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CRIMINAL REVISION. 


Before Mr. Justice Chotzner, and Mr. Justice Duyal 


KKISHNA LAL MITRA. 
D. 
KING-EMPEROR.* 


Mlegality—Misjoinder of charges—Criminal Procedure Code (Act Vof 1898, 
Set, 2'4. 


The petitioner was put on his trial under section 477A of the Indian Penal 
Code, on a charge of making false entries in -the pay. bill -and monthly 
‘cash accounts for the months of May, 1924, June 1924 and March 1925 
„with a view to defraud the Range Establishment accounjs. In the charge framed, 
there were six distinct and separate charges of falsification of six separate and 
‘distinct documents, ‘that is to say, three pay hills and three monthly cash 
accounts : 


‘Held, that non-fulfilment’ of law in trying together - more than three 
separate falsifications of different papers made the whole trial illegal. 

Application for Revision under « section 435, of the Code of 
Criminal Procedure by the Accused. ae “ers 


The accused was sentenced to six months rigorous imprison- - 


ment and a fine of Rs roo on each of the three charges relating to 
the pay bill, the sentences to run concurrently. 


The material facts appear from the following statement of facts 
given by the lower Court: a Ye Í 


#Criminal Revision’ Wo. 758 of ‘1926, agajnst the order of D. Vaughan 
Stevens, Sessions Judge of Dinajpur and Darjeeling, dated the. 18th June, 1926; 
affirming that of the Sub-Divisional Magistrate of Kalimpong, dated the rith 
May, 1926. 


CRIMINAL, 


1926. 
ww 


September, 29. 


Qo 


CRIMINAL: 


1926. 
ay ad 
Krishna Lal Mitra 


D 
King-Emperor. 


ee 


Seplember,-2g. 


i EOR IS i zt 
THE CALCUTTA LAW JOURNAL. [Vor XLV, 


“1. Prosecution case. The present case has been instituted by the 
Forest Department against Forest Ranger Krishna Lal Mitra, who at 
the time of the occurrences concerned was in charge of the Pankha- 
sari Range. The story of the prosecution is as.‘follows :. San- 
man Gurung, Forest Guard in the Pankhasari Range, resigned his 
post with effect from rst April 1923 and submitted through the 
Ranger a statement in writing to that effect. The accused withheld 
Sanman’s letter of resignation and continued to draw pay for and in 
the name of Sanman. What purports to be Sanman’s sifnature, 
attested by the accused, appears in every pay bill from April 
1923 to February 1925. Under section 235 Criminal Procedure Code 
hot more than three offences of the same kind may be tried together, 
and charges have therefore been framed only in respect af the 
pay ‘bills for April 1924, May 1924 and February 1925. 

“ It is further alleged that six or seven months after his resigna- 
tion, the Forest Guard applied to the accused for the withdrawing 
of his security deposit, whereupon to prevent the matter from 
coming to the notice of the Forest authorities the accused paid the 
amount out of his own pocket. 

“2, Defence case. The accused denies the charges. Accord- 
ing to his stoty, Sanman gave up forest work temporarily on 
account of pressing family affairs, and intended to return to it 


‘after a few months : wishing therefore ‘to retain a lien on his post, 


Sanman arranged with the accused that one Nima Serpa should 
act as his substitute and draw pay in his name. The accused 


‘denies that any letter of resignation was ever submitted by 


Sanmah, and does not admit having repaid Sanman’s security 
deposit”. 

Mr. Narendra Kumar Basu and Babu Pashupati Nath Ghose 
for the Petitioner. 

No ong for the Opposite Party. 

The judgment of the Court was as follows: — 

In this case the petitioner was put ori his trial before the 
Sub-Divisional officer of Kalimpong under section 477 A (Indian 
Penal Code) on the charge of making false entries with a view to 
defraud in the Range establishment accounts, These entries 
are set outin the appendix ‘to the charge; thatis the pay bill 
and monthly cash accounés in respect of Sanman Forest Guard for 


the months ‘of May 1924, June 1924 and March 1925. The case 


apparently was that this guard who was no longer in service was 
enfered at afate of pay in the pay billandin the monthly cash 
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accounts of those months but as a matter of fact another man 
was employed at a lower rate of pay for those months as a Forest 
Guard: The Sub-Divisional officer found the accused guilty and 
sentenced him to six months rigorous imprisonment and a fine of 
Rs. roo on each of the three charges relating to the pay bill. 
This Rule has been obtained on the ground, that the trial has been 
vitiated by misjoinder of charges, that ithere is no evidence that 
he falsified the accounts, that upon the charges as drawn up three 
separate sentences were.not legal, that the sentence was too severe 
and fifrther that the learned Sessions Judge was wrong in confirm- 
ing the conviction. 

Now before us the point first taken is that asa matter of fact 
the charge is: defective and illegal in view of *the. provisions of 
section 234 Criminal Procedure Code in that asa matter of fact in 
the charge as framed by the Magistrate there were six distinct and 
separate charges of falsification of 6 separate and distinct documents 
—that is to say three pay bills and three monthly cash accounts and 
that therefore the whole trial is illegal, as not more than three of 
such offences committed within the space ofr2 months can be tried 
at one time. Though no doubt, when convicting, the Magistrate 
has not recorded any finding in respect of the falsification of 
the monthly cash accounts, it. ‘appears to us that this non- 
fulfilment of the law in trying together more than three sepa- 
rate falsification of different papers makes the whole trial 
illegal. In our opinion, therefore the conviction and sentence 
must be set aside and the case sent back to the Sub-Division- 
al officer for retrial according to law. . 

The petitioner will remain on the same bail pending the, orders 
of the Sub-Divisional officer. f 


AT M. Rule made absolute ; Case sent back. 
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APPELLATE CIVIL 


Before Mrf]ustice B. B. Ghose, and Mr. Justice Cammiade, 


BHAGABAN CHANDRA KUNDU ` 


v. 


TARAK CHANDRA BASAK AND OTHERS* 


. 


Ejectment—Purchaser in execution of mortgage decree—Purchaser of equity 
of redemption not made party in mortgage suit—Ouster by purchaser— 
Redemption. 


‘When a party in interest other than the owner of the equity of ‘redemption 
is not made, à party” ‘to a suit on mortgage, “the foreclosure is not generally for 
this reason wholly void. It is effectual as against those persons interested tn the 
equity who are made parties. The sale vests the estate in the purchaser subject | 
to redemption by the person interested in it who was not made a party to the 
proceedings. His only remedy, however, is to redeem. He cannot maintain 
ejectment against the purchaser. He cannot have a sale set aside by intervening 
by petition in the foreclosure suit. His only right is the right of redemption.’’. + 


A purchaser of a portion of the mortgaged property from the mortgagor 
subsequent to the mortgage, who was not made a party to the mortgage suit but 
who has been ousted fromthe possession of the mortgaged property by the pur- 
chaser in execution of the mortgage decree, is not entitled to recover possession 
on.the basis that the execution purchaser is a trespasser: Kalu v. Abhoy (1) 
referred to. Gris v. Iswar (2) and Habibullah v. Yugdeo Singh (3) not followed. 
If he has not asked for redemption and in fact if he has taken the attitude that he 
is fot bound to redeem the defendant, his suit for ejectment fails. 


Appeal by the Plaintiff. 

Suit for recovery. of possession of land. 

The material facts appear from the judgment. 
Babu Manindra Nach Roy for the Appellant, 
Babu Jatindra Nath Sanyal for the Resdondents. 
The judgment of the Court was as follows :— 


This is an appeal by the plaintiff which arises out of a suit 
by the plaintiff for recovery of possession ôf certain lands. His 
case shortly stated may be sumnted up in this way. In 1308 B. S. 


Appeal from Appellate Decree No. 884 of 1924 with cross-objection, against 
the decree of Babu Basanta Kumar, Pal, Subordinate Judge of Bogra, dated the 
17th January, 1924, affirming that of Babu Trailakshya Nath Roy, Munsiff, 3rd 


Court of Bogra, dated the zznd June, 1933- . 
< (1) ¢1920) 25°C. W. N. 253. ° (2) (1898) 4 C. W. N. 452. 
(3) (1901) 6 C. L. J, 600. 
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defendants Nos. 4 to 8 gave the land in dispute with other lands 
in usufructuary mortgage to the plaintiff for 15 years, which was 
to remain in force till the end of 1322 B.S. In the year 1317 
B.S. those defendants gave a second mortgage of those Jands to 
defendant No. 3 who was their landlord. The mortgagors after 
the execution of the usufructuary mortgage in favour of 
the plaintiff remained in possession of the property as lessees under 
the plaintiff. The mortgagors defaulted in payment of the rent 
due to the plaintiff who obtained some rent. decrees as against 
them. “In the year 1321 B.S. the plaintiff purchased 434 bighas 
out of the mortgaged lands in satisfaction of his rent decrees and 
for some outstanding rent due to him for the previous period. 
In 1326 B. S. defendant No. 3 brought a suif on his mortgage 
but in that suit he did not implead the plaintiff as party 
defendant. Defendant No. 3 obtained a mortgage decree and 
purchased the entire 9 bighas of land himself in execution of 
that decree. In the year 1328 the defendants 1 and 2 dispossessed 
the plaintiff from the suit land, as lessees of defendant No. 3. 
The plaintiff now seeks. to recover possession of the land on thé 
ground that he was not bound by the mortgage decree or the sale 
thereunder and those defendants had no right to dispossess him. 
In the Court of first instance the plaintiff was asked whether he 
was willing to redeem the defendant No. 3. He declined to do so 
and it seems that in the lower appellate Court he also 
persisted in retaining that position. In this Court also the 
learned vakil for- the appellant, who has argued his case very 
carefully, has informed us that his client is *not willing to redeem 
the defendant No.3. The trial Court made a decree which is somewhat 
difficult to understand. He made a decree in favour of the plain- 


tiff directing the defendant No. 3 to redeem the plaintiff for what. 


is said to be the unexpired term of the usufructuary mortgage. 
From that decree the plaintiff appealed and the defendants pre- 
ferred cross-objections, The learned Subordinale Judge dismissed 
the appeal of the plaintiff and also the cross-objections and 
affirmed the decisiom of. the Munsiff. The plaintiff appeals to 
this Court and the position taken on his behalf is that he was 
entitled to the present possession of the property and having been 
wrongfully dispossessed by the principal defendants, he was entitled 
to be put into possession. The defendants have also advanced 
cross-objections against the decree of the Subordinate Judge and 
their position is that the plaintif, had no subsisting right to 
recover possession and his suit should be dismissed. 


Crvit. e 
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Civit. We have now to consider whether the plaintiff, who repudiates 
1926. his liability to redeem the defendants, is entitled to recover posses- 
inas : : : : : 

Bhagaban Chandra sion on the strength of his purchase of the equity of redemption 

Ktfidx ` in a portion of the property in the year 1321 B.S. The plaintiff 


Tarak Chandra denied the validity or the Jona fides of the mortgage-under which 
Basak. defendant No. 3 claimed. But it has been found by both the 
ee Courts below that the transaction is valid and binding on the parties 
to.it, The question then is whether a purchaser of a portion of 

the mortgaged property from the mortgagor subsequent to the 

mortgage, who was not made a party to the mortgage suit but who 

has been ousted from the possession of the mortgaged property 

by. the purchaser:injexecution of the mortgage decree, is entitled 

to recover possession on the basis that the execution purchaser is 

a trespasser. There has been some divergence of opinion in‘this 

Court on the question. The contention of the learned vakil for 

the appellant ‘finds support in two cases, Grisk v. Iswar (1) 

and Habibullah v. Jugdeo Singh (2). Those cases, however, are not in 

accordance with the previous decisions of this Court and have been 

doubted subsequently. The cases taking the contrary view, are 

numerous and many of them are referred to in the case of Kalu v. 

Abhoy. Charan (3), in which the two cases mentioned above were 

not followed. Certain other cases have been cited before us‘ on 

bahalf of the appellant, but those do not directly touch the question 

as in those cases the purchaser in execution of a mortgage decree’ 

obtgined in the absence of a necessary party sued in ejectment the 

absent party who was in possession. It was argued that the same 

reasoning on which thdse cases were decided may be applied to the 

present case. But the position ofa person in possession whose 

right to redeem is subsisting and unaffected by a decree when sued 

in ejectment as a trespasser by a mortgagee or a purchaser in execu- 

. tion of an imperfect decree, ig not the same as that of the plaintiff 

° in this casé who sues inejectment, The general principle in such 
cases,is that the absent party has a right to redeem, and to recover 
possession on redemption of the mortgage, but cannot sue in eject- 
i ment.. The true principle is thus statedin Jones, on Mortgages, 
. section 1395; “When à party in interest other than the owner of 
s the equity, of redemption is not made a party to the bill, the fore- 
closure-is not-generally for this reason wholly void. It is effectual 

$ as against: those persons interested in the equity who are made 

i « (1) (1898) 4 Cı W. N- 452. z F <2) (1901) 6 C. L. J. 609. 

* (3) (1920) a5 C. W.N. 253 bo i 


“i 
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parties. The sale vests the estate in the purchaser „Subject to 
redemption by the person interested in it who’ was not made a party 
to the proceedings. His only remedy, however, is to redeem. He 
cannot maintain ejectment against the purchaser. He cannot have 
ea sale set aside by intervening by petition in the foreclosure suit. 
His only right is the right of redemption”. This principle has been 
followed in varions cases, and is also swpported -by the decision of 
the Privy Council in Umes v. Zakur (1) where an absent party, 
who was the plaintiff in the suit, was given the right to redeem the 
purchaser in execution of a mortgage decree in which the plaintiff 
was not made a party although he had an interest in the equity of 
redemption. In our opinion, therefore, the plaintiff is not entitled 
to get a decree in ejectment as against the defendants on the basis 
that he is not bound to redeem the mortgage of defendant No. 3. 
As the plaintiff has not asked for redemption and in fact he has 
taken the attitude that he is not bound to redeem the defendant, 
his suit for ejectment must fail. 

With regard to the cross-objection it is difficult to understand 
on what ground the defendant No. 3 was askedto redeem’ the 
plaintiff. The plaintiffs prior mortgage expired by efflux of time 
in the year 1322 B.S. The plaintiff was only entitled to remain 
in possession of the 4 and 34 bighas of the property by virtue of 
his purchase in 1321 B.S. of the interest of the mortgagor for the 
rents due to him and after 1322 B. S. he had no other right in the 
land. The principal defendants took possession in 1328 B?S. 
when there was no mortgage in favour of the plaintiff which was 
subsisting and which they were bound to redeem. The cross- 
objection must, therefore, succeed. : 

The result is that the plaintiffs suit must be dismissed with coms 
in all the Courts. 

A. T.M Appeal dismissed : Cross-objection a 
Suit, dismissed, 


(1) (1889) L. R. 17 L. A. 201 ; L L. R. 18 Cale. 164. 
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CRIMINAL REVISION. 


+ Before Sir George Claus Rankin, Knight, Judge, 
and Mr, Justice Duval, 


BECHU LAL KAYASTHA 


D. 
THE INJURED LADY* 


Megality—Non-compliance with provisions of section 342, Criminal 

Procedure Code {Act V of 1908)~—Summons case. 

Section 342 of the Code of Criminal Procedure is applicable toa summons 
case and a conviction under section 279, Indian Penal Code is set aside and 
retrial ordered for failure to comply with the provisions of section 342 of -the 
Code of Criminal Procedure: Ponnusamy v, Ramasamy (1) dissented from. 

Application for Revision under section 435 of the Code of Crimi- 
nal Procedure by the Accused. 


The material facts appear from the judgment. 


Mr. Herambo Chandra Guha and Babu Jnan Chandra Roy for 
the Petitioner. 
Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 
C A V., 


e The judgments of the Court were as follows : 


Rakin, J.—The, petitioner is a driver in the employ of the 
Calcutta Tramways Coy. Ltd. He has been convicted by the 
Additibnal Chief Presidency Magistrate under section 279 of the 
Indian Penal Code for rash and negligent driving and has been 
sentenced to pay a fine of Rs. roo. Half of the fine has been ordered 
to be paid to a person injured by the negligence of petitioner. 

The present Rule was issued on the sole ground that section 34a 
of the Crithinal Procedure Code was not complied with. The 
Magistrate in his explanation states that section 342 was not com- 
plied with because the case was a summons case and cites the deci- 
sions ofa Full Bench of the Madras High Court (Ponnusamy 
Odayar v. Ramasamy Thathan (1) and Dharma Singh v. King- 
Emperor (2) for the view that section 342 does not apply to a 


“Criminal Revision No. 672 9f 1926, against tbe prder of A. Z. Khan, Esq., 
Additional Chief Presklency Magistrate of Calcutta, dated the 2nd June, 1926. 

(1) (1923) 1. L. R. 46 Mad. 758 F. B. 

(2) (1923) I. L, R. 46 Mad. 766. 
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summons case whether it be tried summarily or in’ the ordinary CRIMINAL, 


way. 1926. 

; In this Court convictions have in summons cases been set pechu Lal Kayastha 
aside for failuré to comply with section 342: Gulzar Lal v. Emperor 

(«) ;. Surendra v, Isamaddi (2) but we have not been referred to 

any casein which the applicability of the section to summons Rankin, F. 

cases has been argued or the Madras decisions canvassed. 

The Bombay High Court has in two cases held that: the 
section® applies to summons cases : Emperor v. G, S. Fernandes (3) ; 

Emperor v. Gulabjan (4) and this appears to be the prevailing 
view in provinces other than Madras. ‘ 

Section 342 occurs in Chapter XXIV which is headed “General 
Provisions as to Inquiries and Trials.” Some of the sections in 
this chapter are not in accordance witha strict interpretation of 
the heading in respect that they do not deal with matters which 
either must or may arise in the course of any enquiry or trial 
(cf sections 349, 350, 350A). Others deal with questions which 
are in nature general (e. g. tender of pardon to accomplice, 
compounding of offences) but permit of the specified procedure in 
particular cases only (cf sections 337-3394, 345). Others how- 
ever appear to be quite general and to be so expressed (exemptions 
or exceptions being made as necessary). the right to be defended 
by a pleader (section 340), the rights of an accused who cannot 
be made to understand the proceedings (section *341), the right 
to be free of undue influence by threat or promise (section 343), 
the power of remand (section 344), detention of offenders atten- 
ding Court (section 351), Courts to be held in public (section 352)— 
these are all “General provisions as to enquiries and trials” in the ° 
fullest sense of the phrase. The language in several of these 
sections is of studied generality (e.g. any person accused of an 
offence before a criminal Court) (section 340, cf. sections 351, 352) 
and it is appropriate to the subject-niatter. They are intended as 
general provisions—not merely as miscellaneous provisions. 

Taking chapter XXIV for the moment by itself it must I think e 
be conceded that section 342 hag all the notes of generality. The ` 
language is “the Court may, at any stage of any inquiry or trial”. 
‘The subject-matter of the opening phrase—Power to examine the 
accused—is undoubtedly general : it asserts a principle which is 
in marked contrast with a fundamental principle of the common 


v. 
Fhe Injured Lady. 


law of England under which no Court tould examine an accused. . 
. 4 
(1) (1922) I. L. R. 49 Calc. 1075. (2) (1924) I. L. R..51 Cale. 933. 3 
(3) (1920) I. L. R. 45 Bom. 672. {4) (1921) I. L.R. 46 Bom. 4g1. 
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CRIMINAL; It is here and'here only that we find it stated thateno oath shall 
1926. be administered to the accused, that he cannot be punished for 
Bechu Pal Kayasth’ not answering, that a charge of perjury cannot be brought upon his 
we answers. ` : 
The-Injured Lady. The history of the section-if this be relevant—detracts in ño 
Rankin, F. way from the force of these considerations. It was given by Jwala 


— 


Prasad J. in the case of Raghu Bhumij v. The King Emperor (1). 
“In ‘the earlier Acts, the examination of the accused person was 
discretionary with the Court : vide section 373 of Act XXV ef 1861 
and Act VIII of 1869. In Act X of 1872 while the discretionary 
nature of the examination was retained so far as enquiries and trials 
of cases other than Sessions cases were concerned, it was made 
compulsory for Sessions trials. Section 250 of that Act occurred in 
the chapter relating to Sessions trials and ran as follows :— 

“The Court may from time to time at any stage of the trial 
, examine the accused person and shall question him generally on 
E Aa © thé case after the witnesses for the prosecution have been examined 
L and before he is called on for his defence. ” 

Tas emme - In 1882 the provisions relating to the examination of an accused 
wk ae Ree S - person which were scattered in different chapters in the previous 
l ; Acts, were removed from those chapters and brought under one 
rote chapter headed “General Provisions Relating to Enquiries and 
Trials.” Section 250 of Act X of 1872 was therefore removed from 
the chapter relating to Sessions trials but its provisions were embo- 
did in their entirety in section 342 of the Code of 1882 as well as 
in 1898”. A 

What thenis the contention to be? Is it that no part of 
section 342 applies to summons cases or merely that the last clause 
of sub-section (1) does not apply. Iam not quite sure which 
doctrine is affirmed by the Madras decisions but I think itis the 
former ; though the reason given for itis the inapplicability of the 
closing woxds of the sub-section. 


In either case it appears to me that there is really one argument 
upon which everything turns, and the other’ arguments collapse 
without it. Ofa contested summons case, section 244 Says that 
“the Magistrate shall proceed to hear the complainant (if any), and 
take all such evidence as may be produced in support of the prose» 
. * cution, and also to hear the*accused and take all such evidence 

as he produces in his defgnce”. Ina warrant case after charge 

framed and after fhe last prosecution witness has been cross-exa- 
» mined and..re-examined, section 256 says: “The accused shall 
. ` €s) (1920) 5 P&t. L. J. 430 (441-2). l 
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then be called upon to enter upon his defence and pro 
evidence”. Of Sessions cases section 289 says: “When the exa- 1930 
mination of the witnesses for the prosecution and the examination (if Bechu Laleayastha 
any) of the ačcused are concluded the accused shall be asked The Injured Lady 
whether he means to adduce evidence”. In sub-section 4 the Code = 

says that “the Court shall call on the accused to enter on his Kantin; 3. 
defence” and the context shows what tħis means. It means that if 

he calls no witnesses the accused (or his pleader) is to make his 

final address to the Jury : if he is calling witnesses he may open his 

case and proceed to call them. ` 
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It is to these sections that section 342 has to be applied. Its 
words are “and shall question him—generally on the case after the 
witnesses for the prosecution have been examined and before he is 


called on for his defence”. LP 185 vp 


I do not collect that any shadow ofdifficulty is imposed to 
surround the phrase “after the witnesses for the Prosecution p 
have been examined.” ‘These exact words do not occy# 
section 244, section 256 or section 289 but they refer vy 
any ambiguity whatever toa definite stage in any kind 
and their equivalent in the sections mentioned leaps 
eye. Inthese circumstances there seems little room for anyNyy 
ther difficulty but it is said—if I follow the argument — that there 
is a significant precision of language in the words “ before he 
is called on for his defence.” This it is said has a definite megn- 
ing both in section 289 and section 256 but in chapter XX the : 
expression is not used. ‘“ The prisoner in these cases does not 
enter on his defence” but the Magistrate is bound to 
“ hear the accused” (per Schwabe C. J.) in Ponnusamy v. Rama- 
samy (1). 

The argument appears to me to be unsubstantial. There is 
no such exact identity of phrase »as could make section 342 
short circuit with sections 289 and 256 to the exclusion *of seation 
244. The phrase is “ called on for his defence.” The words of e 
section 256 are “caled upon to' enter upon his defence” ; in . 
section 289 “call on the accused to enter on, his defence.” x 
The similarity of phrase is apparent and there is no such simila- 
tity in section 244 but that is all ; and there can be 






no question of significant precision.” The legislature has not hit o 
upon a general expression equidistant ¢rom all three sections in ; : 
e . 
(1) (1923) I. L. R, 46 Mad. 738 (764). g A š 
. . A 
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point of variation of language. But as Mullick J. obseryed in 
Raghu Bhumij v. The King-Emperor (1) a case already cited ‘tj 

it is argued that in a summons casẹ the accused i is never ‘ called, on 
for his defence’. the reply seems to be that there is no virtue in 
these particular words and the accused in a summons case is called 
on for his defence after the Poean is closed just as much as an 
accused in any other case.", “ To call upon an accused person to 
enter upon his defence is a meoc incident of every trial ” per 
Crump J. in Emperor v, S. S. Fernandes (2). Macleod C.J. hes taken 
the same view: Emperor v. Gulabjan (3). There is every reason to 
suppose that the words are used as ordinary English and there 
is independent reason to presume that the provision is a general 
provision. The function of the concluding words of sub-section i 
of section 342 is to point to a definite stage of every trial. For this 
purpose it is natural enough to use rather more informal language 
than seems to be called for when describing the procedure in sum- 
ńons cases. Thus, although in summons cases there is no formal 
charge and chapter XX says nothing about “ plea” or“ pleading 
guilty,” the legislature when is in section 263 (cf. section 262) it has 
occasion to refer to this stage when dealing with summary trial 
both of summons cases and of warrant cases, uses the words.“ the 
plea of the accused.” In the same way section 342 uses the 
phrase “ called on for his defence’—not only without any special 
or limited intention but in a chapter which is expressly 
devoted to general provisions and in a section which refers: to 
“any stage;of any inquiry or trial.” 

Ido not here ‘discuss whether if section 342 applies to 
any case a failure to comply with it can be condoned under 
section 537. Nordo I discuss whether in Warrant -cases,’ or in 
Sessions: cases it is purely discretionary for the Court to examine 
nor not to examine. These questions are concluded by authority 
binding upon me, . 

Confining myself to summons cases, I would observe that. the 
argument from the repealed section 451 has been answered 
by Oldfield J, in Ponnusamy v. Ramasamy (4) that section,.242 
applies toa stage and a purpose different from section 342 ; 
and that the words “if he thinks fit” in section 245 do not 
necessarily mean more than that an accused can be acquitted 
without being examined. Section 245 is. very similar in abge 

{1) (1920) 5 Pat. Ie. J. 430 632), (2) (1920) I. L., R. 45 Bom. 672 (682). 

(3) (1921) I. L. R. 46 Bom. 441 (445). 

d4) (1923) i L. R. 46 Mad. 758 (765) 
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to section-2o9 and section 253 but it has not quite -the same pur- 
pose. The governing idea is that im summons cases ‘the matter 


should be finally decided (save in cases under section 249). Bechu Lal. ai ayastha: 


It should praceed to a conviction or acquittal—not merely end 
jn a.discharge.. Apparently section 245 has been held to mean that 
a: man cannot be acquitted until after he has been heard and after 
he has produced all his evidence [Kes7t, v, Muhammad Bakhsh (1)| 
which seems a little marvellous: If this be right, (which. I take 
leave. tp doubt) then when the’ case against: the accused breaks 
-hopelessly down—I presume the really correct- procedure must be to 
tell the accused that if he holds his tongue he will be acquitted..:but 
that.if he will insist on defending the case further he:’ may be con- 
victed on any charge triable as a Summons case that may turn 
up before the case is over. If “ the evidence referred to in section 
244” is not a phrase used by mistake for “ the complainant (if any) 
and.all such evidence as may be produced in support of the prose- 
cution” and if it really means that the accused:..must* be asked-to 
call his evidence even though there is no case to answer, then the 
words § K Cif he thinks fit” do raise a difficulty. But-on the common 
sense of thé matter and even on the strict construction of the sec- 
tion it seems reasonably clear that the words “ if he thinks fit” 
have reference in this section to cases in which the Magistrate is 
prepared to acquit without examining the accused. That he can 
convict without examining the accused is an inference from`the 
dubious proposition that he cannot acquit without hearing all such 
evidence as the accused requires ‘him to hear. Sections : 209 and 
253 may I think be looked at to explain’ what is meant by the 
words “ if he thinks fit” in section 245. They all refer to cases 
where it is unnecessary to give an oppdrtunity to an accused to 
explain any circumstances appearing in the evidence against him 
because the case against him is going to be stopped then and there. 
(The effect of the words “if any?’ in section 289 is a different 
question), 3 . 

My main criticism of the decision in Ponunsamy Odayar v. 
Ramasamy (2) is that it fails to appreciate that onthe face of the 
Criminal Procedure Code every reference to any examination or 
possibility of an examination of an accused person by the Court 
is a reference to section 342. Before 1882 the Code was different, 
But now section 342 is the enabling section ~ it is the section which 
explains the purpose for which and the terms on which any 
accused can be examined by the Court at all. It confers a power 


(3) (1896) 1. Le R. 18 All. s21 (223). (2) (1923) Ie Leal, 46 Mad, 758, 
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Befose Sir William Ewart Greaves, Knight, Judge, 
and Sir Charu Chunder Ghose, Knight, Judge. 


, . SATYA CHARAN MITRA. : Criifir.  * 


A 1926,” 
= n 


February, I. 





KING-EMPEROR* 


© Admissibility in evidence—Statement made by accused before the investigat- 
ing Bolice Oficer—No requisition to Superintendent of Police in Mofussil 
Jor procuring desir d information Calcutta Police Act (UI B. C. of -1888) 
Section 78A—Criminal Procedure Code (Act V of 1898), Sections 156(3), 
162—Pomwer to investigate, if includes inherent power to take 
statement. . g * 
The scheme of section 783A of the Calcutta Police Act is to enable the 
Commissioner of Police to procure the attendance before him or any . officer 
_ deputed in that behalf, of any person for the purpose of obtaining information 
from such person and sub-section (2) authorises the oral examination of the 
person whose attendance is procured. Then under sub-section '3) the Commis- 
sioner of Police is empowered to obtain the assistance of the Superintendent of 
Police in a District outside Calcutta for the purpose of having questions put to 
a person from whom information is desired but also for some reasons cannot 
attend. The attendance and questionings are intended to take place within the 
Presidency town itself ; and sub-section (3) only comes into force if for some 
reason it is difficult or inadvisable to require the attendance of the person from 
whom information is desired within the precincts of the Presidency Town 
itself. 

Aon behalf of his mother-in-law preferred a complaint before the Chief 
Presidency Magistrate, Calcutta, charging the petitioner, his son and another 
person with forgery, cheating, theft etc. The complainant stated that B the 
holder of certata Government securities died and some difficulties having arisen 
after his death with regard to these securities, it was necessary that certain 
enquiries should be made. The actual application that was made to the Chief 
Presidency Magistrate was for a stop order in respect of the above securities and 
for a direction onthe C.1.D. Police to make enquiry into the matter. The 
Chief Presidency Magistrate sent the matter tothe C. 1. D. for enquiry and 
report but the stop order was refused ashe thought the evidence was not suffi- 
cient to justify it. $ . 

After the Chief Presidency Magistrate made his order, the petitioner’s son 
having been already arrested, the Police Officer went to the petitioner at Howrah Š 
and took from him a statement on the Strength of which he was committed for 7 
trial at the Sessions. No requisition was made to the Superintendent of Police e 
at Howrah for the purpose of procuring the information which was 
desired : ‘ i i 

Held, that the Chief Presidency Magistrate could under section 156(3) of the 3 
Code of Criminal Procedure, order investigatio by Police Officer. 


° 
*Criminal Revision No, 98 of 1926, against the order of T. J. Y, Roxburgh 
Esq., Chief Presidency Magistrate of Calcutta, dated the arst January, 1926. 2 * 
e 


. 
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e Criminat. That as tle.Police Officer was not acting: under section, 78A pf the Calcutta 
Police Act, the, statement which he took was inadmissible in evidence under 
section 162 of the Code of Criminal Procedure. 


1926, 


Satya, Gharana. Mitra That all investigations by the Policé must be. controlled in the Mofussil by the * 


"ing Eire. Code of Criminal Procedure and in Calcutta by the Police Act itself or by any 
= circular orders issued. ső 7 


That ia criminal matters the power to investigate did not contain an inherent 
power totakea statement which under the general law sould be admissible 
against the accused. wee woke 

` sgn e 
Application for Revision by the Accused: „under bactioil; 435 of 
thg Code of Criminal Procedure. -edmi + a 


“Mr. B. C. Chatterjee (Counsel), Babus Mritunjoy Chatterjee and 
Biraj Mohan Roy for the Petitioner. 


Mr. B. L. Mitter (Advocate-General) vand ` Mr. Khundkar 
(Diputy Legal Remembrancer) for the” Crown. a i 


The judgments of the Court were as follows i= 


Eirean $ Greaves, J : This Rule was granted by my learned brother Mr. 


Justice C. C. Ghose sitting with Mr. Justice Mukerji and the object 

of the Rule was to secure the quashing of an order of commitment, 

passed by the Chief Presidency Magistrate of Calcutta. The state- 

ment contained in the petition upon which the Rule is based is that 

on the roth November one Girija Bhusan’ Sarkar on behalf of his 

mother-in-law preferred a complaint before the Chief Presidency 

Magistrate Calcutta charging the petitioner and the petitioner’s son 

and another person with forgery, cheating, theft etc., and it is said 

that the Chief Presidency Magistrate thereupon took cognizance of 

é the complaint under section 190 Criminal Procedure Code, examined 
the complainant urider section 200 and directed an enquiry under 

section 202 and that under these circumstances a certain ‘statement 

- which was taken from the petitioner by an investigating Police 

Officer is not admissible in evidence under the provisions of section 

162 of the Code of Criminal Procedure. I do not think however 

` that this contention is well-founded. If one ‘turns to the original 
> ‘application which was made to the Chief Presidency Magistrate 
one finds that it is made in general terms. It stated that a certain 

Satya Charan Mitra died and that he was the holder .of certain 
Government securities and that some difficulties having arisen after 

. -his death with regard to these securities it was necessary that 
k certain enquiries should be made, and the actual application that 
: was, made.to the Chief Presideficy Magistrate was for a stop order in 

. respet of thè securities. referred to in the petition and for a direction 
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on the C. 3. D. Police to make enquiry into the matter. Ganhinat. 
The order passed on that application by the Chief Presidency 1926. 
Magistrate was to send the matter to the C. I. D. for enquiry Satya Chain Mitra 
and report, and with regard to the stop order the Magistrate _  @ 

Stated that the evidence is not sufficient to justify the order at King-Emperor. 
that stage. I think therefore that the arguments based on the Greaves, Ja 


contention to which I have referred Are not well founded and 
that the Chief Presidency Magistrate was merely acting under the 
provisiðns of section 156(3) of the Code of Criminal Procedure 
which empowers the Magistrate to order an investigation in the 
terms stated in the séction. But the real point that we have got 
to decide is based on a consideration of the powers of the Calcutta 
Police under the Calcutta Police Act. The facts being as I have 
stated they clearly show that section 162 Criminal Procedure Code 
does not directly apply, for the investigation that was directed 
was carried on by the Calcutta Police under the provisions of the 
Calcutta Police Act, and it appears that what happened was that 
after the Chief Presidency Magistrate made his order the ‘peti- 
tioner’s son having been already arrested the Police Officer went to 
the petitioner and took from him a statement which is now sought 
to be used in evidence against the petitioner, and on the strength 
of which he was committed by „the Magistrate for trial at the 
Sessions ; it being admitted that apart from this statement obtained 
from the petitioner the evidence on the record is not sufficient to 
justify the committal, and indeed the Magistrate very frankly*so 


states. ° 
Turning to the provisions of section 78A of the Calcutta Police 
Act, which is the Act applicable as the Code of Criminal Procedure : 


does not apply to the Calcutta Police except as expressly indicated 
in that Act, one finds that according to the provisions of section 
78A(1) the Commissioner of Police, if in the course of any 
investigation he thinks a cognizable offence has been committed, 
can by an order in writing require the attendance before himself 
or any officer serving under him not below the rank of an Inspector, $ 
who is investigating a cognizablę offence, of a person within the 
limits of Calcutta or within a radius of 30 miles. Sub-section (2) 
provides that the Commissioner of Police can examine orally the 
person who attends in accordance with the order passed under 
section 78A(1) and that the person, E° attending is bound to 
answer all questions. * Then comes sub-section (g). That provides g 
that the Commissioner of Police may forward to the Superintendent 
of Police of the District in which any person from whom any 
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information is required relating to the facts or circumstances of 
the case under investigation is believed to be such questions and 

such statements as may be necessary for the purpose of obtaining 

the information desired ; that is to say, the scheme of section 
78A in my reading ‘of the section is to enable the Commissioner, 
of Police to procure the attendance before him or any officer 
deputed in that behalf of any person for the purpose of ‘ obtaining 

information from such person ; and as I have already stated sub- 

section (2) authorizes the oral examina‘ion of the person evhose 

attendance is procured. Then under sub-section (3) the Commis- 

sioner of Police is empowered to obtain the assistance of the 

Superintendent of, Police in a District outside Calcutta for the 

purpose of having questions ‘ut toa person from whom informa- 

tion is desired but also for some reasons cannot attend. As I 

understand section 78A(r) and (2) the: attendance and questionings | 
are intended to take place within the Presidency town itself ; and 

sub-section (3) only comes into force if for some reason it is 

difficult or inadvisable to require the attendance of the person 
from whom information is desired within the precincts of the Presi- 
dency town itself. Now what the investigating officer apparently 

did in this case was to go to Howrah and take from the petitioner a 
statement which contains the evidence upon which the committal 
order has been made by the Magistrate. f do not think therefore 

that he was acting under the provisions of either section 78A(r) 
or @), nor do I think that he was in fact acting under the provi- 
sions of sections 78A(3), for I do not understand that any requisi- 
tion was made to the Superintendent of Police of Howrah for the 

purposé of procuring the information which was desired, and if in 

fact the investigating officer had been acting under the provisions 

of sub-section (3) he would by virtue of clause (3) of the Police 

Act III of 1888 be acting under the direction of the Superintendent 
of Police of Howrah and the matter would accordingly be governed 

by tke provisions of section 162 of the Code of Criminal Procedure, 

for that Act of course applies to Howrah, I think therefore we 
are met with this difficulty that if what the Police Officer says he 
did fully within section 78A(3) then section 162 Criminal Procedure 
Code applies for the reasons I have indicated. But in my opinion 

the investigating officer was not acting under section 78A at all, 

and the question therefore we have got to see is whether he was 

justified’ in the course whieh he took, and Whether the statement 
which he took from the petittoner is under these circumstances 

admissible in evidence. 
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It is suggested by the Advocate-General that the Calcutta 
Police Act does not contain all the powers vested in the Calcutta 
Police and that there are in existence certain circular orders which 
give or may give wider powers in this matter than are contained 


„in section 78A, but no such order has been produced before us and 


I do not think we are justified in assuming that such an order exists. 
Then a further contention is urged before us, It is said that the 
power to investigate contains an inherent power to take a statement 
such as this and that accordingly under the general law this parti- 
cular statement is admissible in evidence against the accused, and 
we are referred in support of this argument to the case of Queen- 
Empress v. Nil Madhub Mitter (1) which is a decision of the Full 
Bench of this Court, as an authority for the proposition that 
there are certain powers inherent in-the Police which are not 
expressly set outin the four corners of the Calcutta Police Act ; 
for instance it is said that there isno provision in the Calcutta 
Police Act providing for the taking of confessions ; and yet accor- 
ding to the decision of the Full Bench the confession that was 
taken in that case was admitted in evidence although as I have 
stated there was no power to take confession expressly included 
within the provisions of the Calcutta Police Act. But in that case 
the confession was taken within the town of Calcutta itself and 
consequently that case cannot be prayed inaid to support the 
precedent adopted here. And we are not prepared to assent to 
the proposition that in criminal matters there is this inherent 
power such as the Advocate-General contends exists. All investi- 
gations by the Police it seems to me must be controlled, in the 
Mofussil, by the Code of Criminal Procedure and:in Calcutta by 
the Police Act itself or by any circular ordérs issued. I am not 
prepared to say that ina matter of this nature we can safely import 
a power such as the Advocate-General seeks to import of taking 
statements generally by the Police apart from the provisions of any 
Act, and then put the statements so taken in evidence against the 
person by whom they were made. I think that would be to strike 
at the principles to preserve which the provisions of section 162 
Criminal Procedure Code wert enacted and would introduce a 
very dangerous principle. 

For the reasons therefore we have indicated I think the Rule 
should be made absolute and the éommitment order of the peti- 


tioner should be quashed. ° 
C. C. Ghose, J :-I agree. . 7 À 
ATM Rule made absolute ; Commitment quasheg. . 


(3) (1888) I. L. R. 13 Cale. 595 F. B. i . 
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APPELLATE CRIMINAL. 


Before Sir George Claus Rankin, Knight, Judge, and 
Mr, Justice Chotsner. 


JAHUR SHEIKH (a/ias JAHARUDDIN) AND ANOTHER ° 
. V. 


KING-EMPEROR* 
e 
Murder-—Reference under section 307, Criminal Procedure Code (Act V of 
1898), if to be made, when the jury's finding is perverse—Higk Court, 
when can interfere, when the Sessions Fudge cannot refer—Indian Penal 
. Code (Act XLV of 1860), Sec. 300 Exceptions, when to be mentioned to 

jury—Proper direction not given. . 

In order to justify a reference under section 307 ofthe Code of Criminal 
Procedure, it is not necessary that the Judge should be able to describe the 
jury’s finding as perverse. 

Where the Sessions Judge is within his rights in not making a reference under 
section 307 of the Code of Criminal Procedure, the High Court can only interfore 
with the verdict of the jury, when there has beena misdirection ona point of 
law or that the jury have misunderstood the law as laid down to them, 

The mere fact that the accused persons do not admit that they were at the 
place where the murder took place and raise a case of provocation or of heat 


` of passion or something of that sort, does not render it unnecessary to give the 


jury a proper direction asto the exception mentioned in section 300 -of the 


_ Indjan Penal Code. The question is whether on any reasonable view of the 


facts certain of the exceptions can matter. If they can matter and ifa proper 
direction is not given to the jury, then it isnot open to the Court to guess and 


: gamble as to whether or not the jury’s verdict would have been different. 


Appeal by the Accused. 

The appellants were charged under section 302 read with 
section 34 Indian Penal Code. 

The material facts appear from the judgment. 

Moulvi M. A. Quasem for the Appellants. 

Mr. Khundkar (Deputy Legal Remembrancer) and Babu Lalit 


f Mohan Sanyal for the Crown. . 


The judgments of the Court were as follows ; 
Rankin, J: In this case, the two appellants before the Court 


“were convicted by a jury by a majority of 5to4. They were 


*Criminat Appeal No. 98 of 192§, against the order of W. Mc. Sharpe Esq., 


A Sessions Judge.of Mymensingh, dated the 9th December, 1925. 


Vou. XLV.] HIGH COURT. * at 
accused of having caused the death of one Abul Hossain otherwise CRIMINALS. 
called Munser Bap and the charge against them was one under 1926. 
section 302 read with section 34 Indian Penal Code. The case, Jahur Sheikh (alias 
in effect, is that the deceased man together with one Mahomed Jan Jaharuddin}) 
who lived in his house as aservant went from his own village to King. Emperor, 
another village called Kaichapore, that these two men were return- Erra 

: ; ¿ i Rankin, F. 

ing in the evening and, just after sunset, they were met by eee 


the two appellants, that after a word of two of conversation what 
happened was that Saimuddin, the second appellant struck Abul 
‘Hossain on or about his shoulder with an instrument which looked 
like a ruler and knocked him down on the road and that there- 
fore Jahur, the first appellant made after Mahomed Jan, the servant 
with a dao and the servant ran home to his own vvillage and meet- 
ing certain persons there told them what had happened. It appears 
that near to the scene of occurrence there were a good many 
houses of different people~some of whom appear to havg been 
tenants of the deceased man. Those people were not alarmed and 
they were not told anything about the matter at the time ; but 
Mahomed Jan went back to his village and there, according to 
him, after having told his story, he was so overcome that he 
retired to bed ina state of unconsciousness. The first information 
report was given late in the night of the goth of May, that is to 
say, the day of the occurrence and it was given by the deceased 
man’s brother*Faijuddin. 


Now, what happened in this case, in effect, was s that the jary 
were almost evenly divided. Four of’ them thought that the accused 
should be acquitted ; five brought ina verdict of guilty under 
section 302 read with section 34 Indian Penal Code. The tearned s 
Judge states that personally he should have given the accused the 
benefit of the doubt; but he says also that the verdict of the 
majority of the jury is not perverse or unwarranted by the evi- 
dence. In order to justify a referenoe under section 307 Code of 
Criminal Procedure, itis not necessary that the Judge® should be 
‘able to describe the jury's finding as perverse. The language of : 
that section is reasonably plain and may be adhered, to. No 
translation or substitution of other phrase is necessary. In the 
present case, the learned Judge says that the verdict of the majority 
of the jury is not unwarranted by the evidence-and he was quite 
within his rights in not making a Teference to this Court under 
section 307 Code of Criminal Procedute.- The result is that this : 
yerdict ig one with which we carsonly interfere provided that 
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CRIMINAL. ‘there has been a misdirection ona point of law or that the jury 
1986. ‘have misunderstood the law as laid down to them. 
> Jahur Sheikh (alias Now, it was pointed out to us at the opening of this appeal 
‘Jalfdtaddin) 


o. that the learned Judge had not explained to the jury the difference ` 
-'King-Emperor. between murder and culpable homicide. He has not said a 
Rarikin, $. single word about culpable homicide and the way in which he 
— helps the matter to the jury is, in effect, this: He has carefully 
described to them the effect of section 34 Indian Penal Code ə 
and he has said that the jury ought to be satisfied in erder to 
convict the accused that the two accused persons caused the 
death of Abul Hossain with a common intention either of causing 
his death or of causing such injury to him as they knew was 
likely to cause his death. That is all that the learned Judge has 
said. He has given the jury another direction, namely, that if 
they find that there was a common intention of causing grievous 
hurt; then the verdict which they should give against both the 
accused is one of guilty under section 326 Indian Penal Code. 
But he has said nothing whatever by way of direction to the jury 
about any other possibility lying between murder on the one hand 
and grievous hurt on the other. 


It is said on behalf of the Crown that in this case when one 
looks at the fact any question of the jury finding one or other 
of the exceptions mentioned in section 300 Indian Penal Code is 
entirely academic and it is said that, in view of section 537 Code 
of’Criminal Procedure in any case, the verdict should not be 
interfered with by reason of this omission. Now it may or may 
not be the law of this Court, that in every case of murder, all the 

. exceptions mentioned in section 300 Indian Penal Code have to 
be dealt with by the Judge inhis charge ; but itis quite certain 
that the mere fact that the accused persons do not admit that 
they were there and raise a case of provocation or of heat of - 
passion or something of that sort does not render ‘it unnecessary 
‘to pive the jury a proper direction as to the exceptions. The 

. question is whether on any reasonable view of the facts, certain of 

: the exceptions can matter. If they can matter and if a proper 

direction is not given to the jury, then it is not open to the Court 
to guess and gamble as to whether or not the jury’s verdict 
would have been different. 


Now, what has happened in this case is,that, according to the 
story for the prosecution, the last thing that was seen as regards 
‘Abul’ Hossain is that one of the two prisoners struck him with 
@ stick which . looked like a ruler and knocked him down. The 
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jury might verş well have been asked to consider whether, assum- 
ing they found thatthe accused had something to do with the 
death of the deceased, the circumstances on the whole would lead 
‘them to think -that it was a sudden affray or whether it'was a 
cold-blooded or premeditated murder after the manner which the 
prosecution evidence would indicate. Looking at the matter care- 
fully, Iam not of opinion that we cane say either that the jury 
had sufficient direction upon this vital point in this particular case 
or that the insufficiency had led to no injustice. In my judgment, 
the trial must be dealt with on the footing that the learned Judge 
has not given a sufficient direction to the jury. Now, the learned 
Judge himself took the view that the correct verdjct in this case 
on the facts would be that it was not proved that the accused 
had committed any offence whatever. We have had our attention 
called to the evidence of the main witness and the only eye-witness 
and we have had our attention called also to the evidence of those 
people who say that the names of the accused were mentioned to 
them directly after Mohamed Jan had got back to his own village 
and to the evidence of people who say that the two accused were 
seen on or about that evening in the neighbourhood of the occur- 
rence. There are a great many observations that have to be made 
tending to discount the correctness or the truth of the story told 
by the eye-witness and I for myself have no hesitation in saying 
that, whatever the truth be as to the way in which Abul 
Hossain met his death, it is reasonably clear, in my opinion, thit 
upon this evidence the verdict of guilty is not the safe verdict. The 
learned Judge was of that opinion and four of the jurors also 
expressed the same View. It does not seem to me that, if this 
case is retried, there is a chance of the accused being rightly 
convicted, that is to say, that there is a chance of the evidence 
being such that the jury can safely and properly convict them. 
It is unnecessary and undesirable thatethese men should be put on 
their trial again. Under our powers given by section 4%3 of the 
Code, I would reverse the finding and sentence and acquit and 
discharge both the accused without any further trial. 
Chotzner, J: I agree. ° 
A. T. M. Appeal allowed ; Accused acquitted, 
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May, 11, 34. l MOOMRAJ KHAN AND OTHERS* 


Furisdiction—Decree, nullity of—Bengal Tenancy Act (VIIL of 1885), Sec. 
147 A (as applicable to Eastern’ Bengal and Assam)—Compromise decree 
Sor enhanced rent passed in contravention of the provisions of section 147A, 
if void and without jurisdiction—Effect and value of such decree in a 
subsequent suit—' Furisdiction, > meaning of—Decree, where passed with 
jurisdiction—Previous decree, when treated as nullity in subsequent. 
sutt. 

A decree passed without jurisdiction is a nullity. 


Per B. B. Ghose, F: The distinction betweena defect of jurisdiction and 
an error òr irregularity in procedure may be tested by the rule formulated in 
this way, viz., that if some essential preliminary is required before a Court 
can'entertain a suit or application and that does not exist the decree of the 
Court assuming jurisdiction in such a case isa nullity: The cases of Nusser- 
manjee Pestonjee v. Meer Mynoodeen (1) and Raghunath v. Sundar Das (2) as 
examples of this type. But where the Court-has jurisdiction to entertain the’ 
matter but decides the case erroneously without having regard to the provisions 
of the law the judgment is not a nullity, but must have its due effect if itis not 
set aside by appropriate proceedings: The cases of Rewa Mahton v. Ram 
Krishna (3) and Malkarjun v. Narahari (4) are examples of this type ; see also 
Mangal Prosad v, Girija Kant (5) and Raja of Ramnad v. Velusami (6). 


A previous decree can be treated asa nullity only where a decree was made 
by a Court which apparently had no jurisdiction whether pecuniary or 
territorial or in respect of the judgment-debtor’s person to make the decree: 
Gora Chand y. Prafulla (7) followed. 


Per Graham, F: Jurisdiction is the power to hear and determine, and does 
not depend upon the regularity 6f the exercise of that power, or upon the 
correctness Bf the decision pronounced. In short, jurisdiction or the existence 


*Appeal from Appellate Decree No.’ 1326 of 1924, against the decree of Babu 
Jnanendra Mohan Das, Subordinate Judge, 3rd Court, Mymensingh, dated the 
28th February 1924, affirming that of Babu Indu Bhushan Biswas, Munsiff, 2nd 
Court, Netrokona, dated the 29th March, 1923. 7 ; 

(1) (1855) 6 M. I. A. 134 g (2) (1904) I. L. R. 26 All 522. 

(3) (1886) L. R. 13 I. A. 106, I. L. R. 14 Calc. 18. 

(4) (1900) L. R. 27 1. A- 2169; I. L. R. 25 Bom. 337. 

(5) (1881) L. R. 8°L. A 12351. Ẹ. R. 8 Cale. 51. 

{6) (1920) L. R. 48 I. A. 45 ; 33 C. L. J. 218. 

§7) (1935) 1. I R- 53 Cale. 166 ; 42 C. Le Je te 
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of jurisdiction, is « fact and it cannot be said to be non-existent because it has 
been irregularly exercised or because there has beena failure to comply with 
the procedure which should be followed. A decree passed without compliance 

@with the procedure laid down, can be challenged and set aside in an appropriate 
proceeding instituted for that purpose, but it cannot be impugned in a subsequent 
suit. Until it has been vacated, it is operative and binding between the parties 
and cannot be challenged collaterally in a different proceeding : Hriday Nath Ray 
v. Ram Chandra Barma (1). . 


Per Curiam: A decree for enhanced rent passed by a Court in accordance 
with a cempromise in contravention of the provisions of section 147A of the 
Bengal Tenancy Act as applicable to Eastern‘Bengal and Assam cannot be treated 

‘ina subsequent suit between the parties as without jurisdiction and a nullity 
but is operative and binding until vacated by appropriate proceedings: 
Sarjugsharan Lal v. Dukhit Mahato (2) dissented from. Hriday Nath v. Ram 
Chandna (1), Ashutosh v. Behari (3) and Gora Chand v. Prafulla (4) 
followed. 


In 1912 the plaintiffs brought a suit against the predecessors of the defendants 
for enhancement of rent which ended in a decree passed ona compromise under 
section 147A of the Bengal Tenancy Act as applicable to Eastern Bengal and 
Assam by which the rent was settled at the rate of Rs. 12-1a-9p. per year, 
but the Court did not record any reasons nor was it stated that the Court was 
satisfied that enhancement was fair and equitable and in accordance with rules 
laid down in the Bengal Tenancy Act for the guidance of the Courts in 
increasing rents. A subsequent ex parte rent decree was also passed in favour 
of the plaintiffs at that rate. The present suitfor rent at the said enhanced 
rate was contested onthe ground that the compromise decree of rorz wasa 
nullity and without jurisdiction : 


Held, that the compromise decree of 1912 was valid and binding on the 
defendants and the plaintiffs were entitled toa decree for rent at the rate settled 
by the same. j 


Appeal by the Plaintiffs. > 
Suit for recovery of arrears of rent. 


The material facts appear from the judgment of B. B. 
Ghose, J. 


Babu Birendra Kumar De for the Appellants. . 
Babu Kali Kinkar Chakravarty for the Respondents. 

C A V 
The judgments of the Court were as follows : 


B. B. Ghose, J: This is an appeal from the judgment and 


(1) (1920) I. L. R. 48 Cale. 138; 31 C. L.'J. 482. 

(2) (1913) 17 C. W. N. 0496. è 

(3) (1907) L. L. R. 35 Calc. 61, ° 
(4) (1925) I. L. R. 53 Calc. 166 ; 42 C. L. J. 1. 
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decree of he Subordinate Judge affirming the decree of the 
Munsiff. The appeal is by the plaintifis and it ‘arises out of a 
suit for drrears of, rent claimed at the rate of Rs. 12-1a-9p per 

year. „The rent was at the rate of Rs. 3-8 annas’ per year in 1892,® 
as it appears froma decree. In rgrz2 plaintiffs "brought a suit 

against’ the predecessors of the defendants for enhancement of rent 

which endéd in a déctee "passed on a compromise by which the 

rent was settled at the rate now claimed by the plaintiffs. Plain- 
tiffs haye also produced an ex parte decree of a subsequent date 

under, which they. were allowed to recover rent at that rate. 

The present suit- for: rent was brought in April, 1922, on the basis 
of the decree of 1912. The Subordinate Judge has held that the 

decree of 1912 Was without jurisdiction and a nullity. He has also 

held that the subsequent ex parte decree being based on the 

previous decree on compromise which was a nullity, realization of 
rent by the’ plaintiffs at the rate claimed is of no assistance to 

‘them. On these findings he allowed the plaintiffs a decree at the 

rate of Rs. 3-8 as. only as admitted by the defendants. On 

appeal by the plaintiffs it is contended on their behalf that the 
decision of ,the Subordinate Judge is erroneous and that the plain- 
tiffs are entitled to rent at the rate cf Rs. 12-ta-opas settled by 

the decree of 1914. 


The reason for which the decree of 1912 was held by the Subor- 
dinate Judge to be without jurisdiction and a nullity is that the 
‚Court. in passing the decree in 1912 did- not comply with the 
‘provisions of section 147A of the Bengal- Tenancy Act as 
applicable to Eastern Bengal and Assam. That section runs thus‘: 
“ Notwithstanding any thing contained in section 373 of the Code 
of Civil Procedure, if any suit between landlord and tenant as 
such. is wholly or partly adjusted by agreement or compromise, 
the Court shall not’ pass a decree in accordance with such agree- 
ment or compromise unlesseit is satisfied for reasons recorded in 
writing, tat the terms’ of- such agreement or compromise are such 
that if embodied in a contract they could .be enforced under 
this ‘Act. à 

“Provided that in thefcase of a suit iùstituted by the landlord to 
‘enhance the rent, the enhancement, .if any, agreed upon may be 
decreed if the Court be satisfied for'reasons to be recorded in writ- 
ing, that such enhancement is fair and equitable and in accordance 
with the rules laid down m this Act for the * guidance: of Cone in 


- increasing rents.” ® 


The Subordinate Judge has found ‘that in this ‘particular case 
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the Court did not record any reasons nor was it stated that the 


Court was satisfied that the enhancement was fair and equitable’ 


and in accordance with rules. He referred to the case of 
*Sarjugsharan v, Dukhit (1) which laid down that under,similar 
circumstances for not following the provisions of section 147A of 
the Act as applicable’ to Bengal, the decree was held to bea 
nullity as without jurisdiction. It was argued before’ the Subordi- 
nate Judge on behalf of the plaintiffs that there was a difference 
in the language of the sections as applicable ‘to the two portions of 
thé province and so the case cited had no application to ‘this case: 
The Subordinate Judge did not accept that contention. That argu- 
ment was repeated before us but I do not think that the difference 
in the language used in the two sections makes any difference in 
the ptinciple enunciated in that case, We have therefore’ to 
examine the case referred to as to whether'it laid down the correct 
principle which should be followed. 
There cannot be any question that a decree passed without 
jurisdiction isa nullity. But the expression ‘jurisdiction’ ‘has not 
unoften been used with ambiguity, and the distinction between a 
judgment where jurisdiction is assumed by the Court where there 
is absolute want of it, and where the Court in the exercise of its 
jurisdiction acted wrongly in disregard of the law has not always 
been borne in mind. This want of discrimination in the use of the 
term has resulted ina good deal of confusion. The distinction 
between a defect, of jurisdiction and an error or irregularity jn 
procedure is pointed out in Hawes on the Jurisdiction of Courts 
thus: “Inthe former case the whole proteeding is Coram ‘non 
judice and void; in the latter the proceeding cannot be impugn- 
ed in a ‘collateral action even though it be erroneous upon its 
face, and even though it relates to a fact which ‘in å former stage 
of the proceeding might have been-essential to confer jurisdiction. 
It is examinable only on a direct procgeding as by an appeal ora 
proceeding in the nature of an appeal, and where there is no remedy 
of that kind it concludes for ever.” In Hukum Chand's well- 
known treatise on the “Law of Aes judicata (at page 473) the rule is 
stated thus: “It is only when’’a Court of general ` jurisdiction 
undertakes to grant a judgment in an action or proceeding where 
it has not jurisdiction of the parties or the. subject-matter of the 
action, and this appears from the record.. by. its terms OF neces- 
sary implication, or by.the absence of sqmething essential, that the 
judgment will be absolutely, void; „eand have * ‘no’ effect. When 
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jurisdiction attaches in the original case, everything done within 
the exercise of that jurisdiction, when collaterally qùestioned, is to 
be held conclusive of the rights of the parties, and no order which 
a Court is empowered, under any circumstances in the course of a, 
proceeding over which it has jurisdiction, to make,’can be treated 
as a nullity, merely because it was made improvidently or in‘a 
manner not warranted by law or the previous state of the case." In 
Woodroffe and Ameer Alis Law of Evidence (8th Edition, page 
413) the rule is thus summarised ; “It cannot be said that when- 
ever a decision is wrong in law or violates a rule of procedure, the 
Court must be held incompetent to deliver it. It has never been 
and could not be held, that a Court which erroneously decrees a 
suit which it -should have dismissed as time barred or as 
barred by the rule of zes judicata, acts without jurisdiction and is 
not competent to deliver its decree.” This statement of the law was 
mainly founded on the judgment of Strachey, C. J. in the Full 
Bench case of Caston v. Caston, (1) and was cited with approval by 
Stanley, C. J. and Burkitt, J'in Wathu Ram v. Kalian. (2). The 
tule may also be formulated in this way, that if some essential preli- 
minary is required before a Court can entertain a suit or application 
and that does not exist the judgment of the Court assuming juris- 
diction in such a case isa nullity. The cases of Wusserwanjee Pes- 
tonjee v. Meer Mynoodeen (3) ; Raghu Nath v. Sundar Das (4) are 
examples of this type. But where the Court has jurisdiction to 
entertain the matter but decides the case erroneously without 
having regard to the provisions of the law the judgment is not a 
nullity but must hava its due effect if it is not set aside by appro- 
priate proceedings. The cases of Rewa Mahton v. Ram Kishen (5) 
and Matkarjun v. Narahari (6) are examples of this type. The case 
of Mangal Prosad Dichit v. Girija Kant (7) may also be referred to 
in this connection. There a Court of competent jurisdiction made 
an order of attachment in execution of a decree on an application 
which was evidently barred by limitation. Their Lordships of the 
Judicial Committee observed, “ A Judge in a suit upon a cause of 
action is bound to dismiss the suit, or to decree for the defendant 
if it appears that the cause of action is barred by limitation. 


{1) (1899) I. L. R. a2 All. 270. (2) (1904) I. Le R. 26 All. 522. 
(3) (1855) 6.M. I. A. 134. 

(4) (1914) Le R. 41 L. A. 251; P L. R.{42 Cale, 72; 20 C. L. Js 555» 
(5):(1886) L. R.*'s3.1. A. 106; I, L. R. 14 Cale. 18. 

(6) (1900) L. R. 2g I. A. 216; I. L. R. 25. Bom. 337. 

(7) (1881) L» R. 81. A. 123; I? L. R. 8 Cale. 51. 
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But, if instead of dismissing the suit, he decrees for the plaintiff, 
his decree is valid, unless reversed upon an appeal; and the 
defendant cannot, upon an application to execute the decree, set up 
as an answer that the cause of action was barred by limitation.” 
See also Raja‘of Ramnad v. Velusami, (1) In the case under 
tonsideration there is no doubt that the Court had jurisdiction to 
entertain the suit with reference to the subject matter and the par- 
ties. lt had the jurisdiction to pags a decree in the case. 
The law only provided that before passing a decree or agreement 
or compromise the Court must have ‘regard to certain things 
and give its reasons. Can it be said that ‘because in passing the 
decree the Court disregarded the provision of the law in not record- 
ing its reasons in writing that it was satisfied with regard to certain 
matter that its jurisdiction was ousted? I think that the prin- 
ciple which can be gathered from the authorities is that such a 
decree might be assailed in proper proceedings as erroneous but 
it cannot be said to have been passed without jurisdiction. This 
view also finds support in the Full Bench decisions of this Court : 
Asutosh v. Behari (2); Hriday Nath v. Ram Chandra (3); 
Gora Chand v., Prafulla (4). In the last case it was laid down that 
where a decree was made by a Court which apparently had no 
jurisdiction whether pecuniary or territorial or in respect of the 
judgment-debtor’s person to make the decree, the executing Court 
may refuse to execute it on the ground of its being made without 
jurisdiction. I think itis only in this class of cases that a previous 
decree may be treated as a nullity. I may also cite as an illustra- 
tion that under order 20, rule 4 (2) of the Code of Civil Procedure 
provision is made as to what a judgment should contain, I do 
not think any argument was ever advanced to the effect in a subse- 
quent suit that a judgment given previously which did not con- 
form to that rule was void and without jurisdiction because the 
reasons for the decision were not given. I therefore hold that the 
view taken in the case Sarjugsharan Lal v. Dukhit (5) cannot be 
supported and with great respect I must dissent from it, In my 
judgment the decree. of 1912 is valid and binding on the defen- 
dants and the plaintiffs are entitled to a decree for rent at the rate 
settled by the former decree. The decree of the Court below must 


(1) (1920) L. R. 48 L A. 45 5 33. Ce L. J. 218. 

(2) (1907) I. L. R. 35 Cale. 61 ; 6 C. L. J. 320. 

(3) (1920) I. L, R, 48 Gale. 138 ; 31 C. L, J, 482. 
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be fiddified accordingly, allowing the plaintiffs a decree for 
rent at the rate of Rs. 12-1 anna 9 pies per year and cesses at 6 pies 
in the rupee and 25 per cent. damages with costs in all Courts, 

` Graham, J: The question involved in this appeal is whether 
a a decree for enhanced rent under the provisions of section 147A 
of the. Bengal Tenancy Act can ina subsequent suit be treated as 
without jurisdiction and a pullity on the ground that the procedure 
laid down in that section for compliance by the Court was not 
‘complied: with. ° 

. The facts of the case out of which the appeal has arisen have 
been stated by my learned brother, whose judgment I have had the 
advantage ‘of reading, and it is not necessary for me to recapitulate 
them, The section in question requires that before passing a 
decree the Court shall be satisfied for reasons to be recorded in 
‘writing that the terms of the agreement, or compromise are such 
that, if embodied in a contract, they could be enforced under the 


‘Act. That procedure was not complied with in the present instance, 
and the Courts below following a decision of this Court Sarjug 
‘skaran Lal v. Dukhit Mahato, (1) held that the decree was without 
‘jurisdiction and’ a nullity. They accordingly gave a decree for 
Yent at the rate of Rs. 3-8 annas only, as admitted by the 


defendants, and not at the enhanced rate claimed by the 
plaintiff. 

“It has been’ ‘argued before us on behalf of the plaintiffs appel- 
"Tants that the decision is erroneous, and that the plaintiffs are 
‘entitled to. rent at Rs. 12-1-9 in accordance with the decree 


‘ot 1912. 


5 In*the case referred to above it was held that a decree for 
“Fent passed in accordance with a compromise in contravention of 


the provisions of section 147A of the Bengal Tenancy Act, i. e 


‘without recording evidence to show what the amount of rent was 
“before, the dispute arose, is made without jurisdiction, and that 
‘the-tenanttis not bound to have it set aside. 

aes hat decision being the decision of a Division Bench of this 
Court. ‘would ‘ordinarily be binding upon us and it would be our 
‘duty under the rules of the Court, if we differ from it, to refer the 
‘question to'a Full Bench. There is however a special circum- 
stance in this case which in my opinion renders the adoption of 
that course unnecessary,’ and- it is this that since the case of 
Sarjugsharan Lal v. Dubhit Mahato (1) was decided there has 
been a comparatively recénte Full Bench decision of this Court 


(1) (1913) 17 C» W. N. 496. 
e e 


e 
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Hriday Nath Ray v. Ram Chandra Barma Sarma (x). in which a 
different view ‘was taken in regard to the principle involved. The 
question therefore which arises is how far the principle laid down 
by the Full Bench affects the decision in the previous case, and 
whether we ought to follow the previous decision, or be guided 
by the recent decision of the Full Bench. With great respect to 
the learned Judges who decided the case of Sarjugsharan Lal v. 
Dukhit Mahato (2) Lam constrained ‘to admit that I share the 
doubt expressed by my learned brother as to the soundness of the 
proposition of law there laid down, and, as‘that decision seems to 
be clearly in conflict with the view subsequently taken by the Full 
Bench, I thirk that we ought to follow the Full Bench decision. 
As was pointed out in the latter case it is , the atthority to decide 
a case, and not the decision given therein, which constitutes juris- 
diction. Jurisdiction is the power to hear and determine, and 
does not depend upon the regularity of the exercise of that power, 
or upon the correctnsss of the decision pronounced, since the power 
to decide necessarily carries with it the power to decide ‘wrongly 
as well as rightly. In short jurisdiction, or the existence of juris: 
diction is, as it seems to me, a fact, and it cannot be said to be 
non-existent because it has been irregularly exercised, or because 
there has been a failure to comply with the procedure which 
should be followed. Failure to comply with such directions cannot, 
be held to deprive the Court of the jurisdiction which it possesses 
to make the decree. No doubt a decree passed without compli- 
ance with the procedure laid down can be challenged and set 
aside in an appropriate proceeding instituted for that purpose, 
but it cannot be impugned in a subsequerit suit, Until it has been 
vacated it must be held to be operative and binding between ‘the 
parties, and cannot be challenged collaterally in a different 
proceeding. Indeed it is obvious that, if decrees were allowed T 
be assailed upon such grounds, a vista of alarining’ cohsequelices 
would arise, a decree could then be challenged and set at nought 
by subsequent suit on the ground of failure to comply with the 
procedure prescribed; and there would,,be no. finality. Thei in, 
evitable result would be to greatly increase Htigation, which it has, 
always been the aim and endeavour of the Legislature as well as of 
the Courts to check rather than promote. 

For the reasons stated I agree that the appeal succeeds and 
that the decree of the Subordinate’ Judge should bé modified in 
the manner indicated in the judgment of my learned brother. 

D. K. R. Appeal allowed ; Decree modified. p 
(1) (1920) I. L. Re 48 Calc. 338 ; 31 C. L, J. 482. (2) (1913) 17 C, W. N. 496+ 
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Before Sir George Claus Rankin, Knight Chief Justice and Sir 
Charu Chunder Ghose, Knight, Judge. 


CHUNI LAL DUTT AND OTHERS 


D. 


GOPIRAM BHOTICA* , 


Admissibility in evidence—Letter of instruction to draw upa lease—Registra- 
tion Act (XVI of 1908), section 49— Transfer of Property Act (IV of 1882), 
* 
sections 105, 107—~Eviction, what constitutes. 


An arrangement as regards lease of a certain premises was arrived at between 
plaintiff and defendant some days before the latter went into possession. The 
terms having been settled, they repaired to the office of the plaintiff’s Attorney 
and asked his assistant todraw upa lease. The latter prepared a document in 
the form of a letter, containing the terms which had been agreed-upon between 
the parties. The parties then went back to the attorney with the papers, and 
he after explaining it added twoclauses and then took the signature of the 
defendant: 


Held, ihat the letter was not a denise but merely in form and substance a 
letter of instruction written by the defendant to the plaintiff’s solicitor asking him 
to draw up a lease containing certain terms which had been agreed upon between 
the parties. Asthe intention ofthe parties was not to effect and embody an 
agreement between themselves by the letter, the agreement not operating to 
transfer a present interest in the premises, the letter did not require 


registration. . 


The first clause in the letter contained a provision that the defendant was to 
use the premises for dwelling purposes only and provided for arrangement to be 
subsequently embodied in the terms of a formal lease : 

Held, that an oral agreement as to subsequent arrangement to be embodied in 
the terms of a formal lease, was nota nullity, notwithstanding that the parties 
were intending a lease to be executed. 

Per Pearson, F: To constitute an eviction the physical act may not be 
necessary ; all that is necessary is some act which constitutes a substantial inter- 
ference of a permanent nature with the legal right of the tenant to enjoyment of 


the premises during the term. ‘ 
Appeal by the Defendants. 
Suit for rent &c. a 
The material facts appear from the judgment of 


èAppeal from Original Decree Ng 6 of 1926, against the decree of Mr. Justice 
Pearson, dated. the 18th November, 1925. 
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- Pearson, }: In this suit the plaintiff claims certain rent in 
respect of premises No, 176 Harrison Road, together with a certain 
gum as compensation for wrongful repudiation of the lease and for 
“damage to the building itself in consequence of the wrongful acts 
of the defendant. 

The plaintiff sets up an agreement for lease on the 23rd March 
1922, the agreement being made betwean the plaintiff on the one 
hand and the defendant’s son, Chunilal, on the other. Under the 
terms og the agreement Rs. 300 was paid in advance as a deposit to 
be set off against the last month’s rent. The defendant, according 
to the plaintiff, went into possession on the 29th March 1922, 
from which date the three years was to commence, but he remained 
there only until the 3rd of March 1924, on which date admittedly 
he left the premises. Subsequently to his leaving the plaintiff says, 
he was unable to relet the premises until sometime in January 
1925 when he obtained a tenant at the rate of Rs, 211 ; consequent- 
ly after that time he is only claiming damages for the difference 
between Rs. 300 and Rs. arr. 

According to the plaintiff, the arrangement as regards the 
lease was arrived at between himself and Chunilal some days before 
the defendant went into possession. The terms having been settled, 
they repaired to the office of Mr. N. C. Bose and asked Mr. A. 
C. Bose to draw upalease. Mr. A. C. Bose sent them off to his 
assistant, Chandi Babu, who thereupon prepared the document 
which is Ex. A. to the plaint and which contains the terms whieh 
bad been agreed upon between the parties. They then went back 
to Mr. A. C. Bose with the papers, and he after explaining it 
added the last two clauses, Nos. 6 and 7, and then took the‘signa- 
ture of the defendant by the pen of Chunilal. On the same day, 


. it is said, Chunilal deposited Rs. 300, that is according to the 


plaintiff's story ; the defendant himself says that the deposit was 
made on the 21st. . 


The defence has taken the point that there was no concluded 
agreement ; and if there was, he was justified in leaving the 
premises by reason of the plaintiff's action in not putting the house 
in proper repair and secondly by making it unfit for the purpose 
for which it was taken ; and whether there was a.lease or not, he 
says by reason of that he was entitled, to leave the premises as he 
did upon a short six days or seven days notice. The story set 
up by the defendant is that he entered*the premises not under 
an agreement for lease at all, -but that he was there as a monthly 
tenant, and entered into occupation as such after having paid the 
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Rs. 300 which he says was paid on the 21st March 1922. Then he 
says that after entering into occupation, negotiations took place 
between him or rather Chunilal and the plaintiff with reference to 
this three years lease, and that the letter, to which .I have already ? 
referred, was in the nature ofan offer made by Chunilal in the 
course of these negotiations. He also says that the letter was 
never explained to him, agd he further adds that the signature on 
the letter was put subject to the approval of the terms by the 
defendant himself, and it is not binding on the defendant þecause 
Chunilal was never authorised to write such a letter. This part of 
the defence, as appearing in the written statement, has been aban- 
doned, and I supposeit may be assumed thatthe defence is in- 
capable of supporting it considering that Chunilal held the defen- 
dant’s power of attorney. At any rate, after having put it forward, 
it isin fact not supported by the defendant in this Court. Then 
the defendant goes on to say that he refused to take the lease 
because he required the premises for carrying on his business in 
peicegoods and not for residential purposes as stipulated by the 
plaintiff ; also because the house was defective in sanitary arrange- 
ments and repairs were not made satisfactorily. Consequently he 
refused to approve the terms and execute and register the lease. 
At the time when Ex, A to the plaint was tendered, objection was 
taken to it that it was not admissible in evidence under section 49 
of the Registration Act inasmuch as it had not been registered. I 
was referred to a recent case on the subject, the judgment 
by my learned brother Mr. Justice Page amjoo Mahomed v. 
Haridas Mullick (1) ‘where he considers various cases in which 
the question of such admissibility is raised in the various 
cases where there is or is not an immediate interest created 
by the document amounting to a present demise. These cases, 
in my judgment, do not really touch the present case because here 
the document ‘with which] am concerned in this suit is nota 
demise ateall but is merely in form and in substance a letter of 
instruction written by the defendant to the plaintiff’s solicitor asking 
him to draw up a lease containing certain terms which had been 
agreed between the parties and holding himself responsible for the 
costs ; and I therefore admitted the document in evidence. 

The evidence given by the plaintiffin support of his case in 
tegard tothe circumstances* surrounding the writing and signing 
of this document has begn corroborated by Mr. Chandi Charan 
Dey and Mr. A. ©. Bose himself. Taking the evidence of these 


(1) (1925) I. L. R. 52 Calc. 695. 
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gentlemen alletogether, itis, in my opinion, quite impossible to 
hold that there is any question of the defendant not understanding 
the document before signing it. I have no doubt, in fact, that it 
was fully explained to him and he perfectly understood what he 
was doing. The defendant is a man of mature age and quite capable 
of looking after himself in a matter of this kind andis a man of 
business. On that ground alone it is impossible to believe that 
he could have signed sucha document without really satisfying 
himself ef what the contents were. The case that he makes that 
it was not explained to him, andhe did not understand it, I can- 
not accept. The case he makes that at the time it was signed it 
was signed subject to the approval by the father pf the defendant, 
has not been supported by him. 

It is argued on behalf of the defendant that the plaintiff can- 
not succeed in the suit because there was never a concluded agree- 
ment between the parties inasmuch as the parties were never really 
agreed onthe terms. The argument is mainly based upon the 
first clause appearing in the letter annexed to the plaint, the letter 
Ex. A. This contains the provision that the defendant was to 
use the premises for dwelling purposes only. It is common ground 
in the evidence that the defendant formerly had his guddi else- 
where and required the premises in suit for the purpose of his 
guddi as well as for living in. He had a piecegoods challani 
business, in the course of which he had to handle certain piece- 
goods by bringing them into the shop-room and making them wp 
into bundles and despatching them again. I think it is quite 
clear, from the evidence that has been given and the surrounding 
circumstances, that what is intended between the parties in’ so far 
as that term is concerned was that the defendant was to be con- 
fined to using it for residential purposes or for purposes of his 
guddi ; he was not to use it inany way as astore godownor a 
warehouse. That, I think, appears qaite clearly from the evidence 
and the surrounding circumstances in which the parties found them- 
selves atthe time. In point of fact, the defendant did go into 
occupation, did have his guddi there, did continue to handle goods 
there for the best part of two years and without any exception being 
taken to it by the plaintiff. Moreover, it appears that, in fact, the 
guddi itself was used by the defendant for dwelling purposes, in 
that Chunilal and the Gumastas used to live there and sleep. I 
therefore think there’ was and is no *confusion as regards the 
meaning of this clause. 1 think thateboth the parties understood 
what was meant and have acted accordingly. There is‘no doubt ip 
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in my view, that in this respect there was a concluded agreement 
between the parties. 

"So far as the correspondence goes, which has been put in, tha, 
letter Of the 23rd August 1922 is a letter from ‘the defendant’s 


‘attorneys, which certainly assumes that there is a lease existing 
‘between the parties which was approved by Chunilal ; and reading 
‘that letter one would certainly assume that the defendant’s attor- 
‘neys understood that the only thing remaining with which they 


were Goncerned was that the agreement for lease haviħg been 
made and the tenant having gone into possession, the formal lease 
should be drawn up, in which matter they were themselves to act. 
Then there is a certain amount of correspondence which took 
place in June 1923, beginning with a letter from the defendant’s 
attorneys saying that he wants to leave the premises on account of 
the inconvenience that he feels firstly because of the foul smell 
and secondly because of the bad state of repairs. The reply to 
that is that the agreement is for three years. The defendant does 
‘not say that he is in possession as a monthly tenant, and that the 
‘question of the agreement only arose after that and was never 
completed. What he does say is that the defendant is an old man 
of 80 years, living at Ranaghat, and therefore he cannot understand 
how he could ever have made an agreement. The last letter of 
that series is dated 21st June, in which the plaintiff's attorneys 
wrote saying that the lease was made verbally, that instructions 


“were givenin writing by Chunilal and that he is willing to allow 
‘inspection, No further steps were taken at that time by the 


defendant, and nothing further happens until the 27th February, 


-1924 when a further letter is written by the defendant’s attorneys 
‘complaining of inconveniences due to the execution of certain 
‘works in the premises, saying that! the premises are in a dangerous 


state and- insanitary and no longer fit for habitation. The first 
-of these referring to- the exetution of certain works relating to thè 
-defnolition: of the south wall of the premises occupied by the 
‘defendant, with the result that the staircase had to be in some 
manner propped up, and as Mr., Johnstone, the defendant’s engi- 
neer, says there was indeed a certain amount of danger due to what 
had ‘happened, because anybody carelessly carrying a bale or 
‘bundle past might have run into one ‘ofthe props, and the prop 


“being dislodged, the whole staircase might have fallen down. The 


“evidence -Shows that this “demolition and the work in connection 
with it had-begun as early a$ the previous December, and if things 
“were bad’ as the defendant will now have it, it seems to me unlike- 
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ly that he would have allowed so long a time to pass before taking _ Civin. 
any exception to what was going on. Indeed the plaintiff's story 1926. 
„5 that the work was undertaken, in fact, at the request of the defen- Chun! Taj Dutt 
dant for his benefit. Whether that is so or not, I am not inclined v. 
to hold that the matter of the staircase gave the defendant any [°Piram Bhotica. 
serious trouble in his business, or constituted a justification for the Pearson, F 
action that he took in giving up the tegancy. As to the insanitary ee 
privy, that appears to have been insanitary in the same way at the 
time when the defendant entered upon the premises. Ifhe put 
up with it for two years 1 do not see why he couldn’t put up with 
it for another year. In connection with the staircese, I might point 
out that Mr. Johnstone in his report says that by reason of the 
work undertaken by the plaintiff, it would have been impossible to 
carry up bales of merchandise up the staircase ; but the defendant 
in his evidence, said that that was not a matter which was ever 
necessarry in the course of his business and that in point of fact 
bales of merchandise were not carried up the staircase, 
Then various complaints have been made by the defendant as _ 
regards the repairs. He says that he stipulated at the beginning of 
his lease that the plaintiff should carry out certain repairs which he 
failed to do. He says the arches were cracked, the roofs were 
leaking and several defects existed of that nature. He admits that 
the plaintiff put on a coat of whitewash before he went into poses- 
sion. He seems to have been satisfied with the coat of whitewash 
for months and months and in fact never took exception to ethe 
state of repairs in writing until the letter ofthe 8th June 1923 
when he makes a general allegation of that kind. 


So far as any complaint as regards repairs is concerned, ft seems A 
to me that that matter is really irrelevent to the matter in issue 
in this suit, because if they were necessary repairs which should 
have been carried out by the landlord, the tenant himself could 
have carried them out and deducted the amount from the rent. The 
only question is whether the circumstances of the case’ show to an 
eviction of the tenant by the landlord. Ifso, then the tenant may . 
be justified in terminating the lease inthe manner he did. Itis ` 
perfectly true that to constitute an eviction the physical act may 
not be necessary ; and that all that is necessary is some act which 
constitutes a substantial interference of a permanent nature with the 
legal right of the tenant to enjoyment of the premises during the 
term. In the circumstances of this ca8eI do not think it can be 
said that the action ‘of the landlord br the men of the landlord can 
be said to have constituted such a substantial interference as to ° 

. 


s 


. 
® . 
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Civit. entitle the tenant to terminate his tenancy in the way he 
1926. did. 

I hold that there was a concluded agreement between the parties 
and hold that the defendant was not justified in leaying the premi-~ 
sesas hedid. Inthe result, the plaintiff is entitled to a decreg 
Pearson, F. for the amount of his claim less the sum of Rs. 150 and Rs, 80 

a which he claims in paragraph 5 and as to which he has given no 

evidence in the case. Decree accordingly for Rs. 3822-8-0, costs 
on scale No- 2, interest on judgment at 6 per cent. é 
Against this decree, the defendants appealed. 


Messrs. N. N. Sircar and R. N. Sircar for the Appellants. 
Sir B. C. Mitter and Mr. A. K. Roy for the Respondent. 


The judgments of the Court were as follows : 


‘Chugj al Dutt 
Gopiram Bh Bhotica. 


December, 1. - Rankin, C. J.: In this case two questions have been argued on 
7 behalf of the appellant. It appears that the plaintiff and the 
defendant appellant were in treaty for letting out to the defendant 
certain premises 176 Harrison Road belonging to the plaintif. The 
first document with which we have to deal isa document which 
came into existence on the 22nd of March r922 and it is contended 
by the appellant that the learned Judge should have excludéd that 
document from evidence altogether. It is also contended by the 
appellant that the agreement founded on by the plaintiff is not 
proved and that the parties have not shown to have been ad idem 
asto the question whether or not anything in the way of carrying 
on business was to be allowed to the defendant on these 
premises. ° 
_ The question arose by reason of the fact that although accor- 
‘ding to the plaintiff the defendant was in possession having taken 
these premises for three years he suddenly vacated them altogether 
‘and refused any further to carry out the covenants, Accordingly 
° the learned Judge has at the instance of the plaintiff awarded 
certain damages against him. 
` Weare not concerned in this appeal eave. with the two points 
to which I have already referred. 
It was contended by Mr. Sircar on behalf of the appellant that 
° the letter of the z2nd of March although only signed by the 
‘defendant’s son and although addressed to Mr. N. C. Bose—a 
~solicitor—was really a document which wasan agreement for a 
lease operating to transfer, a present interest in the premises and 
that consequently? it was hit by section 49 of the Registration 
. Act, . 
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Upon the , evidence the learned Judge has not taken. that view. 
The learned Judge has dealt with the letter on this basis that 
the plaintiff and the defendants son on behalf of his father 


made a verbal, agreement with regard to the terms upon which a. 


formal lease should be given tothe defendant by the plaintiff. 
Having come to this verbal agreement and concluded it to that 


extent they then went together to the plaintiff’s solicitor to see. 


that necessary instructions were given him for the drawing up ‘of 
a lease. 


It appears when one looks to the pleadings that the defendant 


was making all sorts of defences which have now been held to be 
unfounded, but he said that he was a monthly tenant of these 
premises. j 

Leaving the pleadings aside, however, we come to the corres- 
pondence and itis clear that the moment he was challenged 
the plaintiff made the case that the agreement upon which he 
was relying was a verbal agreement and he took .a view of this 
letter according to :which, no doubt, it was very valuable 
evidence of what the agreement between the parties had been 
but according to which it was not the intention of the parties 
by this letter to effect or embody an agreement between them- 
selves. 

When one comes to the evidence one finds that the parties first 
of all went to Chandi Babu an Assistant in the plaintiffs Solici- 
tor’s office and himself an Attorney, and according to his evidence 
it certainly looks as if the parties had completely effected an agree- 
ment between themselves and accordingly ‘came to him to give 
instructions to draw up a lease. R 

It appears, however, that there was one complication. Having 
written out a letter stating in the form of instruction to Mr. N. C. 
Bose what sort ofa lease the parties wanted him to draw up. 
Chandi Babu sent the parties to Mr. A.C. Bose. Mr. A. C. -Bose 
seems to have asked something about the rights of the defendant to 
sub-let. ‘Whether the two new clauses that were then put in were 
teally new terms or not does not seem to me to matter because 
the question must turn upon whether this letter was intended by 
the parties to be the embodiment or repository of an agreement 
between themselves or whether it was drafted on the basis that the 
parties had themselves concluded an* agreement but that as it was 
an agreement for execution of a lease they desired to give ins- 
tructions about a lease to the solicitor in a way that would prevent 
disputes or trouble and enable the transaction to go on.. 


Civil. 
1926. | 
_ 
Chuni La] putt . 
De 
Gopiram Bhotica. . 
Rankin, C. F. 
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Civin. ; ` I am not of opinion upon the evidence that this Gourt should 


1926, interfere with the findings of the learned Judge to the effect that the 


Chuniebal Dett letter was intended as a letter of instruction to the solicitor and was 


» Ve ep 
Gopiram Bhotica oof the first question. a 


Kantin CF. On the question whether the parties were ad idem or not I see 
nothing whatever to quarrelewith in the view taken by the learned 
Judge. But it is contended by Mr. Sircar that if this letter of the 
22nd of March is regarded as a mere letter of instructiog to the 
solicitor any verbal agreement to the same effect as this letter would 
be a verbal agreement intending to operate as passing a present 
interest in the lang for three years. Accordingly, he says that being 
so, even a verbal arrangement would be nugatory inspite of the 
fact that it provided for the arrangement being subsequently 
embodied in the terms of a formal lease. It is said that such an 
oral arrangement would be intended to pass an immediate interest 
in the property and is by itself a lease within a meaning of the 
Transfer of Property Act, and although naturally an oral agreement 
_ cannot be hit by the Registration Act it would be entirely void be- 
cause it would attempt: to operate as such within the meaning of sec- 
tions 105 and 107 of the Transfer of Property Act. In my judgment, 
that is an argument which is not to be accepted at all and there 
are a great many cases in which oral agreements and terms such as 
these for leases have been specifically enforced in this Court, and I 
am*not prepared to say that an oral agreement to the effect in the 
present case would be. a mere nullity notwithstanding the fact that 
the parties were intending a lease to be executed. In point of fact, 
° it appeårs that the defendant some little time after paid a deposit 
and was allowed into possession on the strength of this verbal agree- 
ment, o 
- In my judgment, the contentions that have been so ably urged on 
z . behalf of the defendant in -this case come to nothing and the 

appeal must be dismissed with costs. 

` C. C. Ghose, J. I agree. 
$ ` Chaudhury and Chaudhury : Attorneys for Appellants. 
N. C. Bose; Attorney for Respondent. ` 


f i AT M Appeal dismissed. 


not intended as an agreement between the parties. .That dispos- à 


Vou. XLV] HIGH CoURT. 


Before Sir George Claus Rankin, Knight, Chief Justice, and 
Sir Charu Chunder Ghose, Knight, Judge. 


BROJENDRA NATH SEAL AND ANOTHER 
U. 
LALIT MOHAN SEALAND OTHERS.* 


Will—Construction—Deed of declaration of trust—-Properties, if charged~ 
Deb ‘Sheba—Idol, if necessary party—Persons having right of residence— 
Partition—Ancesiral idols—Shebatt, tf can endow property—Shebatt's right 
of altering the line of shebaits laid down by the founder. 


A, the testator, possessor of various immovable properties executed on 
the 2znd February, 1897, a deed of declaration of trust in respect of some 
of his properties and relating to premises No.6 Damzen’s Lane. The settlor 
declared that the said premises should be held by him upon trust to collect 
the rents, issues, profits thereof and to apply the same in paying the rates, taxes 
and charges payable in respect thereof and in maintaining the same in pro- 
per repairs and thereafter in applying and expending rd of such rents, 
issues and profits in and towards the performance of the daily worship of the 
settlor’s family idols during the months of Pous to Chaitra in every Bengali 
year, and 4rd of the residue for the periodical worship of the said idols 
during the said period and to set apart the remaining 4rd as a reserve fund 
for the daily or periodical worship of the said idols or for the improvement of 
the endowed property as the shebait for the time being should consider fit 
and proper. The settlor wenton toadd as follows: “I do further declare 
that I shall during my lifetime be the shebait and managing trustee for the 
performance of Sheba and the daily and periodical worship of the said idols 
and on my death my appointee or appointees and, in case of non-appoint- 
ment, my wife B shall be the shebait and managing trustee and after her 
death my sons C, D, E and H jointly and ‘severally shall be *shebaits 
and managing trustees and after them their appointees and in default of 
appointment their heirs shall be the shebaits and managing trustees jointly 
and severally for the time being and that the said hereditaments and premises 
shall remain vested in the shebait or shebaits for the time being.’? The 
said idols were the family idols of the téstator, who was not the founder 
thereof. ° . 


The testator, a Hindu inhabitant of Calcutta, died sometime in Septem- 
ber, 1913, leaving him Surviving his widow B and three sons, namely, the 
plaintiff C and the defendants D and E, and after having executed his will 
on the 20th August t910. E died sometime thereafter leaving him surviving 
his two sons, the defendants F and G. The will inter alia provided: “ And 
I further declare and give and bequeath the room in the family dwelling 
house No. 8, Damzen’s Lane adjoining to the room of the family idols to my 
grandson, Abinash Chunder Pal, the son of m¢ deceased daughter Sreemutty 

i ° 

*Appeal from Original Decree No. 23 of 1926,, against the decree of Mr. 

Justice Page, dated the 13th August, 1925. ° 'e 


December, 8. 


4I 
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Civit. Harimoni Dassee, to be used, enjoyed and occupied by him during his lifetime 
Taa without disturbance and full right of egress and ingress for himself and his family 
pies without any molestation by any person or persons dwelling in the said dwelling 


Boeke Nath Seal house and I also hereby declare and give and bequeath to my wife Sreemutty 
Badam Moni Dassi the said dwelling house No. 8 Damzen’s Lane save and except 

the portion given and bequeathed to my grandson the said Abinash Chunder 
Pal as hereinbefore mentioned and my garden land situate on 111 Beliaghata 
Main Road and premises No. 6 Damzen’s Lane for her absolute use and benefit 
during the term of her natural life with power to collect and realize the rentsand >è 
profits of the said premises for her support without any claim, demand or con- 
trol of my sons....and to pay the expenses of the worship of the‘said family 
idols as provided in the Debutter Trust Deed.” : 


Lalit Mohan, Seal. 


Held, that the {wo premises Nos. 8 Damzen’s Lane and 11: Beliaghata 
Main Road, passed under the will to the widow and the heirs of the testator 
free from any charge thereon for the expenses of the worship of the family idols 
and the properties were not made debutter in the sense that the income thereof 
should be laid down under contribution for the expenses of the worship of the 
idols. i 

That assuming that there was a charge on the sald two premises for the 
expenses of the worships.of the idols, regard being had to the words used 
by the testator, such charge could operate only during the lifetime of the 
widow. 

That it was open to ashebait who was not the founder of ancestral idols, 
to endow property for the use and benefit of the said idols, but he could 
not in any way alter the line of shebaits as laid down by the founder of 
idols, nor affect in any way the dispositions created by the original 
foynder. 

It is open to persons interested in the maintenance and worship of 
family idols to create additional endowments for the benefit ofsuch idols, 
to ‘lay down rulesjfor the management of the subsequently endowed proper- 

id ties and to nominate the persons who should be the managers thereof. But 
such managers. although‘ they may be described by the donor as shebaits, do 
not become shebaits of the family idols in the sense in which the shebaits 
nominated by the original founder are nor do they become entitled to interfere 

° in the management of the originally endowed properties. 

That a partition of the properties belonging to the testator could be direct- 
ed inthe absence of the idols and of persons, having an undoubted right of 
residence under the terms of the will. x 

.The case of Pramatha Nath Mullish v. Pradyumna Kumar Mullick (1) is 
no authosity for the broad proposition that in every case where questions 
of Deb Sheba arise the idol is a necessary party to be brought on the record. 


Appeal by the Defendants-Nos, 1 and 2. 


Suit for construction ofghe deed of dedat of trust, ‘dated 
the zand February, 1897 and for a declaration of the rights 


{9 (1925) L. R. 52 1. A. 2453 I. L. R. 52 Cale. 809 5 41 C. L. J. 551. 
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of the various parties to the estate of the testator and for a 
scheme to bes framed for the daily Sheba and periodical festivals 
of the family idols and for partition by metes and bounds of the 
estate of the testator. The material facts will appear from the 
following judgment of . 

* Page, J: In this suit the Court is asked to construe certain 
documents relating to the property of Gopal Chandra Seal, who 
diedon the r4th September rgrr. e 


The first document to which I call attention is a deed of gift 
of 19th May 1903. By that deed Gopal Chandra Seal made a 
gift of No. 37 Nilmani Haldar’s Lane, Calcutta, to his son Dulal 
Chandra Seal and Dulal’s wife Sarojini Dasi. I, am of opinion 
that this indenture contains a gift of the property to the donees ; 
that it refers to secular property, and that'its validity is not affect- 
ed by any other document or otherwise. 


The next document the construction of which the Court is 
invited to determine isa deed of the 9th August 1906 wheteby 
Gopal Chandra Seal purported to give No. 13 Territa Bazar Street, 
Calcutta, to Akshoy Chandra Seal, his son. In my opinion, by that 
deed Gopal made .a gift of these premises to Askhoy Chandra 
Seal, and for the reasons which I shall state hereafter its validity 
is not affected by the terms of the will of Gopal Chandra Seal 


or otherwise. 


The third document in suit is an indenture of the 3rd Septem- 
ber 1909 whereby Gopal Chandra Seal transferred by way of gift 
an undivided half share of No. 9 Damzen’s Lahe in Calcutta to the 

` plaintiff Lalit Mohan Seal and his wife Sreemati Basantamani Dasi 
for their use during their lives, and the life of the survivor of 
them, and after the death of such survivor to three of the grand- 
sons of Gopal Chandra Seal “to and forthe uses and purposes 
to be mentioned in the Deed of Settlement or last Will and Testa- 
ment of the party hereto of the first part andin default thereof 
absolutely.” In my opinion, upon the true construction of this 
deed, a life interest in the premises and in the income and profits 
to be derived therefrom was given to Lalit Mohan Seal and Basanta- 
mani Dasi. As regards the reversionary interest which under the 
deed was given to the three grandsons I shall have something 
further to say when I am dealing With the provisions of the 
will. s . 


On the zoth August 1910 Gopal* Chandra Seal made: a will - 


S“ 
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+ 1926. 
ow 
Brojendra Nath Seal: 


v. 
Lalit Mohdn®Seal. 
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August, 13 
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ees 
B rojendra Nath Seal 
a. 
Lalit Mdhan Seal. 
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which: was duly admitted to probate. Under the will the testa- 


tor gives and bequeaths : ° 

“ All my real and personal estates whatsoever and wheresoever 
situate to my wife Sremati Badam Moni Dasi upon trust for the 
maintenance of herself and for the expenses. of worship of my 
family Idols Sree Sree Modan Mohan Jew, Sree Sree Radha Ranee 
Jew, Sree Sree Sreedhur Jew, Sree Sree Luckhy Thakur Ranee 
Jew. Ido hereby nominate and appoint my wife Sreemati 
Badam Moni Dasi to be the sole executrix and trustee of this my 
last Will and Testament and shebait of my said Idols.” o 

As regards No. 9 Damzen’s Lane the testator provides. 

“ T have by a Deed of conveyance in favour of my son Lalit 
Mohan Seal provided that he will receive the rents and profits of 
the half part or share of the bustee land No. 9 Damzen’s lane in 
the town of Calcutta for the maintenance and support of him- 
self and his wife Sreemati Basanta Mani Dasi and after their respec- 
tive deaths my grandsons Braja Ballav Seal, Banamali Seal and 
Kartick Chandra Seal as therein mentioned shall hold the same as 
shebaits of the said family Idols and perform the annual festival of 
Dol Jatra of the said family Idols out of the residue of the rent of 
the said premises No. 9 Damzen’s lane as mentioned and describ- 
ed therein ” 

In my opinion, for the reasons which I propose to state here- 
after, the directions in the Will appointing the grandsons shebaits 
ofthe family Idols, and directing them to perform the annual 
festival of the Idols out of the residue of the rent of No. 9 Dam- 
zen’s lane are void in law, and, in my opinion, in default of such 
directions, under the deed of the 3rd September 1909 the three 
grandsons take this property absolutely. 

As. regards No. 13 Territa Bazar Street the testator 
provides: 

- “ By a deed of gift made and registered at the Calcutta Registry 
office I have conveyed granted and assigned over the premises 
No. 13 Territa Bazar Street to my son Akshoy Chandra Seal on the 
express understanding that the said messuage land and premises 
shall be subject to the trust to be created in favour of his two sons 
Braja Ballav Seal and Banamali Sealand for the maintenance for 
his widowed daughter Sreemati Meghmala Dasi and for payment to 
Sreemati Luckhy Mani Dasi ofa certain monthly sum as mainte- 
nance” and so on. 

In my “opinion, these provisions of the Will are void and 
ineffective for, as “I have stated, the deed of the gth August 


+ 1906 contained a clear gift of these premises to Akshoy. 
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The Will .further provides for certain rights to be given to 
Abinash in respect of a room in the family dwelling house, No. 8 
Damzen’s Lane. The validity of that bequest is not disputed and 
¢ hold it to be valid.. 


— As regards No. 8 Damzen’s lane and No. 111 Beliaghata Main 
Road the Will provides: 


'“ 1 hereby declare and give and bequeath to my wife Sreemati 
Badam Mani Dasi the said dwelling house No. 8 Damzen’s Lane 
* save and except the portion given and bequeathed to my grand- 
son the’ said Abinash Chandra Paul as hereinbefore mentioned 
and my garden land situate at No. xrrr Beliaghata Main Road 
and premises No. 6 Damzen’s Lane for her absolute use and 
benefit during the terms of her natural life with power to collect 
and realize the rents and profits of the said premises for her 
support without any claim demand or‘ control of my sons Lalit 
Mohan Seal, Akshoy Chandra Sealand Dulal Chandra Seal and to 
pay the expenses of the worship of the said family Idols as provid- 
ed in the Debutter Trust Deed.”’ In my opinion, the two premis- 
es No. 8 Damzen’s Lane and No. xrrr Beliaghatta Main Road 
passed under the Will to Badam Mani Dasi and to the heirs of the 
testator free from any charge thereon for the expenses of the wor- 
ship of the family idols. It is quite clear, to my mind, from the 
language used that by this clause of the Will the testator intended 
that the expenses of the worship of the family idols should be 
defrayed as provided in the Debutter Trust Deed, that is, out pf 
the premises No. 6 Damzen’s Lane, and that he did not thereby 
intend to charge the other two properties with the expenses of 
the worship. In this clause the terms relating to No. 6 
Damzen’s Lane are inoperative, for this property is covered by 
the deed of Arpannama of the 22nd February 1897 to which I will 
now refer. 


By this deed of Arpannama Gopa] Chandra Seal, who was 
“entitled to a pala of the worship of the family idols for four months 
in the year, in order to make further provision for the endow- 
ment of which he was fhe shebait but not the founder, dedicated 
by way of an absolute trust for ‘religious purposes the property 
No. 6 Damzen’s Lane. This property under the deed he handed 
over to the trustees for the time being of whom he was to be the 
first, for the sole purpose of performing the sheba of the idols of 
his family. I am of gopinion that this was an absolute trust for 
religious purposes, and that after the execution of the Arpannama 
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Cryin No..6 Damzen’s Lane became debutter and zes extra commercium 
1926. By the deed of Arpannama Gopal Chunder Seal further provided 


B rojendra Nath Sea} that he should be the first, shebait and managing trustee of the 
property for the performance of the sheba, and laid down direcẹ 
= tions for providing a new line of shebaits. By his‘ Will, he creat- 
Page, F. ed another and different line of shebaits of the said debutter 
property. These two lines of shebaits differed very little from 

the line of shebaits laid down by the founder or by the Hindu 

Law, but each of the two lines which he instituted was incon- 

sistent with the other, and different from what I may term the 

original line of shebaits of which he was one. The main question, 
which falls for determination in respect of this deed of Arpan- . 

nama is whether Gopal Chunder Seal as the shebait for the time 

being of the gala of 4 months of the worship of the family 

idols was entitled of his own will to alter the existing line of 

shebaits. For the reasons which I stated in the case of Palit o. 

De (x)and which I need not repeat, Iam of opinion that, apart 

from an usage or a concensus of opinion among those interested in 

the worship of the idols in favour of such a course, a shebait is 

impotent of his own will and pleasure to alter the line of shebaits 

laid down by the founder or by the common law of India. Coun- 

sel for the fitst and second defendants in the course of his 

argument drew my attention to the judgment of Greaves and Chaker 

butty JJ. in Sveepati Chatterjee v. Krishna Chandra Banerjee (2) 

and it is necessary that I should examine the ratio decidendi 

of that case to ascertain what their Lordships decided. It appears 

that one Man Gobindo Banerjee possessed a pala of worship of cer- 

tain family idols, of which, however, he was not the founder, Twice 

ë: during his lifetime he made accretions to the property of the 
family deities, and on each occasion he instituted a new line of 

shebaits who were not the existing shebaits of the family idols. 

After holding that a shebait for the time being could not create 

a new line of shebaits of properties already dedicated to an ances- 

traf deity, ‘their Lordships proceeded to lay down that “It is clear 

F on the authorities Man Gobindo, who had only a turn of worship, 
could not alter the line already established, but without that could 
he fix anew line forthe property endowed by himself? That he 
could appoint the new shebaits as far as his own endowments are 
concerned, as I have already, said, is the common case of both, 
parties, but how are those appointments valid ? Additional endow- ` 
ments are frequently madê to a family deity by the descendants 


(1) Suit No. 1926 of 8921. y (2) (1924) 41 C. Le J. 22. 
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of the original’donor, and this is a highly desirable ‘and is to the 
benefit of the Thakur, and) am of opinion that there is no objec- 
tion to the donor appointing a new line of shebaits for the manage- 
ment of the property dedicated by himself. But he cannot alter 
any of the rules laid down specifically by the founder. Such new 
shebait may manage the property, and he would be ordinarily 
allowed to place the income in the hands of the shebaits under 
the original founder's rules. If the old shebaits agree the new 
shebaits*may act as a joint shebait, as Nil Kumari was allowed to 
do from 1316 to 1320, The cardinal points to be keptin view in 
* these matters are, first, that additional endowments are for the 
benefit of the Thakur ; secondly, that the new endowment and 
the rules laid down for its management and the use of the income 
should not be in any way inconsistent with the rules and usage of 
the original founder in any material particular.” With great respect 
for those learned Judges I regret that I cannot persuade myself 
that a donor of accretions to the property of an idol already 
consecrated and installed possesses any such right. I am the 
more emboldened to express my dissent from the judgment in that 
case because their Lordships cite no decision in support of a 
Proposition of law which appears to me to be opposed alike to 
principle and to authority. The donor, of course, may create a 
trust whereby the trust property may be managed by any person 
whom the donor elects to appoint for the purpose, whether the 
trust be of a religious character or not; but such a trustee does 
not become éfso facto a shebait and entitled .to hold the sacred 
office of serving the deity. As I apprehend the law the donor’ of 
accretions to the estate of an idol already in existence, except in 
the special circumstances to which I have alluded,:is neither entitled 
nor competent to appoint a shebait of such property. Such a course, 
if permitted, would result in endless complications and confusion. 
Which of the shebaits would be entitléd to the care and custody of 
the idol? The original shebaits, or one or more of the shebdits 
of the additional endowments? I need: not, I think, labour the 
lively sources of friction which would arise in such a case. In my 
opinion, “the persons who, subsequent to the foundation, furnish 
additional contributions do not thereby become joint founders ; 
their benefaction is regarded as nothing but an accretion to an 
existing foundation” per Mukherjee J. in Annada Chandra Chakra- 
varty v. Braja Lal Singh (x) ; Appasami Y. Nagappa (2) ; Annasamti 
e 


(1) (1922) I. L. R. 50 Cale. 302. (2) (1884) I, L. R. 7 Mad. 499, 
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v. Ramakrishna (1); Gossami v. Romanlalji (2); Gouri Kumari 
Dasi v. Ramanimoyi Dasi (3). 


Now, if the decisions in the above cases correctly state the law, 
it follows that the directions of Gopal Chunder relating to the 
alteration of the line of shebaits in the deed of Arpannama and ‘in 
the will are void and inoperative. Iam further of opinion that it 
was the intention of Gopal Chunder that the trustees‘of the endow- 
ment should be the shebaits for the time being of the family idols * 
during the pala of worship of which he was the present holder. 
These persons are his heirs, If it were to be urged that the gift 
of No. 6 Damzen’s Lane cannot be accepted by the idols unless the 
condition as to*the line of shebaits also, is accepted and carried 
out, the answer would be that if the donor intended that the gift 
should become effective only if the conditions were to be fulfilled, 
or, in other words, if the terms of the Arpannama are indivisible 
and must be accepted or rejected asa whole, such agift could 
only be accepted (if at all) provided the shebaits obtained the 
sanction of all the persons interested in the worship to “give]the estate 
another direction” [see Konwur Doorganath Roy's case (4)]. But I 
am of opinion that such was not the intention of the donor. I be- 
lieve that Gopal Chunder desired and intended tc dedicate the 
property in question whether a change in the line of shebaits was 
effected or not, and was not minded to make the validity of the 
gift contingent upon the alteration in the line of shebaits being 
accepted and carried out. The new line of shebaits which he 
indicated differed very little from that already in existence. But 
Igo further, for even if the directions relating toa change in the 
line of shebaits amounted to a condition, it was a condition subse- 
quent that was void, and the offending provisions can be expunged 
without affecting the validity of the dedication of the pro- 
perty thereunder made debutter: Zn ve Greenwood (5), Re 
Croxon (6). is > 

*For these reasons, in my opinion, the trust in respect of No. 6 
Damzen’s Lane was a valid trust in favour of the deities and this 
property will be held in trust for the deities by the heirs of Gopal 
Chunder, who also happen to be the present shebaits of his pala of 
worship. There will be the usual order’for partition ; costs of all 
parties will come out of nei estate. 


` . ` s 
{1) (1900) I. L. Re 24 Mad. 219, (2) (1889) L. R. 16 I. A. 137. 
(3) (3922) I. L. R. 50 Cale. 197. (4) (1876) Le R. gL. A. 758. 
£5) (1903) 1 Ch. 749. (6) (1934) 1 Ch. 252. 
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Against this decision of Mr. Justice Page, an appeal wasi 


preferred, Civit. 
Messrs. B: K. Ghoshk'anåà-S. C. Mitter for the Defendants Nos. t oae 
and 2 Appellants. j Brojendra Nath -Seal 


Messrs. H, D. Bose and & K. Chakravarty for the, Plaintiff Lalit Molan. Seah. 
Respondents. = = 


_ Messrs. S. Maity and P. N. Mullick for the Defendants Nos. 3,, 
4, 5 Respondents, e. l 
The judgments of the Court were as follows :— 
C. ©. Ghose J:— This isan appeal against a judgment of my December; 8. 
learned brother Mr. Justice Page delivered on the 13th August, 
1925. 
The facts giving rise to this litigation may be shortly stated as. 
follows :— 


“One Gopal Chandra Seal who was a Hindu inhabitant of- 
Calcutta died sometime in September, rgrz, leaving him. surviving . 
his widow, Srimati Badam Moni Dassi, and three sons, namely, ` 
the plaintiff, Lalit Mohan Seal and the defendant Dulal Chandra, 
Seal and one Akhoy Kumar Seal, and after having executed his last 
will and testament on the 2oth day of August roro. Akhoy., 
Kumar Seal died some time thereafter, leaving him surviving his; 
two sons, the defendants Brojendra Nath Seal and Banamali Seal... 
Probate of the said will was granted on the 16th June, 1916, toʻ 
to the defendants Brojendra Nath Seal and Banamali Seal ands 
subsequently onthe roth June 1922 grant of probate was also; 
made to the defendant Kartick Chandra Seal, who isa son ofthe 
defendant Dulal Chandra Seal. Gopal Chandra Seal possessed ; 
various immovable properties and in respect of some of | his: : 
properties he had executed among others on thé -2end.; ` 
February, 1897, a deed of declaration of trust and on. the. 
gth August, 1906, an indenture of gift. The deed of declaration. 
of trust bearing date the 22nd February, 1897, related to pre~, 
mises- No. 6, Damzen’s Lane, and ‘the settlor declared that the... 
said ‘premises should be held by him upon trust *to collect. 
the rents, issues, profits thereof. and. to apply the same, in - ° 
paying the rates, taxes and charges ‚payable in respect thereof ,. 
and-in: maintaining the same in -proper repairs and thereafter i in 
applying: ‘and expending 1-3rd of such rents, issues and profits: 
in.-and towards the performance of the daily worship of the,sett- - 
lors family-idols during the months of Pous- to Chaitra in: 
every Bengali year, dnd 1-3rd of - the® residue , for the. periodical... 
worship of the said idols during the said period, and to set apart the 
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remaining 1-3rd as a ereserve fund for the daily or periodical wor- 
ship of the said idols or for the improvement of the endowed 
property as the shebait for the time being should consider. fit 
and proper. The settlor went on to add as follows: “I do further, 


declare that I shall during my life-time be the Shebait and% . 


managing trustee for the performance of the Sheva ‘and the daily. 
and periodical worship of the said idols and on my death my’ 
appointee or appointees and in case of non-appointment, my wife 
Sreemutty Badam Money Déssi shall be the Shebait and managing’ 
trustee and after her death my sons Lalit Mohun Seal, Akshoy 
Chunder Seal, Nilmoney Seal and Dulal Chunder Seal joinfly and. 
séverally shall be Shebaits and managing trustees and after them 
their appointees and in default of appointment their heirs shall be the 
Shebaits and managing trustees jointly and severally for the time 
being and that the said hereditaments and premises shall remain 
vested in the Shebait or Shebaits for the time being." By the 
said indenture of gift dated the 9th August, 1906, the said Gopal 
Chandra'Seal made a gift of premises No, 13, Tiretta Bazar Street 
to his son Akhoy Kumar Seal. 

` The present suit is brought by the plaintiff for construction 
of the deed of- declaration of trust dated the 22nd February, 1897, 
the indenture dated the gth August, 1906, and the will of the 


> testator dated the zoth August, 1gr0, and for a declaration of the: 


rights of the various parties to the estate of the said Gopal 
Chandra Seal upon such construction, and for a scheme to be framed 
for the daily sheba and periodical festivals of the family idols and for 
partition by metes and bounds of the estate of the testator. The 
plaintiff's contention in this suit is that upon a proper construc- 
tion of the deed of declaration of trust and of the said will and 
bearing “in mind that the said idols were the family idols of the 
testator, who was not however the founder thereof the rights of 
worship of such idols could not in any way be affected by the said 
testator by his will The plaintiff's further contention is that 
premises No. 6, Damzen’s Lane were not made an absolute debut- 
tor prdperty “but that the same formed part of the estate of the 
testator, subject to a trust for spending a part.of the rents, issues, 
profits thereof for the worship of the said family idols. : 

* The defendants, Brojendra Nath Seal and Banamali Seal, it 
appears, contended that under the provisions of the will of the 
testator they were entitled to bę the present shebaits of the idols. 
It'is unnecessary to refer to the contentions which were put forward 
by the deféndants Kartick Chandra Seal and Abinash Chandra Pal, 

reo . . PAR 
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-because, as far as one can make out, they .supported the case 
set ‘up by the plaintiff, nor is it necessary to refer to some of the 
other deeds executed by Gopal Chandra Seal in his tifetime in 
respect of some of his other properties. because no question has 
been raised relating thereto. 

The real contest between the parties at the trial before my 
learned brother Mr. Justice Page was with reference to premises 
No. 8, Damzen’s Lane, and No. 111, Beliaghatta Main Road, 
referred to in the will of the testator, and No. 6. Damzen's Lane 
referred to in the deed of declaration of trust of the 22nd February, 
1897, and also in the said will. Mr. Justice Page held that the 
two premises Nos, 8, Damzen’s Lane and 111, Belliaghatta Main 
Road, passed under the will of the testator to the widow and to 
the heirs of the testator free from any charge thereon for the 
expenses of the worship of the family idols. As regards premises 
No. 6, Damzen’s Lane, the learned Judge held that the same had 
been dedicated by way of absolute trust for religious purposes, 
but that the settlor was not entitled of his own will to alter the 
existing line of shebaits of the family idols, of which he was as 
stated above not the founder. 

On behalf of the appellants, four contentions have been 
put forward before us. 

(r) That premises No, 8, Damzen’s Lane, and 111, | Beliaghatta 
_ Main Road, were clearly intended by the’ testator to be subject 
toa charge for the expenses of the worship of the family idols 
and that the testator did not intend that the said- expenses. should 
fall exclusively on 6, Damzen’s Lane ; 

(2) That the learned Judge: was wrong in holding that the 
persons named in the deed of declaration of trust -of the: 22nd 
February, 1897, were not and could not be treated as shebaits 
of the family idols ; s 

(3) That the learned Judge wasin error in n directing by his 
decree a partition of the properties belonging to the testator in 
the absence of the Thakurs from the record, having regard to 
the decision. of the Privy Council in the case of Pramatha Nath 
cial v. Pradyumna Kumar . Mullick, (1) and- 

` (4) That no partition could have been directed in the absence 
from the- record of persons who have a Tight of: ‘residence under 
` the terms of the will. + e : 


“It may be convenient to dispos of the last two contentions, 
The case of Mullick v: „Mallick (x) “turried upon its own pecyliar 
G) (1995) L. R. 52 LA 245; LL R. 52 Calc. 809 5 At Č: L. J sst : 
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facts and on the facts of that particular case it was held by their 
Lordships that it was in the interest of all concerned that the , 
idol should appear by a disinterested next friend to «be appointed 
by the Court. In my opinion the case is no authority for -thee 
broad proposition that in every case where questions of Deb sheba 
arise the idol is a necessary party to be brought on the 
-record. 


As regards. the last contention, the reference apparentfy is to 
the two ladies whose names are mentioned in the will of the 
testator on page 10 of the paper book. The rights of these ladies, 
whatever they arè, have not been questioned by anybody through- 
out this litigation and on the facts of this case I am unable to see 
why the decree for partition could not have been made by the 
learned Judge in the form in which it was made. It may also be 
observed that this point has not been taken in the memorandum 
of appeal, neither was it taken in the pleadings nor urged before 
the learned Judge at the trial. 


As regards the first question indicated above, the appellants 
contend that in respect of premises No. 8, Damzen’s Lane, and 
111, Beliaghatta Main Road, the intention of the testator was that 
the said two properties should devolve upon the widow upon 
certain trusts which include the payment of expenses of the worship 
of *the family idols. Great stress has been laid by the appellants 
on the opening words inthe will and upon the following directions 
in the will :—‘And I‘further declare and give and bequeath the 
room łn the family dwelling house No, 8, Damzen’s Lane adjoin- 
ing to the room of the family idols to my grandson, Abinash Chun- 
der Pal, the, son of my deceased daughter Sreemutty Harimoni Dassi, 
to be used, enjoyed and occupied by him during his life-time 
without disturbance and full -right of egress and ingress for himself 
andshis fatnily without any molestation by any person or persons 
dwelling in the said dwelling-house and I also hereby declare and 
give and bequeath to my wife Sreemutty Badam Moni Dassi the 
said dwelling-house No. 8, Damzen’s Lane save and except the 
portion given and bequeathed to my grandson the said Abinash 
Chunder Pal as hereinbefore mentioned and my garden land situate 
on No. 111, Belliaghatta Main’ Road and premises No. 6, Damzen’s 
Lane for her absolute use and benefit during the term of her natural 


' life with power „to “collect and realize the rents profits of the said 


premises, for her support without any Claim, demand or control of 
my “sons, Lalit* Mohan Seal, Akshoy Chunder Seal and Dulal 
Chunder Seal and‘ to`pdy the expenses of the worship ‘of the’ said 
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Family Idols as provided in the Debutter Trust Deed.” It is 
argued that it was the clear intention of the testator that the widow 
was to enjoy the properties during her life-time and that she was 
alsb to pay the expenses of the worship of the family idols as 
provided in the Debutter Trust Deed by which the testator 
referred to the deed of declaration * of trust of the 22nd 
‘February, 1897. 


The testator who was a cashier in a solicitor’s -office left a will, 
the terms of which were in many ways contradictory and it is not 
easy to construe a will of this description. He had in my opinion 
already by the deed of the 22nd February, 1897, dedicated by way 
of an absolute trust for religious purposes premises No. 6, Damzen's 
Lane. The reference to the said premises in the will of the testator 
can only be explained on the theory that the testator was re-itera- 
ting in the will itself what he had already said in the deed of the 
22nd February, 1897. Reading the will as a whole and not over- 
looking the opening words thereof the learned Judge’s finding that 
the two premises in question, namely, 8, Damzen’s Lane and 
111, Beliaghatta Main Road, passed under the will to the widow 
and the heirs of the testator free from any charge thereon for the 
expenses of the worship’ of the family idols is in my opinion clearly 
right. The matter, however, can be looked at from another point 
of view. Assuming that there was a charge on the said two premises 
for the expenses of the worship of the idols, such charge, bearing 
strictly in mind the words used by the testator could in my opi- 
nion, operate only during the life-time of the widow. There are 
no words in the will itself taking away the properties from the 
heirs of the testator, nor are there any words indicative of the 
testator’s intention, if there was ‘any, that even after the widow’s 
death the expenses of the worship of the idols should be defrayed 
out of the rents, issues and profits of the said two properties. 
Therefore, as 1 read the will, I am unable to deduce from the 
words used by the testator that he intended to make these two 
properties debutter in the sense that the income thereof should be 
laid under contribution for the expenses of the worship of the 
idols. This disposes of the first point raised by the appellants. 

As regards the second point, I am of opinion that the learned 
Judge was rightin the view he took that while it was open to 
Gopal Chandra Seal, who was a shebatt but not the founder of 
certain ancestral idols, to endow property for the use and benefit 
of the said idois, he could not in any way alter the line of shebaits 
as laid down by the founder of the idols, nor, affect in any way the 
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dispositions created by the original founder. The conflict of 
‘pinion | „noticed i in the judgment of my learned brother, Mr. Justice 
Page, isin my opinion an apparent one. Itis undoubtedly open 


‘to persons interested in the maintenance and worship of family idols 
to create additional endowments for the benefit of such idols. It 
is also undoubtedly opep to such donors to lay down rules for the 
‘Management of the subsequently endowed properties and to nomi-, 


nate the persons :who should be the managers thereof. , But such 
‘managers, although they may be described by the donor as shebaits, 
‘do not become shebaits of the family idols in the sense in which 


‘the shebaits nominated by the original founder are nor do they 


become entitled to interfere in the management of the originally 


‘endowed properties. It is unnecessary to go through the cases on 
“this point. “Each case must depend upon its own facts, and as I 
“read them, they can be reconciled if one keeps in mind ‘the 


distinction referred to above. In my opinion there is no substance 
Whatever in the second point urged by the appellants and this 
ale must be negatived. 
` The result therefore is that in my opinion this appeal should 
‘stand dismissed with costs. 
l Rankin, C. Jit agree. 
Ur. P. C. Ghose: Attorney for the Defendatns Nos. 1 & 2 
Appellants., f 
° Messrs, Dutt and Sen: Attorneys for the Plaintiff Respondent., 
'. Mr. A. D. Banerjee: Attorney for the Defendants Nos. 3, 4, 5. 
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damisibity& in ebitinsex Riidened Act (I of 1873), Secs. 9 5a(3)—Recitals 
of boundaries of other lands in documents between third parties: 

j ‘Section 9 of the Evidence Act deals with relevancy of facts which are intro- 
ductory of fact in issue or explanatory thereof and necessarily ‘stich Facts “must be 
connected with ‘facts in issue. A statement made ina document regarding the 
boundaries of land sold is not relevant under section ọ against third party: 

i! Section 42(3) of the Evidence Act does not make a statement’ ina document 
between third parties: admissible against a party i in suit: ‘Shrinivas v. Meher- 
bai (1). i 

-~ Recitals of boundaries of other lands in documents between third parties are 
not admissible in evidence either as regards the description of the boundary or as 
to the nature of the land: Soroj v. Umed (2) and Pramatha v. Krishna (3) 
followed. Ahdurtah y v. Kunj Behary (4)and Imrit v. Sirdhari (5) dissented 
from. ae i i 
l Appeal by the Defendant. 

- Suit for declaration. | ives, we te SS 
`- The’ material facts. appear from the judgment of Subrewstdy, i 
Babu Gopendra Nath Das for the Appellant. ` i 


Mr. Sarat Chandra Bose and Babu Santosh Kumar Pai for the 
Respondents. . 


The judgments of the Court were as follows :— 


= Suħrawardy, J :—In the ‘suit from which this appeal arises 
the plaintiffs sought to ‘establish their title to the ‘eastern half of 
the’. Cadastral Survey Dag No. 4%. Their-case is that the, defendant 
and one Padma Lochan Das’ were brothers, that on pan ae 
ae 

a *Appeal from Appellate Decree No. 2543 of 1923, against the decree of Babu 
Nani Gopal Mukerji, Subordinate Judge, :st Court of Midnapur, dated the 27th 
July, 1923, affirming that of Babu Jogendra Kumar Dey, Munsiff, 1st Court, of 
pact? dated the 24th January, 1923. 


` (1) (1916) I. L. R. 41 Bom. 300 ° ; 
-- (2) (1921).35 C: L. J J. 193 25 C. W. N. 1022, (3) (1924) 28 C. W. N. 1092. 
(4) Gors) 14.C. L. J. 467 ; 16 C. W.N. 25a.: set ; 


. (5) (agt1) 15 C L. J. 7 ; 17 C. WAN, 108., 
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land in‘suit was allotted to Padma Lochan who mortgaged it to 
plaintiff's father and being unable to redeem finally sold it to him. 
The défendant on the other hand contends that the land in suit 
was allofted to him on partition. The record-of-rights is in favour? 
of the defendant. The onus that lies upon the plaintiff becomes 
heavier on account of this entry in the record. Both the Courts 
have passed a decree in favour of the plaintiffs. The lower 
appellate Court was not satisfied on the evidence on either side 
that there was any partition. It thereupon proceeded to, decide 
the question by subsequent possession of the land in suit. In 
considering the evidence it relied mainly upon certain documents 
between strangers to the suit viz, Exhibits 5 to 8 in which one of the 
boundaries of the lands dealt with thereby is described as the 
land in suit of which the plaintiff's father is stated to be the owner. 
In this connection the finding of the learned Subordinate Judge is 
thus recorded : “Considered along with these deeds the oral evi- 
dence adduced by the plaintiff is worthy of credit in spite of certain 
contradictions. I find that the evidence oral and documentary 
produced by the plaintiff fully rebuts the presumption arising from 
the entry in the settlement record.” It is therefore necessary to 
examine the question relating to the admissibility of those docu- 
ments. The learned Subordinate Judge is of the opinion that the 
documents are admissible under section 32 cl. (3) of the Evidence 
Act. Exhibits 5, 6 and 8 are kobalas and Exhibit 7 is a mortgage- 
dégd. According to the view that has been taken of this question 
which has frequently come up for decision before this Court there 
is hardly any roonr for further argument. But the learned 
advocate appearing for the defendant has tried to present another 
aspect of the question before us. His submission is to the 
effect that a deed of sale is astatement made by the seller against 
his intérest as he parted with his interest inthe land sold. It 
is therefore admissible under section 32 clause (3) ; and the docu- 
ment having thus come in, any statement made therein in des- 
cribing the boundaries of the land sold comes in as evidence what- 
ever may be its evidentiary value. This argument is fallacious and 
cannot be accepted for any statement made against the interest of. 
the person making it is not as such admissible as against the 
rest of the world. Such a statement is admissible in connection 
with a relevant fact under the Evidence Act. Itis said that such 
statement is relevant in thjs case under section 9 of the Evidence 
Act. That section apparently has no bearing upon the present ques- 
tion. It deals with relevancy of facts which are introductory of 
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fact in issues or explanatory thereof and necessarily such facts 
must be connected with facts in issue. There was undoubtedly at 
ne time some divergence of opinion upon this matter. So long 
ago as 1880 it.was held by Garth C. J., in Brojeshware Peskakar v. 
Budhanuddi (1) that “recital ina deed or other instrument is no 
doubt in some cases conclusive and in all cases evidence as against 
the parties who make it ; and it is of more or less weight or more 
or less conclusive, against them according to circumstances. It is 
astatergent deliberately made by those parties, which, like any 
other statement, is always evidence against the persons who make 
it. Butit is no more evidence as against third persons, than any 
other statement would be”. Thelearned Chief Justice referred in 
the course of his judgment to the case of Radhanath Banerjee 
v. Jodoo Nath Singh (2) and observed that if a recital in a deed was 
admissible in evidence as against third parties who were in no way 
privy to the deed, the propriety of the decision seemed to be 
extremely doubtful. In Dwarka Nath Bakshi vy. Mukundu Lal 
Chowdhury (3) such statements were held admissible against third 
parties under section 11(b) and 13 Evidence Act. In bdul Ali 
v. Syed Rejan Ali (4) the view taken in the above case was dis- 
approved. The view taken in Dwarka Nath Bakshi’s case (3) was 
adopted by Mookerjee, J. in the case of Biskeswar Dayal v. 
Harbans Sahay (5). In the later case of Abdullah v. Kunj Behary 
Lal (6) the same learned Judge resiled from the position taken in 
the earlier case and held that such statements though not admissible 
under section rr or section 13 of the Evidence Act was admissible 
under section 32 clause (3). The same view was taken by that 
learned Judge in Jmrit Chamar v. Sirdhari Pandey (7). 4% had 
occasion in certain recent cases to dissent from this view and to 
hold that section 32 clause (3) does not make the statement ina 
document between third parties admissible against a party in suit : 
Soroj Kumar Acharji Chowdhuri v. Umed Ali Howldar (8), Chooni 
Lal Khemani v. Nilmadhab Barik (9) and Radha Krishna Marwari 
v. Sarbeswar Nag (10). Soroj Kumars case (8) has been recently 
considered and followed in the case of Pramatha Nath Chowdhury 
v. Krishna Chandra Bhattacharjee (11). Greaves and Chakravarty JJ. 


(1) (1880) I. L. R. 6 Cale. 268. (2) (1867) 7 W. R. 441. 

(3) (1906) 5 C. L. J. 55. (4) (1913) 19 C. W. N. 468. 

(5) (1907)6 C. L J. 659. (6) (1911) 14 C. L. J. 467 ; 16 C. W. N. 252. 
(7) (1911) 15 C. L. J. 75317 C. W. N. 108. a 

(8) (1921) 35 C. L. J. 19 3 25 C. W. N. 1022. (9) (1924) 41 C.-L. J. 374. 
(10) (1924—5) 29 C. W. N. 469. x (31), (1924) 28C. W. N. 1092. 
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CIVIL | held on an examination of the authorities on this point that recitals 
1926: of boundaries.of other lands in documents. between third parties are 

Novel se e . . . . . . 
BrajeeMokian Das not’ admissible in evidence either as regards the description of the 
Adhikary boundary or as to the nature of the land. Itis not therefore neces- 


Gaya Prasad Katan, SATY to examine minutely the position taken by Mookerjee, J., in-the 
=< case of Abdulla v. Kunj Behary Lal (1) and other cases.. Section 

32 (3) of the Evidence Act makes the statement made by a person 

against his pecuniary or proprietary interest admissible in evidence. 

It is argued that the recital of the boundaries put a limjt.to the 

extent of the interest of the’ person making it and therefore it is 

a statement against the pecuniary interest of that person. As has 

been observed.in the case of Pramatha Nath Chowdhury v, Krishna 
Chandra Bhattacharjee (2) such a. statement might have been made 

with an ulterior object in view. In fact it might have been 
‘made not in-order to restrict or limit the right of the maker but to 
exterid or enlarge it. It seems to me that it must be a great strain- 

ing of the language of the law to hold such a statement as a state- 

‘ment’ against the pecuniary or proprietary interest of the person 
“making it. The view that such a statement made by a person cannot 
be made admissible in evidence against a‘stranger is supported by 

the principle of the -decision of their Lordships ‘of the -Judicial 

-Committee i in Shrinivasdus Bavri v. Meherbai and others (3). 1 
am 1 accordingly of opinion that the documents Exhibits 5 to 8 are 

‘not admissible in evidence and should havé'been excluded: from 
cbnsideration in deciding- the issue on the plaintiffs title. As 
‘there is other evidence also on the record which requirés considera- 
tion by a Court of fact, this’ case must be remanded to the lower 
.  äppellate Court for a rehearing of the appeal after excluding the 
“documents Exhibits 5 to 8 from its consideration. - Costs will abide 

` the result. 


Suhrawardy, F. 


‘ it Graham, J: The only. point argued in this, appeal is ‘that 
“certain, documents (Exhibits 5 to 8)three kobalas and a usu- 
frictuaty mortgage-deed—were wrongly relied upon as evidence 
‘in the Courts below. ‘The documents in question contain "the state- 
ments of third parties ‘as, to boundaries of other” lands and have 
“been relied upon by the Courts below as corroborations, The 
learned Subordinate Judge - has held that‘the documents are good 
evidence, ‘under (Section 3% (3) of the Evidence, ‘Act: In my 


6) t911) 14 C. L. J. 467 p16 Ce w. Neas? `e iS 
' fa) {1924} 28 C.W. N. 1093, a ` . a ue 
*(3) (1916) 1. Lo R. 41 Bom. 300. sv ee Se 


hd e 


Vou, XLV.) HIGH COURT. . 


opinion, hè has erred in so, holding. The question- - whether reci- 
tals of boundaries of other, lands in documents between third 
parties are admissible in evidence òr not has been considered in 
numerous cases, and there has been some divergence of.opinion 
upon the subject. The recent decisions in fhis Court have however 
been against treating such recitals as evidence, and I think that we 
should follow those decisions. In, my judgment’ the law on the 
point was correctly laid down in the case of Soroj Kumar Acharji 
Chowdluri v. Umed Ali Howladar (1). which was “followed in 
Pramatha Nath Chowdhury v. Krishna Chandra Bhattacharjee (2), 
Greaves J. in the. latter case, quoted , with, -approval the judg- 
ment of Chief Justice. Sir Richard Garth in Brajeskware Peska- 
kar v. Budhanuddi (3) to the following effect: “ A recital in a deed 
or other instrument is no doubt in some cases conclusive and in 
all cases evidence as against the parties who make it. But it is 
no more evidence as against third persons than any other state- 
ment would be.” It appears to me that this correctly lays down the 
law on the point. In the result therefore the.. appeal mnst be 
allowed, the decree of the lower appellate Court set aside and the 
case sent back to that Court for a rehearing of the. appeal after 
excluding Exhibits 5 to 8 from consideration. 


A. T. M. Appeal allowed : Case remanded. 
(1) (1921) 35 C. L. J. 19 325 C. .WS N. 1022. 


{2} (1924) 28 C. W. N. 1092. 
« (3) (1880) I. L. R. 6 Calc. 268. 
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Before Mr. Justice B. B, Ghose and Mr. Justice,Panton. `- 
DASARATHY CHAKRAVARTY 


Ve 
MAHARAJA KHAUNISH CHANDRA RAY* >; 


Appeal—Order refusing to set aside order of dismissal for default of application 
to set aside execution sale—Civil Procedure Code (Act V of 1998); 0.9 R. 9, 
if applicable to execution proceeding. 


Order 9 Rule 9 of the Code of Civil Procedure is inapplicable to an seh ptieatinn 
made for setting aside a sale in execution of a decree made under order 21 rule’ go 
of the Code : Thakur Pershad v. Fakirulla (1) and Hariv. Manmatha (a). 


`~ No appeal lies against an order ‘refusing to set aside an order ‘of dismissal for 
default of an application to set aside execution sale. 

Appeal by the Applicant. 

Application to set aside an execution sale, 

The material facts appear from the judgment. 


Babus Rupendra Kumar Mitter and Dharmadas Sett for the 
Appellant. 


Mr. D. N. Bagchi and Babu Mohini Mohan Bhattacharjee for 
the Respondent. 


The judgment of the Court was as follows :° 


This appeal raises the question whether order IX, rule 9 
ofe the Code of Civil Procedure is applicable to an application 
made for setting asidea sale in execution of a decree under 
order XXI, rule 90 df the Code of Civil Procedure. The question 
arises »in this way :—The appellant before us presented an appli- 
cation for setting aside a sale under order XXI rule go, On the 
date fixed for the hearing of the case the applicant was not ready 
with his evidence and he asked for time. Time was granted on one 
occasion but on the next oceasion he was still not ready with his 
evidence, ¢ Further time was asked for and the learned Subordinate 
Judge refused to grant time and thereupon the pleader for the 
applicant stated that he had no evidence and no further instruction, 
Upon that the application for setting aside the sale was rejected 
for default of the applicant. This order of dismissal was passed 


®Appeal from Original Order No. 349 of 1924, against the order of Moulvi 
Osman Ali, Subordinate Judge of Nadia, dated the aoth September, 1924. 

(1) (1894) L. R. av. A. 44; L L. R. 17 All. 106. 

(2) (1983) L L. Re 41 Calc. p., 
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on the 23rd of, August 1924. On the zoth of September, 1924 one 
of the judgment-debtors put in an application purporting to have 
béen made under order IX, rule 9 of the Code of Civil Procedure 


for restoration of the application for setting aside the sale, The- 


leatned Subordinate Judge rejected the application on the ground 
that that rule did not apply to such an application. The judgment- 
debtor appeals to this Court anda preliminary objection has been 
taken to the competency of the appeal on the ground that there’ 
was no appeal under the Code against an order made by the Subor- 
dinate Judge. In answer to that objection the learned vakil for the 
appellant relies on order XLIII rule r clauses (c) and (j) of the 
Code of Civil Procedure. Clause (c) only refers to an order reject- 
ing an application for setting aside the dismissal ‘of a suit. That 
clause therefore does not apply in terms. It is contended that the 
order falls under clause (j), and reliance has also been placed on 
the case of Kal Kanta Chuckerbutty v. Shyam Lal Das Basu (1), 
in support of an appeal. This appealis not against the order of 
dismissal for default which might fall within clause (j) of that rule. 
But this appeal is against the order refusing to set aside the dismis- 
sal for default. It is contended on behalf of the respondent that 
on the authority of the case of Jung Bakadur v. Mahadeo Prosad 
(2), which was decided under the old Code, no appeal lies against 
such an order. We think that the contention of the respondent 
should be accepted that there is no appeal against an order refus- 
ing to’set aside an order of dismissal for default of an applicatiqn 
such as this. Then with regard to the main question whether 
order IX, rule 9, applies to such acase as this, we are asked to 
Set aside the order in the exercise of our revisional jurisdiction. 
We are of opinion that the case of Thakur Pershad v Sheikh Fakir- 
ulla (3) is really decisive of the question. “There their Lordships 
in dealing with the contention that by virtue of section 647 of the 
Code of 1882, section 373 of the Code applied to execution pro- 
ceedings observed as follows :—The suggestion is that it js applied 
by force of section 647. But the whole of Chapter XIX of the 
Code, consisting of 121 sections, is devoted to the procedure in 
executions, and it would be surprising if the framers of the Code 
had intended to apply another procedure, mostly unsuitable, by 
saying in general terms that the procedure for suits should be 
followed as far as applicable. Their Lordships think that the 
proceedings spoken of jn section 647 inclyde original matters in the 
(3) (1916) 25 C. L. Je 163. (2) (4903) I- L. R.°31 Cale. 207. 
(3) (1894) L. R. 22 I. A. 443 I. L. R. 17 All. 106. 


Civit, 


1926. 
Ashes 
Dasarathy-Chakra- 
vart 


v. 
Maharaja: Khaunish 
Chandra ‘Ray. 


62 


Dasarathy, Chakra 
trant y 


‚Mahara, jja ‘Khaunish 
Chandra ra Ray. 


THE CALCUTTA.LAW. JOURNAL. [Von: XLV, 


nature-of suits suchas proceedings in probates, guardjanships, - and, 
so forth, and do not include executions.” Their Lordships- approved, 
of the case of Bunko Behary. -Gangopadhya vo Nil Madkub Chutto- 
padhya (x); where the matter is stated in equally clear terms. The 
section of the present Code corresponding to the old section 647, 
is-141, -which runs thus :—“The -procedure provided in this Code. 
in regard to suits shall be followed as far as it can be made.appli- 
cable, inall proceedings in any Court of Civil Jurisdiction.” . This. 
section,.. it. may very .well.be assumed; was enacted in these. terms. 
to-give proper effect to the decision of their Lordships i in “the case 
of Thakur Pershad (2). If it was intended that proceedings relating, 
to.saits should be applicable. to proceedings under order XXI, of. 
the Code-or - similar proceedings it might have been stated that the 
procedure with regard ta suits would be applicable, to. other praceed-, 
ings under.the Code. It seems therefore that the clear. intention of 
the, section “is that - the, precedure. relating >to «suits: would , not 
apply: to. proceedings ..relating -to execution, the. procedure. with 
regard to-which is laid down in order XXI- of the Code 
itself:, In the case of Hari Charan Ghose y. Manmatha Nath Sen 
(3) Sir Lawrence Jenkins, Chief Justice held that order IX, rule 13. 
‘of the Code of -Civil Procedure. ,1908,was not applicable- to a pro- 
ceeding under rules 100 and ror of order XXI‘of.the Code and, in 
delivering the . judgment of.the . Court he referred -to the case-of 
Thakur Pershad (2),- as laying down the.rule that the -procedure 
referred to does not apply to execution proceedings. The argument: 
urged on behalf of the appellant by - -Babu Rupendra Kumar Mitra 
is that the Privy Council decision should be confined to an.applica- 
tion-for. execution -but-the case of Hart Charan Ghose (3) is'a clear 
answer to’ this contention. ` It is urged on behalf of the ` appellant 
that there are conflicting cases on the point. and : the: matter should. 
bé'referréd.to a Full Bench for decision., But as we understand the 
decision of the Privy Council “the matter seems-..to be clearly laid: 

down and we do not think- "that any- reference .to.a. Full Bench is 

called for:’ The appeal therefore is dismissed with costs. We assess 
the ‘hearing { fee at three gold mohurs. wo . 7 


A, T. m i ; ne 38 i Abia dismissed: 


a E LL. R. 18 Calc. P w (1894) L. R. 2al. A. Aki 
+ 73) (1g13)-1. L. R, 41 Calc. 1. ; 
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Before, Sis William Ewart Greaves, Knight, Judge and Mr. 
Justice M. N. Mukerji. 


RAJA SHYAM LAL SINGH 
A v. 
RAJ KUMAR THAKUR MADHU SUDAN SINGH AND OTHERS* 


‘Appeal—Civil Procedure Code (Act V of 1968), O. 43 R. ts), O. 40 R. 1 Sub- 
Ru) G.(@)— Order appointing receiver subject to giving security. 


The Court though doubtful held on the authority of Srinivas v. Kesho Prosad 
(1) that no appeal lay against an order appointing a person receiver subject to his 
giving security as being nota complete order so long as the security was- not 
given. d 


Srinivas v. Kesho Prosad (1) criticised. 


Appeal by-the Defendant. 
Application for appointment of a receiver. 
The material facts appear from the judgment. 


.- Mr, H. D. Bose, Dr. Dwarka Nath Mitter, Mr. Bagram, Babus 
| Bibhuti Bhusan Lahiri and Narendra Nath Mitra for the 
„Appellant. 


Babus Trailokya Nath Ghose, Asita Ranjan Ghose, Prasanta 
-Bhusan Gupta and Manmatha Nath Roy (Jr) for the 
Respondents. 


The judgments of the Court were as follows :— 


Mukerji, J :—This appeal is directed against an order passed 
by the Subordinate Judge of Asansol on the rsth June 1925. 
The order purports to grant the plaintiff’s application for the appoint- 
ment of a receiver and states that the plaintiff is appointed receiv- 
er of the disputed property during the pendency of the suit or 
until further orders but states as a condition that he would have to 
give security to the extent of Rs. 10,000 to the satisfaction of the 
“Court within three weeks from the date of the order. It goes 
‘on to state that when appointed the receiver will have to manage 
` the properties under the directien of the Court and on certain 
‘terms. The defendant No. 1 has appealed to this Court. , 
' A preliminary objection has been urged on behalf of the plain- 
' tiff respondent as regards the competency of the appeal. It has 


*Appeal from Order No. 306 of 1925, against the order of Babu J. K. Mukher« 
+ ji, Subordinate Judge of Burdwan at Asansol@, dated the 15th June, 1925. 
(1) (191:1) 14 C. L. J. 489. 
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been urged that the appointment of the plaintiff as receiver was 
conditional on his furnishing security. and that inasmuch as the 
security called for has not yet been furnished there was no com, 
plete order appointing the receiver within the meaning of order 
40 rule (1) sub-rule (x) clause (a) of the Code of Civil Procedure 
and that, therefore, the order to which I have referred is not an 
appellate one. In support of this preliminary objection reliance 
has been placed upon a number of decisions to which I shall 
presently refer, specially as there are certain decisions of this Court 
which I feel constrained to follow and as to the correctness of 
which I entertain considerable doubt. 

It is necessary to state just a few further facts. The order to 
which I have referred was passed as I have ‘stated, on the rsth June 
1925. Onthe 7th July r925 the learned Subordinate Judge 
recorded an order to the effect that on the day before the plaintiff 
had applied for taking landed properties as security or in the alter- 
native for granting himi 15 days time to furnish cash security and 
that on the day on which the said order was passed the plaintiff 
had offered certain landed properties as security. By this order 
the learned Subordinate Judge adjourned the matter to the 17th 
July 1925 for hearing. Thereafter on the gth July 1925 defend- 
ant No. r, who is the appellant before us, appears to have filed a 
petition for the stay of the appointment of the plaintiff as receiv- 
er and afterwards on the application of both parties the case was 
adjourned sine die and no further order appears to have been passed 
in connection with the appointment of the receiver. 

The respondent felies upon certain decisions, the first one of 
which’ is the decision of this Court, in the case of Upendra Nath 
Nag Chowdhry v. Bhupendra Nath Nag Chowdhry (1). That 
was a case in which the order had been passed by the, Court below 
in these terms : “ I think the whole of the property in suit will be 
better managed and the interest of all the parties will be better 
served ifthe property in suit be placed in the hands of a compe- 


_tent receiver.” It was against this order that an appeal was preferr- 


ed to this Courtand a preliminary objection as to the compe- 
tency of this appeal was upheld, the learned Judges observing in 
their judgment that no final order had been passed appointing a 
receiver in the casee The learned Judges went on to observe in 
their judgment that subsequent to the passing of the order from 


_which an appeal had been preferred the office of the receiver was 


offered to one Rash BeharyeMondol who declined to accept the 
(1) (19 10) 13 £ L. J. 157. 
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office, and thereafter tbe appointment of Rash Behary was cancell- 
ed and after thåt one Nakuleswar Bose was appointed receiver. 
The learned Judges held that the order that was appealable was the 
Arder by which Nakuleswar was appointed receiver but that no 
appeal had been preferred from that order. The case is clearly 
distinguishable from the present one inasmuch as the order that 
had been appealed against in that case was simply one in which the 
learned Judge of the Court below had merely made certain observa- 
tions as to the propriety of a competent receiver being appointed 
and did fot in fact appoint any receiver thereby. The next case 
relied on is that of the Bombay High Court in Warbadaskankar v. 
Kevaldas Raghunathdas (1), The order against which an appeal 
was preferred in that case ran in these words: “ I hold that a 
proper person should be appointed receiver. The parties will be 
further heard on the point as to who should be appointed receiver.” 
It is quite clear that by this order no appointment of a receiver 
had actually been made and the learned Judges of the Bombay 
High Court were of opinion that no appeal lay from that order. 
A decision of the Allahabad High Court has also been placed before 
us. That is the decision in the case of Ramji v. Koman Das (2). 
That was a case whcre an appeal was preferred from an order 
which stated that the Court allowed an application for the appoint- 
ment of a receiver provisionally and by which the Court called 
upon allthe parties to put in application showing their claims 
regarding the person or the power of the receiver and as to other 
matters. That again was not an order which can be treated ‘as 
an order appointing a receiver which comes within the purview 
of clause (a) sub-rule (1) rule (x) of order 4o and it was held that 
no appeal lay from that order. These cases are authorities for the 
view that until a particular person had been appointed as receiver 
there is no effective order appointing a receiver, and the mere 
expression of an opinion as to the propriety of an appointment 
of Some person at a future date is “not an order appointing a 
receiver within the meaning of order 40 rule (x) sub-rule” (z) clause 
(a); or, to-put in another way that ‘the law gives a right of 
appeal only against an order appointing a receiver and not against 
an expression of the Court below of its intention to appoint.’ This 
however is not the question for our consideration in the present case, 
for a particular person namely the plaintiff, has been appointed by 
the learned Judge in the present case. It may be observed that this 
view has been consistently maintained in’ the mage recent decisions 


(1) (1915) 17 Bom. L. R. 510. ° (2) (1914) 13 A. Le J. 79 
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of this Court and in the Allahabad High Court. [Vide Mahammad" 


Askari v. Nisar Husain‘(1)]. There is, asifar as I am aware, no 
decision of the Bombay High Court to the contrary. The Madras 


High Court has adopted the contrary view in a Full Bench decision > 


by a majority in Palaniappa Chetty v. Palaniappa Chetty (2) and | 
the Patna High Court has adopted that view in the case of Gobinda” 


Ram v. Ganesh Ram (3) and this contrary view seems to have been 


adopted by the Lahore High Court as well. 


The next decision to which our attention has been drawn is the 
case of Srinivas Prosad Singh v. Kesko Prosad Singh (4). In this 
case a gentleman Mr. S. P. Sen Gupta was appointed receiver to 
take possession of certain jewelleries etc. and the order was that he 
was to furnish security for a certain amount. The Court after passing 
the said order passed another order directing the case to be put up 
for further orders on a subsequent date. This Court in dealing with 
the question as to whether an appeal lay from the order appointing 
a receiver with a direction to furnish’ security held that if the 
appointment is conditional on the furnishing of security, the giving 


of security is a condition precedent and that there is no effective ` 
appointment till the security has been given. The learned Judges 


were of opinion that so long as the security demanded was not 
furnished there was no appointment of the receiver within the 
meaning of rule (r) of order 40 and that it was only then the 


appointment became an operative one by reason of the security: ’ 


demanded from the receiver being furnished that an appeal would 


lie from the order which finally approved of his appointment. ' 
This decision appears to have been followed in a later decision of: ° 
this Court, namely, in appeal from Original Order No. 327 of 1921° 


decided on the 2nd April 1924. Apart from authorities it seems to ° 
me plain upon the reading of the provisions of order 40 rule r (1) © 
(a) and rule’3 (a) of the Code that there are three stages in the - 
matter of the appointment of a receiver. The first is the stage at ~ 


which the Court pronounces its Opinion as to the propriety of mak. 


`x 


ing the appointment of a receiver; the second is the stage at - 
which the appointment is made; and the third is the final stage - 
when the security, if any, ordered by the Court being furnished. - 
the person or persons appointed are put in possession of the pro: - 
perty asa receiver or receivers. Speaking for myself I am ‘not ~ 
prepared to hold that after an order has been made appointing a ` 


(1) (1919) L Le Re 43 All, 2276 | (2) (1916) L. L. R. 40 Mad, 18. 
(3) (192) Pat 250. (4) (1911) 14 C. L. J. 489» 
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particular person as ‘receiver subject to his giving: security, and 
during the time that the security is not furnished the order made 
by the Court, though ‘it rémains in abeyance in the sense that-the 
receiver is not clothed with his powers and duties as such, is any 
the less a judicial order open to appeal. With the greatest respect to 
the learned Judges who decided the case of Srinivas Prosad Singh 
v. Kesko Prosad Singh (1) Iam not prepared to assent to the view 
that in the case of an appeal from an order of this nature, ‘no appeal 
would lie till an appointment has been made, which, but for the 


appeal is “bound to be: operative? I do not see that the Code in + 


providing for a right of appeal, contemplates any distinction of this 
character. The view I take receives support from a consideration 
of Form 6 of App. E. to the Code which, to my mind, ‘shows that 
the judicial part of the order is over when such an order is passed 


and.a right accrues to the person with the passing of the order. 


which is embodied in the writ issued to him in that form. The 


authority of the decision in the case of Srinivas Prosad Singh v.. 


Kesha Prosad Singh (1) in so far as this particular matter is concern- 
ed does not appear to have been followed in any of the other 
High Courts, and the learned Judge who was in the minority in the 
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case of Palaniappa Chetty v. Palaniappa Chetty (2) and: who - 


approved of this decision in other respects against the view of the 
majority, was also of opinion that the case had gone too far on this 
question as to the tentative character of. an order of this nature. 

The two cases of this Court, namely Srinivas Prosad Singh v, 
Kesho Prosad Singh (1) and the unreported decision of this Court to 
which I have referred, however, are notin any ‘way distinguishable 
from the present case ; and although personally I am not in agree- 
ment with -the views taken in those cases I am not at present of 
opinion that it is necessary that there should be a reference to a Full 
Bench. I must therefore follow the decisions aforesaid and hold 
that in the present case no appeal lies from the order passed by the 
Subordinate Judge-on the rsth June 1925. 

The appeal must be held to be premature and must accordingly, 
be dismissed with costs.» The hearing fee is assessed. at two gold 
mohurs. ‘ 


Greaves;.J :—I agree 


ATM . Appeal dismissed. . 


(1) (1911) 14 C. L, J. 489. (2) (1916) & L. R. 40 Mad. 18. 
Seem E" Pa bea - > -. ` 
oe ce 
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CIVIL REVISION. 
Before Mr. Justice B. B. Ghose and Mr. Justice Cammiade, 


SRIMATI MABIA KHATUN 
v. 


SHEIKH SATKARI AND OTHERS.* 


Application to sue in forma pauperis—Suing in a representative character=' 
Civil Procedure Code (Act V of 1908), O. 33 R. 1 Explanation—‘Is not 
possessed of’—Prompt domer debt—Ornament. 


When a plaintiff sues in a representative character, such as a mutwalli, 
trustee or ashebait, unless it is shown that-the plaintiff has in his possession 
property belonging to the wakf estate or trust or the idol for whom he sues, 
sufficient to enable him to pay the requisite court-fee prescribed by-law, he 
may be allowed to sue asa pauper even if it is shown that he has sufficient 
personal property of his own, 


Ornaments which a woman ordinarily wears are of the same class of personal 
property as her wearing apparel. Something beyond and more valuable than 
what a woman of her class ordinarily uses, can be taken as means enabling 
her to pay the prescribed fee. 


The words “is not possessed of’ in explanation to rule 1 of order 33 of the 
Code of Civil Procedure, mean that the applicant has not actual control 
over it. Hence an applicant to sue as a pauper cannot correctly be said to be 
possessed of sufficient means within the meaning of O. 33. r. 1 Civil Procedure 
Code simply because a prompt dower is due from her husband but not realised. 

Application for Revision under section 115 of the Code of Civil 
Procedure by the Plaintiff. 

Suit with regard to certain wakf property by the plaintiff as 
mutwalli. 


The material facts appear from the judgment. 


Mr. Sarat Chandra Bose and Babu Narendra Krishna Bose 
for the Petitioner. 

Babu Biraj Mohan Mojumdar for the Deputy Registrar Oppo- 
site Party. : 

Dr. Sarat Chandra Basak and Pramatha Nath Bandopadhyaya 
for the Other defendants Opposite Party. 

The judgment of the Court was as follows : 


-+ . 
*Civil Revision No. 544 Of 1926,gagainst the order of Babu S. C., ee Sub- 
ordinate Judge of Burdwan, dated the 26th April, 1926. , 


e e 
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This Rule arises out of an order of the Subordinate Judge of 
Burdwan refusing the application of the petitioner to sue as a pauper 
under order 33 Civil Procedure Code. The petitioner proposed 
to sue the opposite party as mutwalli with regard to certain wakf 
property. The learned Subordinate Judge presumably after taking 
the preliminary steps laid down in rules 3, 4 and 5 did not reject 
the application. He issued notices to the opposite party and the 
Government pleader and received evidence as to the proof of the 
` pauperism of the applicant. The Government pleader did not 
raise any objection as to the pauperism of the applicant. But 
the application was opposed by the opposite party. The value of 
the property sued for is over Rs. 9000 and the ad valorem court-fee 
payable on the plaint is said by the Subordinate Judge to amount 
to Rs. 735. The learned Subordinate Judge has held that the appli- 
cant has no property in her possession as mutwalli, but he considers 
that she has personal property out of which she could pay the 
court-fee payable on the plaint and that she should not be allowed 

to’sue as a pauper. 

With regard to the question as to whether she has got any perso- 
nal property the Subordinate Judge has held that she is entitled to 
prompt dower from her husband which she has not realized. He 

‘considers that her husband is a person capable of paying the dower 

debt as he has somé properties and is in receipt of an allowance 
‘of Rs, 41 per month from the Government for looking after preserv- 
ed monuments. The Subordinate Judge has not come to añy 
finding as to what the amount of the prompt dower is. The 
Subordinate Judge was however of opinion that the amount of the 
dower, whatever it may be, should be taken ‘into account as part of 
the means of plaintiff, 

The Subordinate Judge next observes that the ornaments belong- 
ing to the petitioner have been under-valued. During her exa- 
mination on commission at her husband’s house she was asked to 
show her ornaments but she would not produce them sdying that 
they were with her husband. Under the circumstances the Subordi- 
nate Judge held that the applicant had sufficient means to pay 
court-fees on the plaint. 

Taking the last point first it seems strange that without taking 
evidence as to the value of the ornaments of the applicant the 
Subordinate ‘Judge should think that the value of the ornaments 
would in any way enable her to pay the court-fge. She was not 
‘asked to produce the ornaments in % proper way and she cer- 
tainly could refuse to produce her ornaments at the time of 
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- her examination: Besides. if -the ornaments .were-such as are 


. ordinarily worn by women of her class, those ornaments could 
. not have been taken as means enabling her to pay the prescribed 
fee. Ornaments which a woman ordinarily wears are of the same 
class of personal property as her wearing apparel. Without any 
finding that the ornaments were some thing beyond and more 
valuable than what a woman of her class ordinarily uses the Subor- 
dinate Judge’s conclusion cannot be accepted as correct. l 

. Nor can we accept his conclusion as to the dower. ‘The expla- 
‚nation to rule 1, order 33 runs thus. “A person is a pauper when 


; he is ‘not possessed of sufficient means to enable him to pay, the 
. fee prescribed by. law for the plaint in such suit ...”. Cana debt 


which is due from a third person be said to be means. of which 


_ the applicant is possessed ? We do not think that it‘can be said to 
be so. The words ‘is not possessed of’ must mean that the appli- 


cant has not actual control over it. Whether the husband has 


. Sufficient.means to pay the debt is another question. But the 


plaintiff is not possessed of the dower. On this ground we hold 
that the Subordinate Judge's conclusion that the applicant was 
“possessed of sufficient means of her own so as to enable her to pay 
‘the prescribed fee is not correct. 

With regard to the first point we are of onnon that when a 
plaintiff sues in a representative character, esuch as a mutwalli 
trustee or a shebait, unless itis shown that the plaintiff has in his 
possession property belonging to the wakf estate or trust or the 
„idol for whom he sues, sufficient to enable him to pay the requisite 
“court-fee prescribed sby law he may be allowed to sue as a pauper 
“even, if it is shown that he has sufficient personal property of his own. 


`The capacity of a person suing in a representative character must 


be kept distinct from his personal capacity. Ifa person sues as 
“executor with regard to the estate of a deceased person without 
_having been in possession of any of the assets of the deceased he 
“cannot ‘bg said not to be a pauper even ‘if he has got sufficient 
` private means of his own, but is not possessed of anything apper- 
“taining to the estate. * 

- The decision of the Subordinate Judge on both the points can- 
not in our opinion be upheld. The Rule must therefore be. made 
‘absolute and the, petitioner should be allowed to sue as a pauper. 

" The petitioner is entitled to her, costs as against, the. opposite 
party. Hearing-fee three,gold mohurs. ` 
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ORIGINAL CIVIL. 


¢ Before Sir George Claus Rankin, Knight, Chief Justice, and 
Sir Charu Chunder Ghose, Knight, Judge. . 


SHAIKH HYAT MAHOMED 
J. 
SHAIKH MANNU AnD oruers*. 


Transfer—Application to Division Bench—Suit instituted in the Original 

Side—Civil Procedure Code (Act V of 190%), Secs. 2, 23—~‘District Court’ 

An application to the Division Bench of the High Court to transfer a suit filed 
in the Original Side to the Court at Arrah within the limits of the Province of 
Behar and Orissa, is incompetent. The allowing of such application will inter- 
fere with the settled practice and constitution of the Court. 

` The Original Side of the High Court is not subordinate to any other part of 
the same Court: Hafiz Aminuddin Ahmed v. G., L. Garth (1). 

Such application for transfer is not governed by section 23 of the Code of 
Civil Proceduré. ‘The Division Bench is not the proper forum to which such an 
application can be made. 

The words ‘District Court’ wherever they appear in the Code of Civil Pro- 
cedure do not mean and include a High Court in the exercise of its Original Civil 
Jurisdiction : Kedarnath v. Gonesh (2) criticised. 

Application by Defendants for transfer of suit under section 23 
of the Code of Civil Procedure. $ 


The material facts appear from the judgment., 
Mr. H. S. Sukrawardy for the Applicant. 
Mr. I. C. Seth forthe Opposite Party. 

The judgments of the Court were as follows : 


Rankin, C. J :—In this case a mortgage suit was tried and 
decreed ‘at Arrah. It would appear that ‘a preliminary decree was 
passed on the 24th of June 192% and the final decree on the 27th 
of January 1922. The sale was in April 1922 at which the 
mortgagees purchased the properties. It is true that a writ for deli- 
very of possession was issued in September 1922 by way of execu- 
tion on the Original Side of the High Court. 

The present application concerns a suit brought by the defen- 
dants to that mortgage suit on the zoth of April 1925. It appears 
that that suit was brought to set aside the® dectee of the Subordi- 

e 
' *in the Matter of an Application in Suit No. 3016 of 1925. 
(2) (1898) 3 C. W. N. on. (2) (1907) 12 C. W. N. 446. ° * 
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nate Judge of Arrah on the ground of suppression, of processes. 
Curiously enough the writ of summons was not served for more 
than a year. An application is now made to us by the defendants 
in the suit for an order that that suit be transferred to the Court at 
Arrah which is within the limits of the Province of Behar and Orissa. 

It is said that the application is competently brought before this 
Division Bench by virtue of the terms of section 23 of the Code of 
Civil Procedure. In our opinion, section 23 of the Code of Civil 
Procedure does not govern this case so as to make this » Division 
Bench a proper forum to which such an application can be made, 
It is quite true that the word “ District’, in the Civil Procedure 
Code includes not merely the local limits of what is ordinarily 
called a District Court but includes the local limits of a High Court 
in its Ordinary Original Civil Jurisdiction. That isa very different 
thing indeed from saying that the words * District Court” wherever 
they appear in the Code of Civil Procedure mean and include a 
High Court in the exercise of its Ordinary Original Civil jurisdic- 
tion. If that is what was intended to be laid down by Mr. Justice 
Fletcher in the case of Kedarnath Mondal v. Gonesh Chandra 


. Adak (1), I do not agree with it. A case has been referred to which 


seems to me very much in point the case of Hafiz Aminuddin 
Ahmed v. G. L. Garth (2) and, speaking for myself -and bearing in 
terms also of section 3 of the Civil Procedure Code, I decline 
altogether to hold that a learned Judge of the Original Side is a 
Court subordinate to the High Court. He is the High Court and, 
in my judgment, we would be going contrary to authorities’ and 
upsetting well-settled principles if we entertained the present appli 
catidn. It may be that one consequence of this ruling is that 
there is no machinery provided by express terms in the Civil 
Procedure Code for the particular occasion which has arisen. 
Even ‘so the applicants may take steps on the ground of malicious 
abuse of process or on the ground of forum conveniens, We 
aye not Here to advise. We will not for the sake of dealing with this 
case lay down a principle which would interfere with the settled 
practice and constitution of this Court. ` 

In my opinion, this application is incompetent and must be- 
dismissed with costs. 

C. C. Ghose, J :—I entirely agree. 

J. N. Mukherjee: Attorney for the Plaintiff. 

Pal and Rey: Attorheys for the Defendant. 


A. T. M. _ . Application refused. 
e (1) (1907) 18 C, W. N. 446. . (2) (1898) 3 C. W. N. on. 7 
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> APPELLATE CIVIL. 
e Before Mr. Justice Suhrawardy and Mr. Justice Graham, 


F HARA PRASAD GAIN AND OTHERS 
v. 


GOPAL CHANDRA GAIN AND OTHERS.* 


` e 

Suit, maintainability of—Certificate sale, suit to set aside~Fraud disproved 
General law—Public Demands Recovery Act (II. B. C. of 1913), Sees. 
7s 23, 37-—Irregularities—Injury—Signing of notice--Stamped signature— 
Omission to publish sale proclamation—Omission to mention encumbrances 
—~Non-service of notice before sale proclamation—Death of judgment-debtor 
after attachment and before sale— Limitation Act (IX of 1908), Sch. L 

Ari. 12-~-Starting point—Lis pendens. 

The omission of names and figures ina portion of Form No. 1 appended 
to the Public Demands Recovery Act, the columns of the tabular statement in 
that Form being properly filled up, is not a material one and does not invalidate 
the certificate sale: Syed Mohiuddin v. Pirthichand (1) distinguished. 

It is not incumbent on the Certificate Officer to sign the notice under 
section 7 of the Public Demands Recovery Act with his own hand. It may 
be signed with stamped signature. 

Non-service of notice to the certificate debtor before proclamation of sale 
is drawn up is a mere irregularity not causing injury to any party. 

The purchaser of an occupancy holding under the Government Khash Mahal 
sold for arrears of rent, takes it with certain defined rights, the omission to mene 
tion which does not invalidate the sale held under the Public Demands Reco. 
very Act. 

Omission to publish sale proclamation is not fatal to the sale held under 
Public Demands Recovery Act. 

The death of a judgment-debtor after attachment of -property and before 
sale under the Public Demands Recovery Act, does not necessarily invalidate the 
. sale ; such a sale is good unless appropriate steps are taken to have it set aside : 
Sheo Prasad v. Hira Lal (+); Net Lall v. Sheikh Kareem (3) avd Bepin v. 
Sosi (4). 

A suit for setting aside a’ sale held under the Public Demands Reeovery Act 
in Civil Court only lies on the ground of fraud and not on the ground of irregu- 


*Appeals from Appellate Decrees Nos. 2223 and 2233 of 1923, against the 
decrees of A. G. R. Henderson Esq, District Judge of Midnapur, dated the 13th 
August, 1923, reversing those of Babu Gopal Das Ghosh, Subordinate Judge of 
Midnapore, dated the 21st August, 1922. ° ; 

(x) (914) 19 C. W. N. 1159. +2) (e889) I. L. R. 12 All. 440. 

(3) (1896) I. L. R. 23 Calc. 686. (4) (1913) 18 C.L. J-.628. 
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larities in the conduct of the sale. If the allegation of fraud ås negatived, the 
suit fails, the qnestions as to irregularities in the conduct of sale can be deter- 
mined by the Certificate Officer under section 37 of the Public Demands Recovery 
Act: Basanta v. Harendra (1). 

Per Graham, F: Where a special procedure is provided by a special Act for 
setting aside sales, that procedure must be complied with. i 

Though the plaintiffs appellants disclaimed any reliance upon the Public 
Demands Recovery Act and sought to base their claim upon their paramount 
right under the general law, it was incumbent upon them to proceed under the 
Public Demands Recovery Act as they at an earlier stage ofthe Proceedings 
made an application under section 23 of the Act. 


Per Curiam: The plea of lis pendens not raised in the pleadings nor in the 
issues and raised for the first time at the hearing of second appeal, is disallowed. 


Uuder Article 12, Schedule I of the Limitation Act, the starting point: for 
limitation is the date on which the certificaté sale has become final and conclu- 
sive and cannot be disturbed by any of the means provided in the law of proce- 
dure except by means of a suit to which the Article is held to apply. 


The certificate sales were confirmed on the 3rd January, 3rd February and 
24th February, 1919. An application was made to the Certificate Officer to set 
aside the sales and they were set aside on the 1gth April, 1920. On appeal to 
the Collector, the orders were reversed and sales confirmed on the 18th May, 
1920: 

Held, that a suit brought on 3rd June, 1921 was not barred under Article 12, 
Sch. I of the Limitation Act, as allowance was to be made for the period occupied 
in serving notice on the Secretary of State: Baijnath v Ramgut (2). 


Section 9 of the Limitation Act has not been extended to proceedings under 
thé Public Demands Recovery Act. 

Appeals by the Plaintiffs. 

Suit for recovery of possession after declaration of title. 

The material facts appear from the judgment of Suhrawardy, J. 

Dr. Dwarka Nath Mitter, Mr. Amarendra Nath Bose, Babus 
Apurba Charan Mukherjee and Pramatha Nath Bandopadhya for 
the Appellants. 

* Messrs. Ram Chunder Mozumdar, Satya Charan Sinka and Sisir 
Kumar Ghoshal for the Respondents other than the Secretary of 
State for India. . 

Babu Surendra Nath Gaha and Moulvi Nuruddin Ahmed for the 
Secretary of State for India. 

C. A. V. 


The judgments of the Court were as follows ; 
e 

(1) (1925) 30 C. W. N. 36. 

ta) (1896) I. Ia R. 23 Calc. 775; Le R. a3 L As 45> 
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Suhrawardy, J :—These appeals arise out of a suit by the 
appellants for recovery of possession of one-half share of the 
plaint lands on declaration of their alleged title therein and 
setting aside the sales of the properties under the Public Demands 
Recovery Act (III of 1913 B. C.) It will be necessary to men- 
tion a few dates in order to understand fully the contentions 
raised by the parties in these cases. The properties.are four in 
number, and are described in Schedules Ka, Kha, Ga, and Gha of 
the plaint. The schedule Ka property was sold under a certi- 
ficate issued by the Certificate Officer under the Public Demands 
Recovery Act and purchased by defendant No, 1 onthe 28th 
October 1918. The sale was confirmed on the 3rd January 
1919 and-delivery of possession was given to the purchaser on the 
23rd August to1rg. The sale of ‘ 44a’ property was held on the 
23rd December 1918 and confirmed on the 24th February r919 
and delivery of possession made to the purchasers defendants 
Nos. 2 and 3 on the rst September 1919. ‘Ga’ property was sold 
on the 28th October rgr8 and the sale was confirmed on the 3rd 
January 1919 and delivery made to the purchasers, defendants 
Nos. 2 and 3, on the 1st November 1919. The sale of Gha pro- 
perty was held on the 2nd December 1918 and confirmed on the 
3rd February roro and delivery of possession given to the purchaser, 
defendant No. 1, on the xst September rg19. The plaintiffs 
based their title on a mortgage executed by defendants 5 to 15 
who had an eight annas share in the properties in favour of the 
plaintiffs in December 1903. A suit upon the mortgage was 
brought by the plaintiffs in 1917 and a décree for foreclosure 
was passed in favour of the plaintiffs on the 8th March «1919, 
The other 8 annas share was also mortgaged by the owners 
thereof to defendant No. 1 who obtained a decree on it and in 
execution thereof purchased the property. It is not necessary to 
consider it as it is not in controversy in, these cases. 

The Subordinate Judge in the trial Court held that the sales 
were not liable to be set aside; but as he found that they 
were vitiated by fraud he held that they were not binding on 
the plaintiffs and did not affect the plaintiffs’ eight annas 
share in the property. The defendants appealed and the 
learned District Judge was of opinion that the plaintiffs 
had failed to prove fraud and that the sales were not Hable to be 
set aside on the ground. of irregularities mentioned by the plaintiffs. 
In this view the learned Judge reversed the decision of the trial 
Court and dismissed the plaintifs’ suits. Against, these decrees 
these appeals have been preferred by the plainthfs and various 
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grounds have been urged on their behalf which will be noticed 
inthe course of the judgment, 

It'is argued, in the first place that the principle of Hs Jena 
should.apply in the present case and it should be held that the 
purchasers in the certificate sales took the properties subject to 
plaintiffs’ mortgage decrees. This ground was not taken in the plaint 
ar in any of the Courts below nor in the grounds of appeal present- 
ed to this Court. It was taken for the first time at the hearing and 
we have disallowed the plaintiffs’ prayer to raise it at this,stage. ‘of 
the case, I need notsay further upon this matter. ! 

It is next argued that the sales were void and illegal on the 
grounds (1) that there was no proper certificate under :the Public 
Demands Recovery Act in virtue of which the sales were held and; 
secondly, that notice under section 7 of the Act was not properly. 


.served. As to the first of these grounds the objection is that all the 


blank spaces in the form appended to the Act and the certificate 
under it, being form No. r of the Appendix to the Act, were nof 
filled up. The columns of the tabular statement in that form were 
properly filled up but the blanks in the certificate portion were, not 
written up. The sentence runs thus: “ I hereby certify that the 
abovementioned sum of Rs, . . . is due to theabove. . . 
from the defendants. . . . I further certify that the above-. 
mentioned sum of Rs, . . . . is justly recoverable and that 
its recovery by suit is not barred by law.” The ellipses in this 
form were not supplied and it is objected that due to this omis- 
sion the certificate is not one which can be called a valid 
certificate under sections 4 and 6 of the Public Demands Recovery 
Act. ‘It appears from a perusal of the certificate filed in this case 
that the columns in the tabular form were properly filled up ; 
namely, the name and address of the  certificate-holder, 
the name and address of the certificate debtors and the 
amount of public demand for which the certificate was. 
signed .were mentioned. The omission therefore to mention 
these names and’ the figures in a portion of the form 
cannot be taken to be material omission which would go to the 
length of invalidating the certificates. The idea underlying the fill: 
ing up of the form is that the debtor should have information.of 
the specific sum claimed from him and the particulars thereof, In. 
the certificate, as it stands, all the necessary information is given. - 
In this -connection reference has been made ito the case of Syed . 
Mohiuddin: v. Pirthichand Lal (1). There the facts were very 
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different and the learned Judges on those facts were justified in 
holding that the certificate was not a valid one under the law. 
Jn that case, as here, blank spaces under the tabular statement 
were not filled up and in the columns of the table the amount 
recoverable from the debtors was not correctly stated. Under 
column 4 where the amount of public due for which certificate is 
signed has to be put the sum mentioned was different from the 
amount put in column 5 which requires particulars of the public 
demand.to be inserted. The debtors therefore, it was rightly 
assumed, were not in a position to ascertain as to what was the 
actual amount demanded from them. On these facts the learned 
Judges rightly remarked: “ Itis consequently impossible to say 
to what precise figure in the tabular statement reference was intenda 
ed to be made by the expression the abovementioned sum of 
Rs, . . . . inthe certificate.” No such doubt with regard 
to the precise figure of the amount recoverable from the debtors 
exists in the present case. The “above-mentioned sum of Rs, . .” 
was the sum mentioned in column 4 and there cap be no doubt 
about it. I am accordingly of opinion that the certificate cannot 
be held to be invalid on the ground that the blank spaces were not 
filled up before it was signed by the Certificate Officer. 

As to the other ground with regard to the ron-service of notice 
under section 7 of the Act, it has been found by the Courts below 
that notice was served. But the objection on behalf of the appel- 
lants rests on the informal nature of the notice. The notice 
bears the lithographic signature of the Certificate Officer. It is 
argued that itis not signed by the Certificate Officer as required 
by Form No. 3 of the Appendix to the Act read with sectiqn 7 of 
the Act, I have not been able to discover any law under 
which it is incumbent on the Certificate Officer to sign the notice 
with his own hand, In section 2 (20) of the Civil Procedure Code 
‘signed’ is defined ‘save in case of,a judgment or decree’, as 
including ‘stamped.’ A notice is neither a judgment nor a decree. 
This objection with regard to the facsimile signature of ‘the 
Certificate Officer would have been effective in case of a certi- 
ficate which has the force of a decree. But under the ordinary 
law of procedure anotice may be and is generally signed with 
stamped signature. This objection also fails. 


Several irregularities have been pointed out in the proce- 
dure adopted in connection with the Sale before the Certificate 
Officer which, it is contended, woud make the sales liable to 
be set aside. It is pointed out that notices were not ‘served 
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under`rule 46 (2) of the rules framed by the local Government 
under the Act. That sub-rule says that the proclamation of sale 
shall le drawn up after notice to the certificate debtor. Thig 
notice, it is argued, was not served, and therefore the sale 
Should be held to be bad. In my opinion this is a mere irregy- 
larity which it is not proved has caused injury to any party. 
It is also stated that under rule 46 (4), the sale -proclamation 
should state that the holding should be sold with power to annul 
all encumbrances, and as this statement is wanting in the sale- 
proclamation the sale is not one under the law. This objection, 
if there is any force in it, is available to the purchaser ; but it 

does not lie in the mouth of the debtor or his representative to: 
take exception to the validity of the sale on this ground. It may be 
mentioned here that the properties are occupancy holdings under 
the Government Khas Mehal. Under the tenancy law, the purchaser 
of an occupancy holding sold for arrears of rent takes it with cer- 

tain defined rights the omission to mention which cannot invali- 

date the sale. ; 

Then it is argued that the sale proclamation was not published 

at the local Thana under rule 47 (3). This omission too is not 
fatal to the sale. Even if these irregularities are taken to be 

material irregularities, they must be such as to cause injury to 
the debtor. The plaintiffs’ case is that the properties were sold at an 
inadequate price. But none of the Courts below has held that this 
ingdequacy of price was due to any of these irregularities or that 
the inadequacy is such as to raise a presumption to that effect. After 
the sales the plaintiffs applied under section 23 of the Act to have 

the sales set aside on the ground of these irregularities and the. 
application was dismissed. That section provides that a sale may 
be set aside on the application of any person whose interests are. 
affected by the sale on the ground that notice was not served under 
section 7 or on the ground of irregularity in the certificate proceed- . 
ings or in publishing or conducting the sale, provided that no such- 
sale shall be set aside on any such ground unless the Certificate 


_ Officer is satisfied that the applicant has sustained substantial injury 


by redson of irregularities. This*suit having been brought to set. 
aside a sale held under the Public Demands Recovery Act, can only- 
succeed and the sale set aside on the ground mentioned in section 
23; namely that there was a material irregularity which has caused 
substantial injury. If the salg is not liable to be set aside by the Cer- 
tificate Officer without proof of material irregularity and consequent 
substantial injury, it cannot be set aside in a separate suit without. 


such proof. . 


Vor, XLV.) -- HIGH COURT, © ° 


An objection is also taken to the validity of the sale on the 
ground that in S. A. No. 2222 of 1923 one of the judgment-debtors 
kad died-after attachment but before the sale. It is contended that 
at any rate the share of that judgment-debtor is not affected by the 
sale. This objection also should not prevail. It has been held in the 
cases of Sheo Prasad vw. Hira Lal (x) and Net Lal Sahoo v. Sheikh 
Kareem Bux (2) that the death of a judgment-debtor after attach- 
ment of the property and before sale does not necessarily invali- 
date the sale;andit has been pointed out in Bepin Behary v. 


Sosi Bhusan (3) that such a sale is good unless appropriate steps. 


are taken to have it set aside. 

‘ The next question which is of some importance in this case is as 
tó the nature of the suit brought by the plaintiffs. The plaint, as it 
stands, seeks to recover possession of the properties after setting 
aside the certificate sales. The prayers in the plaint are to the 
following effect. (Ka) After setting aside ihe sales the plaintiffs 
may be given possession of their 8 annas share after declaration 
of their title thereto ; (Kha). The certificates and the sales held by 
the Certificate Officer of Contai in the following cases (Nos.. . ) 
were fraudulent and collusive ; and the processes not having been 
served in the mafussil the sales may be held as not binding on the 
plaintiffs ; (Ga) that it may be held that defendants Nos. x to 3 
have acquired no right under those sales and a decree may be 
passed against them. ` The other two prayers are in respect of 
cests of the suit and mesneprofits. The suit, as made out in the 
plaint, is one for setting aside the sales on the ground of fraud and 
also on the ground of irregularities pointed out therein. It there- 
fore comes within the ambit of section 37 of the Act. That sec- 
tion says that all matters relating to execution, discharge or satisfac- 
tion of a certificate should be determined by the Certificate 
Officer ; and that a suit may be brought in a Civil Court in res- 
pect-of-any such questionon the ground of fraud. This section 
is analogous to section 47 Civil Procedure Code, Matters relating.to 
execution of the certificate must be determined by the Certificate 
Officer who answers to ‘the executing Court within the meaning of 
section 47 Code of Civil Proceduré. A suit in the Civil Court will. 
only lie on the ground of fraud and not on the ground of irregulari- 
ties in the conduct of the sale. It having been found by the lower 
appellate Court; which finding of fact we are unable to disturb, 
that the plaintiffs failed to prove any fraud, the Plaintiffs’ suit must 
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necessarily fail as in the absence of fraud it is taken oft of section 
37 of the Act, and the rest of the questions can only be determin- 
ed by the Certificate Officer. Refersnce in this connection may be» 
made tothe case of Basanta Kumar Pal v. Harendra Nath Mukho- 
padhaya (1). . 

The next question that arises in this connection is whether the 
plaintiffs are representatives of the certificate debtors within the 
meaning of section 37 of the Act. It has been found by the 
learned District Judge that the certificates were issued against the 
tenants who were recorded in the Settlement record and they were 
the persons recorded as tenants in the landlords’ sherista. On these 
facts the learned Judge has held that the certificates that were issued 
against the recorded tenants had the effect of rent decrees and 
therefore the plaintiffs must be taken to be bound by them as 
representatives of the debtors. It is further to be noted in this 
connection that the defendants became purchasers of the shares of 
these holdings after the certificate sales and even after the confir- 
mation of the sales. There can therefore be no doubt that if the 
sales were good as against the defendants 5 to 15, they were - 
binding upon the plaintiffs also. On the above considerations it is’ 
clear that the suit is one by its constitution and scope under section 
37 of the Act and as the plaintiffs have failed to prove fraud it is 
liable to be dismissed. 

The learned Judge has also taken the view that the suit is: 
barred by limitation, If I could have agreed with the view taken 
by the learned Judge on the ground of limitation it would not 
have been necessary to go into the other matters. But it 
seems to me that the view taken by the learned Judge is not 
on the authorities correct. The learned Judge holds that the 
suit is barred under Article 12 of the Limitation Act. There 
can be no doubt that that Article is applicable. It says 
that a suit to set asidea safe such as a ‘sale under the Public 
Defnands Recovery Act must be brought within one year from the 
date when the sale is confirmed or otherwise becomes final and 
conclusive. The question therefore is when did the sales become 
final and conclusive? By the use of the word “otherwise” in the 
third column it is meant that the time runs from the date when’ 
the sale is confirmed and takes effect as conclusive or when it 
otherwise becomes final and conclusive. The starting date there- 
fore for limitatiog should’ be the date oh which the sale has 
become final and conclusive and cannot be disturbed by any of 

: pos 
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the means provided in the law of procedure except by means of 
a suit to which the Article is held to apply. In the present case 
we find that the sales were confirmed on the 3rd January, 3rd 
February and 24th February 1919. The suit was brought on the 
3rd June 1921. Apparently it was brought more than one year 
after the confirmation of the sale. But it appears that an applica- 
tion was made to the Certificate Officer to set aside the sales and it 
succeeded. The sales were set aside on the rgth April 1920. An 
appeal ‘was taken from this order to the Collector who set it aside 
and restored the sales on the 18th May 1920. There was a further 
application for review before the Commissioner but as there are no 
proper materials on the record to find out the date on which that 
application was dismissed it cannot be referred to in this connec- 
tion. The fact that appears on the evidence is that the sale was 
set aside’ in April 1920 and that no suit to set aside the sale could 
have been brought till the sale was again confirmed in May 1920. 
The present case is governed by the decision of their Lordships 
of the Judicial Committee in the case of Baijnath Sahai v. 
Ramgut Singh (t). In that case similar circumstances existed and 
the sale which was set aside at one stage of the proceedings in 
the Revenue Courts was finally confirmed by the Board of Revenue. 
Their Lordships held that time under Article 12 Limitation Act 
should run from the date of the final confirmation of the sale, In 
fact there is enough indication inthe judgment of the Judicial 
Committee in support of the view that so long as the sale is under 
consideration of the Revenue authorities it cannot be said to have 
been confirmed and become final and conclusive. The date from 
which time is to be counted under Article 12 must be the date 
on which the sale is confirmed and has also become final and 
conclusive. If time is counted from the 18th May 1920 when the 
order of the Certificate Officer setting aside the sale was reversed 
by the Collector and the sale restored which must be the date on 
which it can be said that the sale was confirmed and acquired its 
conclusive character, the plaintiffs’ suit is within time, if allowance 
is made for the period occupied in serving notice on the Secretary 
of State under section 80 Civil Procedure Code as is provided for 
in section r5(2) Limitation Act. In this connection the principle 
which should govern the case where such circumstances exist is 
also indicated in the decision in the case of Nrityamont Dassi v. 
Lakhan Chandra Sen (2). It may also be argued with sufficient 
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force that when a sale is once set aside it ceases to. existand thé: 
cause of- action which accrued as its confirmation also ceases to 
exist and if it is again confirmed by the appellate authority it 
must-be taken that confirmation should date from the judgment of. 
such authority. Itis also worthy of note that section 9 of thé 
Limitation Act has not been extended to proceedings under the 
Public Demands Recovery Act. In this view I, hold that the suit 
is‘not: barred by limitation. Butin the view that 1 have taken 
on the merits of the case it must fail. i 9 

One other submission is made which requires notice. It was 
suggested that the plaintiffs at any rate are entitled to relief under 
the Bengal Tenancy Act as their interest in the properties is an 
encumbrance within the meaning of section 16s Bengal Tenancy 
Act and it has not been avoided, a decree should be made in 
their favour in respect of their mortgage or purchase of 8 annas 
share in the property. As I have said, the suit is not framed in 
such a way as to give the plaintiffs any relief under this head. The 
suit is purely and simply- one under the Public Demands Recovery 
Act and no further relief was prayed for by the plaintiffs ‘in the-suit 
nor can it be given to them in the present stage of the pleadings. 
This.question was raised before the Subordinate Judge but as.he 
was of opinion that the sale was liable to be set aside on the ground 
of fraud he did not enter any finding upon it. There is no indica- 
tion that this point was taken before the Court of first appeal, 
But it may be argued on the other hand that as the plaintiffs were 
respondents they had, no opportunity of taking it before that Court. 
Be that as it may, this question is foreign to the present suit.and 
cannot be determined in it. : Pri 

The result of the above consideration is that ‘these appeals fail 
and must be dismissed with costs. The Secretary of State should, 
get separate costs. ` : 


Graham, J: These two’ appeals have arisen out of a suit 
brought by the plaintiffs, who are now-the appellants before us,.to. 
recover possession ofan 8- annas share in the plaint ‘lands on 
declaration of their title- and after setting aside four sales thereof 
held under the Public Demands Recovery. Act. The lands in suit 
are Government 4kas Mahal lands and appertain to 4 jotes described 
in 4 schedules to the plaint ža, kha, ga, and gka. The landlord is 
the Secretary of State in Council, and was -defendant No. 4. The 
defendants 1, 2 anfi 3, purchased the lands at- certificate sales and 
obtained delivery of possession on the 23rd. August and 1st Septem- 
berrgr9, The suit was instituted onthe 3rd June 1921 and tas 
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contested by the deféndants r to 4. Somie of the other defendants 
filed written statements, but did not contest the suit. A number 
of‘issues were framed into which it is not necessary to go in detail. 
The trial Court found that the plaintiffs had gota subsisting right 
in half share of the lands in suit and that the certificate sales had 
not affected that right. .It accordingly gave the plaintiffs a decree 
together with a declaration that the certificate sales were not 
binding upon them, and that defendants 1 to 3 had not.thereby 
acquired any right as against the plaintiffs. .On appeal that decision 
was reversed by the learned District Judge who held that the 
suit was barred by limitation, that the allegations of fraud had not 
been substantiated, and that the certificates’ were issued against the 
‘recorded tenants and had the effect of rent decrees. 

The plaintiffs have now appealed and the following points have 
been argued by the learned advocate who appeared on their 
behalf. 

x. Firstly, it is contended that thee ae of Us penderis 
applies to the case, and that the plaintiffs who havea paramount 
title, cannot be deprived of their rights by anything that took A 
at the certificate sales. 

2. ‘Secondly, it is urged that the. sales were „vitiated bya 
‘number of irregularities, seven of which have been particularly 
.referred to. 

3. Thirdly, it has hosi argued that the Court of appeal below 
erred in law in holding that the certificate. sales had the effect of a 
sale under a decree- for arrears of rent, and that. they were pinding 
on the plaintiffs. 

4. Fourthly, that the learned District Judge should have’ gone 
into the question whether notices under section 167 of the Bengal 
Tenancy Act were served or not, this point not having been decided 
by the trial Court owing to the view taken by it of the casé weich 
rendered a decision by it on. this point uħnecessary. : 

5. Lastly, it was contended that the Court below’ erred 4 ‘in 
holding that .the suit was barred by limitation.’ 

With regard to the first cqntention. viz, 4s pendens, it 
‘may be observed that this point was never raised in the 
pleadings; ‘no’ issue was consequently. framed thereon, ‘nor 
has it been even included. in.the numerous grounds of appeal 
taken. in this Court. . Furthermore we are informed that 
notice was served .upon the respondents shortly, before the date 
fixed for hearing -this appeal of a new’ ground of appeal, and that 
eyen at that late stage the question of /is pendens was ‘not ‘yaised, 
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In these circumstances I do not think that'this ground ought now 
to be allowed to be entertained. 

The second point relates to the alleged irregularities “in 
connexion with the certificate sales. It does not appear to have 
been made clear at any stage of the case whether the plaintiffs, who 
sought to set aside the certificate sales, relied upon section 36 or 
section 37 0f the Public Demands Recovery Act. Section 36 
apparently has no application, as it is confined to a suit to set aside 
such a sale on the ground of non-service of notice. That is not 
the case here and it has been found asa fact that notice was 
served. The learned advocate for the appellants has conceded that 
section 36 does not apply. He has argued that section 37 is equally 
inapplicable, and that the plaintiffs base their suit upon their 
paramount title and come under the general law quite irrespective 
of the Public Demands Recovery Act. Such a position cannot in 
my opinion be maintained. Where a special procedure is provided 
-bya special Act for setting aside such sales, it seems to me that 
that procedure must be complied with. Section 37 refers to certi- 
ficate debtors, or their representatives, and the plaintiffs must I 
think be held to come within the latter category. The proviso to 
the section says that “a suit may be brought ina Civil Court in 
respect of any such question (setting aside a sale being included) 
upon the ground of fraud. The plaintiffs alleged fraud in their 
plaint but the finding upon this point in the Court of appeal below is 
Against them, and the learned advocate who appeared on their behalf 
in, this appeal very properly intimated,that he did not challenge that 
finding. That being so it appears to me that, the allegation of fraud 
having been negatived, the suit under the provisions of the Public 
Demands Recovery Act must be held to have failed: Basanta v. 
Harendra (1), I may mention here incidentally that though the 
plaintiffs appellants disclaim any reliance upon the above mentioned 
Act, and seek to base theif claim upon what is termed their para- 
mount right under the general law, they did at an earlier ` stage of 
the proceedings make an application undef section 23 of the Act, 
and in so doing may be said to, have tacitly recognised that it was . 
incumbent upon them to proceed under the Act. "The case of 
superior right now set up was never made in their plaint, nor indeed 
can it be said to have been raised in the grounds in this appeal. 

The third point is that the Court of appeal below erred in hold- 
ing that the sales,had the &ffect of a sale under a decree for arrears 
of rent, and were binding of the plaintiffs. The learned District 
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Judge has foundthat the certificates were issued against the recor- 
ded tenants and had therefore the effect of rent decrees. On behalf 
of ¢he appellants reliance has been placed, as in the Court below, 
- upon the entries made in previous certificates, but it: is diffieult to 
seeshow those entries can prevail over'the settlement record. Those 
entries may moreover have been wrong, or again different persons 


may have been tenants atthe time when those certificates were 


issued. In my opinion the decision of the Court below upon this 
point is right. , 

With regard to the fourth point the trial Court did’ not go into 
the question whether notices were served under section 167 of the 
Bengal Tenancy Act because in the view it . took of the case a deci- 
sion on the point was unnecessary. It has been argued that the 
Court of appeal below should have gone into- this question. The 
argument if substantiated would necessitate- a'remand, but as the. 


suit‘has been held to fail in connection with: the second point, no 


effect can be given to this contention. 


Finally there is the question of limitation with which my learned 
brother has dealt in his judgment. On the authorities, including the 
case-of Baijnath Sakai v, Ramgut Singh and others (1) decided by 
their Lordships of the Privy Council, it would appear that the suit 
cannot be held to be barred by limitation. 


The suit however viewed as a suit under the Public Demands 
Recovery Act failed as already held above and the appeals must, 
therefore be dismissed with costs. 

A. T. M. l Appeals dismissed. 
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Limitation—Limitation Act (IX of 1908!, Sch. I. Art. 182 cl. (5)—* In accore 
dance with law’—Application for execution in substantial compliance with 
lam—~Defective application. : o> a> a 
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; Where an application for execution in ‘substantial compliance with -the 
law), is , Preferred 1 to the Court, such an application will. be effectual to stay 
the progress of limitation whether the Court admits or rejects or returns 
the application or allows such application to be amended: Gopal Sah v. Fanki 
Koer (t) commented on, Gopal v. Gosain (2) followed. Cases reviewed. 


" Where an application for execution contained a prayer that the properties 
mortgaged should be sold and’ the decree-holder’s dues realised therefrom but 
was defective in omitting amounts of interest and cost to which the decree-holder. 
was held entitled : 

Held, that the application was in accordance with law. 

Per Suhrawardy, F: An application though defective in some particulars. 
is “ in accordance with Jaw’? Within the meaning of article 182 cl (5), Schedule 
I of the Limitation Act, if execution could be issued upon jit. If the omissions 
wéte such as to make it impossible for the Court to issue execution upon it 
such an application is not “ in accordance with law.” 


` Appeal by the Decree-holder. 

Application for execution of mortgage decree. ins 

The material facte appear from the judgment of Suhrawardy, oe 

Mr. S. C. Maity ( Counsel), Babus Tridib Nath Aor and Purna 
Chandra Mukherji for the Appellant. A 

Babu Santosh Kumar Pal for the Respondents. 

The judgments of the Court were as follows : 

Suhrawardy, J :—This appeal raises a question relating to 
lithitation and the law on the point may safely be said to be still in 
a nebulous state. It is necessary to state some facts on which the 
consideration of the question turns. The decree-holder (the appel- 


lant before us) obtained a preliminary decree upon a mortgage in 
his favour on the 29th May 1918. The judgment-debtor defendant 


* Appeal from Appellate Order No. 209 of 1925, against the order of P., E. 
Cammiade Esq, District Judge 4f Midnapore, dated the 16th February, 1925. 
reversing that of K. P. Bagchi, Esg, Munsif, 2nd Court, Tamluk, dated the 24th 
November, t924. 
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“appealed and his appeal was finally dismissed by this Court on the 
18th May 1922. During the pendency of the appeal in this Court the 
plaintiff decree-holder applied for and obtained the final decree on 
‘the 2oth August r920. As the decision of the High Court in* the ap- 
peal against the preliminary decree by the defendant was pronounced 
Subsequent to the final decree the plaintiff made an application for 
a fresh final decree which application was dismissed on 25th August 
*to23 on the ground that the final decree had already been passed. 
‘On the same date viz., the 25th August 1923 the plaintiff decree- 
holder presented an application for execution of the final decree 
and thereafter appealed against the order refusing to draw up a 
fresh final decree. That appeal was finally dismissed by the Court 
on the 23rd August 1924. The application for execution filed by the 
decree-holder on the 25th August 1923 was returned to him on the 
ground that there were omissions in the application, first, with 
tegard to the amount of interest to which the decree-holder was 
entitled to in column 7 and secondly, with regard to the amount of 
costs which the decree-holder was entitled to in column 8 in the 
form used for application for execution of decrees—being form No. 
6, Appendix E., Civil Procedure Code. The order recorded on 
the back of the petition was—"returned to be refiled within 10 days 
after necessary correction.” It appears that the application return- 
ed to the decree-holder was not refiled after the necessary correc- 
tions within the 10 days allowed by the above order. On the 28th 
June 1924 a fresh application was made giving all the necessary 
particulars and the application which was presented by the 
decree-holder on the 25th August 1923 was also filed along with it. 
On the application of the 25th August 1923 which was refiled the 
following order was recorded: “ The previous application for exe- 
cution is not necessary as a fresh one has been filed. Return.” On 
these facts objection was taken on behalf of the judgment-debtors 
that the application for execution filed on the 28th June 1924 was 
barred by limitation since it was more than three years after 
the final decree was passed on the zoth August 1920. It was main- 
tained on behalf of the decree-holder that the application for exe- 
cution of the 25th August 1923 was valid to save limitation. It is 
not disputed that this application was in time the Court being 
closed from 2oth to 24th August 1923. The Munsifin the execu- 
tion Court held that the present application for execution was not 
barred by limitation. The learned District Judge of Midnapur on 
appeal reversed the decision of the Muasif and held that the appli- 
cation of the 25th- August 1y23 not being a proper application the 
present application i is time-barred. 
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The decree-holder appeals and on, his behalf i is argued that 
the view of law taken by the learned District Judge is erroneous. 
The only question that arises for consideration is whether tke 
application by the decree-holder of the 25th August 1923 was an 
application in accordance with law, under Article 182 (5) of the 
Limitation Act, There is wide divergence of view of the Indian 
Courts on this matter. The High Court of Allahabad in the case 
of Kifayat Ali v. Ram Singh (1) held that when an application is 
presented and returned to the decree-holder and not filed within the 
time allowed by the Court after the necessary amendments, it must 
be taken on the analogy of section 374 of the Code of 1882 (corres- 
ponding to order XXIII of the Code of 1908) that there was no 
application presented for execution and that refiling after necessary 
amendment after the time allowed must be taken as of no avail. 
The Bombay High Court in the case of Pizjade v. Pirjade (2) held 
that when an application is filed by the decree-holder and with- 
drawn with leave to filea fresh application, it must be taken that 
no application for execution was made by the decree-holder and 
that the application so made and withdrawn was not an applica- 
tion for execution. The Madras High Court has consistently taken 
a view which cannot be said to be uniform with the view taken 
by the Allahabad High Court. In Rama v. Varada (3) that Court 
following its earlier decision in Ramanandan v. Periatambi (4) held 
that an application for execution if defective in matters which can- 
not be said to be material or substantial should be considered to be 
an application in accordance with law. The same view was taken 
by that Court in Ramayyan v. Kadir Bacha Sahib (5) and 
Natésa Pillai v. Ganapathia Pillai (6). In this Court the view 
upon this question.has not been always consistent. The question 
should be approached from two standpoints. In the first place, it 
has to be considered whether an application returned to the decree- 
holder under Or. 21,.1ule 27 for amendment and not filed within 
the time allowed by the Court can be taken to be an application 
for execution at all. In the second place, it has to be considered 
whether an application which has been rightly or wrongly returned to 
the decree-holder for amendment can be held by the Court execut- 
ing the decree on a fresh application an application made accord- 
ing to law. As to.the first point, there is no direct authority in 
this Court and it has not been considered apart from the second 
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question.. But the cases Jto which I will presently refer did not 
consider whether an application returned to the decree-holder and 
not refiled in proper time should be totally negligible for reckon- 
ing the period of limitation. 

On the second point the case which really presents any difficulty 
is the case of Gopal Sak v. Janki Koer (1). In that case an 
application was presented which was defective in not having com- 
plied with the provisions of sections 235 to 238 of the Code of 
1882. It was returned to the decree-holder for amendment under 
section 245 within a week’s time. The amended application was 
not put in within the time fixed but on a late date a fresh applica- 
tion was presented in due form with the previous application attach- 
ed thereto. When the fresh application was presented it was more 
than 3 years from the date of the decree and the question therefore 
that arose in that case was whether the first application was one 
which could be considered as one in accordance with law within 
the terms of Article 179 clause (4) of Schedule II of the Limitation 
Act. (XV of 1877). The learned Judges held that the first applica- 
tion was not in accordance with law ; and in so holding instead of 
confining themselves to the facts before them they made some 
general observations which are pressed on our attention on behalf 
of the respondent. Prinsep J.pointed out the defects in the applica 
tion and held that it was so defective that execution could not have 
been levied upon it. But in considering this question the learned 
Judge differed from the view taken by the Madras High Court jn 
Rama vw. Varada (2) which held that if the defects in the application 
are only of a formal character it should still besregarded as an appli- 
cation made in accordance with law within the meaning of the article 
of the Limitation Act referred to above. Ghose, J., based his decision 
in that case not on the particular facts arising in it but upon the view 
which he took of the law on the subject namely that where an appli- 
cation was rightly or wrongly returned for amendment and the 
Court considered that the petition in question was one .which could 
not be admitted, if the decree-holder did not comply with the order 
of the Court within the time fixed for amendment it cannot be held 
that the application should be regarded as a proper application. 
‘The learned Judge consequently held that when an application 
is returned for amendment by the Court rightly or wrongly it must 
be considered to be not in accordance with law. This view has 

_been criticised in Mathura Prasad v. Mussit. Anurago Koer (3). 
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Cryst. The learned Judges observed thus with reference to Gopal. Sah’s ` 
jokes case (1). `" That it was unnecessary to lay down such a wide gene-: 
wr 


Pitambar Jana. ral rule excluding all equitable consideration .which might hereafter 
°y, arise for the decision of the case before them is clear. In that case 
the application did not contain the necessary materials under 
Suhrawardy,, F section 235 and there does not appear to have been any application. 
gg capable of execution from the start. That alone seems to entirely 
distinguish it from the case now before us and that the wide rule 
laid down went too far is clear from the fact that Ghose, J. one of 
the Judges who delivered a judgment in that case was also a party 
to the unreported case we have already referred to, in r905, where 
it was held that where an application had been returned to rectify 
a mistake for which the decree-holder was not responsible and was 
not refiled within the period of limitation the execution Court was 
right to look into the merits and hold that the application was not 
barred.” In considering as to exact point on which the case of 
Gopal Sak (1) is an authority I may quote the following words from 
the judgment of Prinsep, J ; “ One of the errors committed by the 
decree-holder was in misstating the amount of his decree in a 
lesser sum than he was given and the Sub-Judge has consequently 
limited the execution to that smaller sum. If that had been the 
only defect the decree would have been capable of being executed 
for the smaller sum. But in other respects which is unnecessary to 
mention, the application failed to comply with the require- 
ments of sections 235, 236, 237 and 238 applicable to 
the case.” This observation limits the operation of the view 
expressed therein e and when closely examined is an authori- 
ty ig favour of the appellants before us. The only defect 
that was pointed here was the omission of certain sums which the 
decree-holder was entitled to receive from the judgment-debtors 
-but which he did not mention in the application for execution. So 
š that in terms of judgment, of Prinsep, J. the decree-holder has 
misstated, the amount of the decree in a lesser sum than he was 
given so execution could be taken for that smaller sum. The 
authority of Gopal Sek's case in my opinion has been consider- 
ably shaken by the subsequent*Full Bench decision in the case of 
‘ Gopal Chunder Manna v. Gosain Das Kalay (2). In that case the 
defective application did not contain the right number of the suit 
and the date of the decree. The question arose when the subsequent 
application for execution was made whether, the application with the 
defects abovementioned returned for amendment but not refiled in 
M (3) (1895) I. L. R. 23. Cale. 217. (2) (1898) J. L. R. ag Cale. 594. 


Damodar Guchait. 
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time, was to be considered asan application in accordance with 
law. It was held by the Full Bench that material defects only 
could vitiate an application; and as the defects in the application 
for execution then before the Court were not material it was valid 
to save limitation. The referring judgment was delivered by Banerjee, 
J. and the learned Chief Justice in delivering the judgment of the 
Full Bench accepted the reasoning and the conclusion expressed by 
that learned Judge. That learned Judge observed as follows :. “The 
question whether an application for execution or for taking some 
step in aid of execution is one according to law within the meaning 
of article 179, clause 4, has to be determined with reference to the 
circumstances of each case ; and while on the one hand an applica- 
tion must be in substantial compliance with the law in order that 
it may be regarded as one coming within the meaning of clause (4), 
on the other hand, it is not every informality that would vitiate an 
application and take it out ofthat clause. Were it otherwise, 
bona fide application for execution would fail to save limitation owing 
to trivial defects of form —a result which I do not think the Legis- 
lature could have intended.” With reference to the case of Gopal 
Sah (1) the learned Judge after quoting the passage which I have 
quoted observed : “These observations go to some extent to support 
the view I take, that it is only material defects that can 
vitiate an application.” The Full Bench adopted the 
view which must now be taken settled, that if an 
application for execution returned for amendment and not 
refilled within the time allowed by the Court under order 21 
tule 17 Civil Procedure Code is in substantial compliance with the 
provisions of the Code being defective merely in omitting imma- 
terial particulars, it should be taken as an-application in accordance 
with law within the meaning of Article 182(5) of the Limitation Act. 
The application of the 25th August 1923 contained a prayer that the 
properties mortgaged should be sold and the decree-holder’s dues 
realised therefrom. That isan invitation to the Court tọ take fur- 
ther steps in aid of execution of the decree. In this connexion refe- 
tence may be made to the case of Saday Chandra Jana v. Pares 
Nath Ghose (2) where it was held + that an application,,even though 
it be deemed so defective as not to be an application for execution, 
must still be regarded as an application made to proper Court in 
accordance with law to take some steps in aid of execution. In my 
opinion, the law has been too broadly stgted and it is not necessary 


(1) (1895) I. L, R. 23 Calc. 237. (2) (1921) 35 C. L. J. 83. 
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for me to go so faras on the facts of the présent case I am of opi~ 
nion that the application made by the decree-holder on the 25th 
August 1923 was an application in accordance with law. On a 
consideration of the cases to which I have made reference and the 
other cases which have been cited at the bar, the conelusion to 
which I have arrived is that the expression ‘in accordance with law’ 
in Article 182(5) should be taken to be that the application though, 
defective in some particulars was such upon whch execution could 
be issued. If the omissions were such as to make it impossible for 
the Court to issue execution upon it, as was the case in Asgar Ali. 
Y- Troilokya Nath Ghose (1) where the lst of the properties to be 
attached and sold was not supplied with the application for execu- 
tion, it should be held that such an application is not in accordance . 
with law. But where the application is such as to enable the Court 
to take further steps in execution it cannot generally be said that 
such an application if not defective in material and substantial 
matters is an application not in accordance with law. In the present 
case there was no bar to the Court levying execution for the lesser 
gum claimed by the decree-holder ; and in this view I hold that the 
application made by the decree-holder on the 25th August 1923 was 
an application in accordance with law and therefore the present 
applicat‘on of the decree-holder is not barred by limitation. I am 
further of opinion that, if an application is presented to the Court 
and the Court takes judicial action upon it either in registering the. 
application or by returning it for amendment, such an application 
though not filed in time fixed by the Court should not be considered 
as not having been made. The view that I have above taken seems 
also to be supported by the decision of the Patna High Court in 
Bhagwat Prashad Singh v. Dwarka Prashad Singh (2). ` 

In the result, this appeal is allowed, the order of the lower 
appellate Court set aside that of the first Court restored with costs. 
We'assess the hearing fee at four gold mohurs. 

We are further asked to consider whether the present application 
should be limited to the execution of the amount mentioned in the 
previous application of the 25th August 1923. We have not had 
the advantage of the view of the lower appellate Court. upon this 
point as it dismissed the present execution on a view which in oyr > 
judgment is not correct. We therefore donot consider it proper to 
express any opinion upon this matter at the present stage. . 
l .. Page, J : An application for execution of a decree or order must 
be made within three years from “the date of applying in accor- 

(1) (1890) 1. L.R. 17 Calc. 631. (2) (1923) I. L. R. 3 Pat, 809. 
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dance with laweto the proper Court for execution, or to take some 
step in aid of execution of the decree or order” ; [Act IX of 1908, 
Sehedule I, Art. 182(5)]. An application for execution in order to 
comply with the law must be made in accordance with the provi- 
sions of order XXI rules 1r to r4. Such an application for all pur- 
poses need not conform in every detail with the provisions men- 
tioned in rules rr to 14. It is sufficient in order to save limitation 


under Art. 182(5) that the application for execution should be made 


in a form which substantially complies with the provisions set out 
in those rules. The question whether an application for execution 
or for taking some step in aid of execution is one “in accordance 
with law” is to be determined with reference to the circumstances 
of each particular case ; and while on the one hand the application 
must be in substantial compliance with the provisions of the Code 
in order that it may be regarded asa valid application within the 
meaning of Art. 182 clause (5), “on the other hand it is not every 
informality that would vitiate an application, and take it out of the 
clause. Were it otherwise, dona fide applications for execut’‘on would 
fail to save limitation owing to trivial defects of form—a result which 
Ido not think the Legislature could have intended. The view I 
take is amply supported by the authority of decided cases of which 
I need only refer to the cases of Balkishen Dasv. Bedmati Koer 
(x) and Rama v. Varada (2°; per Banerjee J in Gopal Chunder 
Manna v. Gosain (3). Now, when the Court receives an applica- 
tion for the execution of a decree under rule 17, it is the duty of 


the Court to “ascertain whether such of the requirements of rules- 
11 to r4as may be applicable to the case Have been complied. 
with ;and if they have not been complied with, the Court ‘may. 


Teject the application or may allow the defects to be remedied then 
and there or within a time to be fixed by it.” In my opinion, if the 
Court holds that there is some material and substantial defect which 
vitiates the application the Court ought» to reject it and not allow 
the defect to be remedied ; for if an invalid application is returned 
for amendment and not rejected, the applicant thereby may be 
misled, and may refrain from preferring afresh application in subs- 
tantial compliance with the law as ‘he would have been able to do 
forthwith if the invalid application had been rejected. Further, I 


am of opinion that ifthe Court permits the defect to be remedied . 


within a time fixed by it, at the expiration of that time the applica- 

tion, if unamended, ought to be rejected" see Fusloor Ruhman v, 
(1) (1897) I. L. R. 20 Cale. 388. (3) (1892) I. L. R. 16 Mad, 342. 
(3) (1898) I. L. R. a5 Cale. 594. 
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Altaf Hossen (x) ; Asgar Ali v. Troilokya Nath Ghose (2). I agreé 
that'in this case the application for execution preferred on the 25th 
August 1923 was in substantial compliance with the law. ` It wes 
strenously contended before us, however, upon the authority of 
Gopal Sah v. Janki Koer (3) that if a Court holds that an appli- 
Cation for execution does not conform with each and every provi- 
sion set out in rules rr to 14 it must be taken that the application 


for execution will not be effectual to enable the decree-holder to 


evade the law of limitation. In that case Mr. Justice Prinsep 
Observed that “it was not an ‘application in .accordance with law, 
because it did not fulfil the requirements of the law. No Court 
can do otherwise than determine that fact. To find that what the 
law requires on matters of form need not be complied with to make 
an application one in accordance with law, seems to me to allow a 
transgression of the .law, and yet to find that it has been complied 
with. Iam aware that in Rama v. Varada (4) a different opinion 
has been expressed, but with every deference and respect for the 
learned Judges of the Madras High Court, 1 cannot agree with them 
in the r interpretation of the law.” Now, the above observations of 
the learned Judge must be regarded as obiter, for the decision in 
that case proceeded upon the assumption that the application for 
éxecution was not in accordance with law ; and, therefore, it was 
hot necessary for the Court to consider what the result would be if 
an application substantially in accordance with the form prescribed 
Was’ rejected or returned forthe purpose of remedying certain 
informal defects which the Court held were inherent in it. In my 
Opinion, the above “observations of the learned Judge cannot be’ 
reconciled with the decision of the Full Bench in Gopal Chunder’s 
Case (supra) (5) and cannot now be regarded as a correct ct exposition. 
of the law. : 
The learned pleader for respondent urged a further contention” 
before us that inasmuch as the application had been returned to the” 
detree-holder for amendment, and the amendment was not effected 
within the time appointed by the Court, the application must be 
regarded as though it never had been made; andhe cited Gopal 
Sai’s case (3) in support of his contention. Prinsep, J. in that case 
observed thus: “The Allahabad High Court has held in Xé/ayat 
Aly. Ram, Singh (6) a case which ison all fours with the case 


(1) $1884) 1. Le-Ret0 Cale. sgt. © (2) (1890)e1. L. Re'17 Cale. 63i. 
(3) (1895) I. L. R? 23 Cale. 217, (4) (1892) I. L. R. 16 Mad. 142. 
(5) (1868) 1. L. R.'25' Cale. 504. (6) (1885) LE R.7 All. l- 359+ 
e é i 
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before us—that when an informal application- for execution has been 
returned for amendment under section 245 what has been done in 
thg matter by the decree-holder has been undone by him, and the 
proceeding became to all intents and purposes as though na appli- 
cation had been put in.”. Butit is tobe observed in respect of 
the two cases of Pirjade v. Pirjade (1) and Kifayat v. Ram Singh 
(2) upon which the learned Judge founded his - opinion that in one 
case the application for execution had been dismissed, and in the 
other withdrawn, at the instance of the decree-holder. It is, of 
course, beyond: controversy that where a-decree-holder deliberately 
withdraws, or invites the Court to dismiss, his application he cannot 
afterwards rely upon that application for the purpose of saving limi- 
tation in respect of a subsequent application for execution. But 
such cases differ foto caelo} from cases in which the application for 
execution is returned $z ‘inpitum to the applicant. In my opinion 
having regard’ to thé decision in Rama v. Varada (Supra) (3) which, 
although, dissented trom in Gopal Sah's case (4) was afterwards 
affirmed by a. Full „Bench in Gopal Chunder Manna Y., Gosain Das 
Kalay (5) and the observation of Mr. Justice Banerjee in the Full 
Bench case, the true view. is that.where an application for execution 
in substantial compliance with the law is preferred to the.Court, 
such an . application will be effectual to stay the progress of limita- 
tion- whether the Court admits-or rejects or returns the application 
or allows such application to be amended. For these reasons I 
dgree that the ‘appeal should be allowed, and an order made in ths 
sense ‘that: my learned brother proposes. 


A. T. M. Ras Appeal allowed, 
"Gy (882) LL. R. 6 Bom. 68. ` ~ (2) (1885) I. L. R. 7 Alle 359. * 


(3) (1892) LL. R. 16 Mad. 142. (4) (1895) I. L. R.'23 Cale. 217. : 
** (5) (x898) I. L. R. 25 Cale. 594. . z 
: TMeaning’ diametrically opposite—Rep. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir William Ewart Greaves, Knight, Judge, and Sir Geor% 
Claus Rankin, Knight, Judge. 


NATIONAL COAL COY. LTD, 
v. 


GYAN RANJAN BHATTACHARYA.* 


Articles of Association—Construction—Director’s power to borrow money- 
Modification of power, how effected—Equitable principle—Paying of legal 
liabilities—Burden of proof. 

Persons dealing with company are fixed with-notice. of the powers of the Com- 
pany under. its articles and of any modification in those powers created by any 
special resolution which has been passed. Such special resolution is to be filed 
with the Registrar of the Joint Stock Company: Bigger Staff and Howard v. 
Rowatts, Wharf Lid. (1) and William Irvive and Re Union Bank of Austra- 
lia (2). 

Under the articles of Association filed in the present suit, gie managing. direct- 
or has tio’ power to borrow money. 

If the directors of the Company enter into a contract which is not binding upon 
the Company, the latter in law is not liable on the contract simply because it has 
had the benefit thereof. 

e But in equity where the legal liabilities of the Company had been paid ‘off out 

of the money advanced, the plaintiff is generally entitled to stand in the place of 

those creditors who had been paid off with such moneys. 

Per Rankin, J: Whether aloan has been applied to discharge liabilities 
due by the Company, it is for the plaintiff to make out his equity. 

Per C. C. Ghose, F.: The principle in the case of companies which have 
borrowed in excess of their power is, that, where by any wrongful or unauthorised 
act of an agent, the money or property of a third person comes to the hands of 
the principal and is applied for*his benefit, the principal is liable to restore the 
amount or alue of such money or property: Reversion Fund and Insurance 


Company Limited v. Maison Cosway Limited (3). 
Appeal by the Defendants. 


Suit for recovery of money. 
The material facts appear from the following judgment of 


1 
* Appeal from Original Decree No. 16 of 1925, against the decree of Mr. Jus- 


tice C. C. Ghose, dated the 3rd Fepruary, 1925. 
(1) (1896) L. R. 2 Ch. 93. (2) (1877) L. R. 2 App. Cas. 366. 


(3) (1983) 1 K. B. 364. 


Vor. XLV.] HIGH COURT. 

C. C. Ghose, J: The plaintiff has instituted this suit for the 
recovery of a sum of Rs. 5000 with such interest thereon as may be 
allowed by this Court and the action has arisen under the follow- 
ing circumstances : ; 

The plaintiff alleges that on the 24th September, 1923, he lent 
and advanced to the defendant Company a sum of Rs, sooo. The 
loan was obtained from the plaintiff through one Jogendra Nath 
Mookerjee, who was one of the Managing Directors of the defendant 
Company. A hundi was executed by the defendant Company in 
favour of the plaintiff, whereby the defendant Company agreed to 
repay the said sum of Rs. 5000 after go days. The plaintiff further 
alleges that the loan in question was duly confirmed by the defen- 
dant company ata meeting of their Directors held on the roth 
October, 1923, and that the said sum was utilized by the defendant 
Company in its business. The plaintiff demanded of the defendant 
Company repayment of the said sum, but the defendant Company 
notwithstanding demands has failed and neglected to pay the said 
sum or any portion thereof. The hundi is annexed to the plaint 
and is marked Ex. A- : 

The defendant Company in their written statement state that the 
plaintiff is a cashier under the said Jogendra Nath Mookerjee in the 
latter’s firm of Patel and Mookerjee and that the said Jogendra 
Nath Mookerjee had no authority to borrow money on behalf of the 
defendant company or to execute any hundi, or otherwise create any 
liability, so as to bind the defendant Company. The defendant 
Company do not admit that there was any loan as alleged by the 
plaintiff and they deny that they ever agreed to -repay the said sum 
of Rs. 5000 after go days as alleged by the plaintiff. They fuyther 
add that the said Managing Director having had no authority to 
execute the hundi in question on the 24th September, 1923, the 
plaint discloses no cause of action. Lastly it is alleged that the 
plaintiff is a mere benamdar of the said „Jogendra Nath Mookerjee, 
who owed money to the defendant Company and who has really set 
up the plaintiff to urge a false claim against the defendant Com- 
pany. 
the suit should be dismissed with costs. 

On these pleadings the following issues were settled between the 
parties : f 

1, Does the plaint disclose any cause of action ? 

2. Was the Hundi executed by the defendant Company ? 

3- Had J. N. Mookerjee authority to accept or draw the 
Hundi, - ae 


In these circumstances the defendant Company urge that - 
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4.’ Did the plaintiff pay the sum of Rs. Sood to the defendant 
Company ? - 
5. Was the money or any portion of the money utilized - by ie 
defendant Company ? 
l ő. : Was the Hundi duly presented go days after sight-?-. 
''7. Ts-the' plaintiff entitled to interest ? 
8. ‘Did the défendant Company ratify and confirm the loan. > 
` 9. Is the defendant Company- estopped - from questioning ‘the 
ae of Mookerjée? >> > s3 


‘These being the issues, I turn to the oral evidence in the sais! 
The first witness on behalf ‘of the plaintiff is Jogendra Nath 
Mookerjee. He, as stated’ above, was one of the Managing Direc- 
tors’ of the defendant Company. He stated that thë moneys which 
are the subject matter of the present case were ‘borrowed through 
him of the plaintiff for and on behalf of the defendant Company, i in 
order to meet the experises of the colliery. He showed from the 
entries in: the Cash Book of the defendant Company that if’ this 
sum of Rs. 5000 had not been borrowed in the month of September, 
1923, there would have been a debit balance on the xst of Octo- 
ber, ‘1923, in place of the credit balance of Rs. 1268- “15-10. 
He states further that a meeting of the ‘Directors was held on 
the roth: October, 1923, at which the question of the loans obtain- 
ed from the plaintiff on the 3rd September, 1923; and 24th 
September, 1923, was “discussed and a resolution such às it 
appears in Exhibit A. viz. “that:the loan on hundis for Rs. 10,000 
and Rs. 5,000 respectively dated the 3rd September, 1923) and 
and 24th September 1923, contracted by Mr.J. N. Mooker- 
jee dn behalf of the “Company is hereby ratified and confirmed” 
‘was passed by the Directors. The witness suggested that thé 
resolution as recorded in the Minute Book of the Directors was not 
the ‘resolution which was passed by the Directors. He added that 
'a clerk named Fanindra *Bhusan Roy used to`'write the Minute 
Book of the Directors, and that all the minutes’ in the’ said 
Minute Book, except those of thé roth October, 1923), had been 


‘written by Fanindra Bhusan Roy and that so far as the’ minutes 


of the meeting of the roth’ “October, 1923, were concerned, it 


‘appeated to him that’ they had been written by Satya ‘Charan 


Srimani. The witness added that on various occasions hé had 
had as Managing Director to borrow money for the purposes of the 
Company and that no qħestion of ratification or “confirmation | ever 
arose, but that as he .was ‘feaving the Company shortly afteř the 
date of the present loan, he had the matter brought to the notice 
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of the Directors at their meeting of the roth October, 1923. In 
cross-examination it was suggested that there was in fact no-loan by 
the ‘plaintiff, that the present suit was the result of a conspiracy 
between the plaintiff and the witness and that the plaintiff was a- 
man of-no méans whatsoever, and that it was impossible for the: 
latter to lend the sums he is alleged to have lent on the said two 
dates: in September, 1923. ‘The witness denied that there was any 
truth whatsoever in the suggestion in question, he admitted that that 
among other creditors of the Company there were Messrs.- Patel: 
and Mookerjee, and that he was one of the partners in the said: firm 
and that the other partners inthe firm of Patel and Mookerjee had‘ 
pressed him hard for repayment of the moneys advanced by the 
said firm to the defendant Company and that the moneys borrowed 
from the plaintiff had gone to pay off the dues of Patel and Mooker- 
jee.” The witness was cross-examined at considerable length about 
his suggestion relating to the inaccurate record of the resolution of 
the roth October, 1923, in the Minute Book of tbe Company, but 
he adhered to what he had said in his examination-in-chief. In one 
particular the witness went further. He suggested that certain 
pages in the Minute Book had been torn off and that the resolution 
of the roth October, 1923, relating to this matter as it appears in 
the Minute Book was a fabrication. ; i 

The plaintiff gave evidence and he proved that he lent thé 
money in question to the defendant Còmpany, of which the Manag- 
ing Director was Jogendta Nath Mookerjee. In cross-examination 
it was sought to be suggested that ‘the’ plaintiff was a man of no 
means whatsoever and that le could not have lent the two sums of 
Rs. 10,000 and 5,000 mentioned above, having regard to his posi- 
tion financially, as he was a mere cashier in the firm of Messrs. 
Patel and Mookerjeé. It was also sought to be suggested that the 
plaintiff and Jogendra Nath Moodkerjee had put their heads together 
to defraud the defendant Company of assum of Rs. 5,000 and that 
as a matter of fact there were no just debts‘ of the defendant Cam- 
pany which had to be paid off. The next witness, Fanindra Bhusan 
Roy, stated that'he wag a clerk employed by the defendant Com- 
pany to write their Books of “Accounts, * prepare Balance Sheets, 
get accounts audited aad attend meetings of Directors and Share- 
holders and to write the Minuites of meetings of Directors, etc, ` He 


said that he was present at the meeting of ‘the Directors held on the . 


roth October, 1923, and that the same was attended by Satya Cha- 
ran Srimani; Jogendra ` Nath Mookerjee_ and Banku Behari Sen. 
The witness was shown Exhibit A, and he proved that the same was 
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in the. hand-writing of Satya Charan Srimani. The witness 
said that he copied out Exhibit A. inthe Minute Book but that 
the copy of the minutes of the roth October, 1923. as it appears 
now in the Minute Book, is not in his hand-writing but that the 
same isin the hand-writing of Satya Charan Srimani. In other 
words, the witness suggested that the record of the meeting 
of the roth October, 1923, as it was written by the witness, had 
been changed and in place thereof had been substituted the 
record in the hand-writing of Satya Charan Srimani, as it appears 
now in the Minute Book. The witness left the Company’s service 
at the same time as when Jogendra Nath Mookerjee retired from. 
the Directorate, but he was careful to obtain a receipt from Satya 
Charan Srimani for the books and documents which he handed over 
to Satya Charan Srimani when he was coming away. In cross- 
examination it was suggested to the witness that Exhibit A was a 
mere rough pencil draft of resolutions proposed to be brought 
forward at the meeting of the Directors, but it was not the record 
of resolutions as finally passed by the Directors, and that the alle- 
gation that the Minute Book of the Company had been tampered 
with was without foundation. 

On behalf of the defendant Company Satya Charan Srimani 
gave evidence. Shortly stated, his evidence was as follows : The 
Company came to be placed under the management of Messrs, 
Patel and Mookerjee sometime in 1915. In 1923, the Managing 
Directors were himself and Jogendra Nath Mookerjee. Jogendra 
used to look after the office in Calcutta and the witness used to 
manage the colliery.. A meeting of the Directors was held on tlie 
roth October, 1923, when it was brought to the notice of the 
Directors that Jogendra had drawn two hundis to meet the expen- 
ses of the colliery. These two hundis were in favour of the plain- 
tiff, According to the witness this is what happened at that meet- 
ing: “Jogendra said that two Hundis had been drawn to, meet 
remittances to the colliery. “We told him that he had no authority 
to “borrow money. Thereupon Jogendra said that he had done so 
for the benefit of the colliery, otherwise the colliery had to be closed 
down. Thereupon I told him that if we could be convinced that 
he had borrowed the money for the benefit of the colliery we would 
not raise any technical objection but we would accept these Hun- 
dis. I asked Jogendra to produce the cash book ; he showed me 
the fair cash book ; there was an entry in the credit side but no 
entry on the debit side. I wanted to look at the rough cash book. 
I was told that the rough cash book was mislaid and was not forth- 
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coming. We then asked him about the Hundis, as to where they 
were. He said they were with the money lender: ‘ Who fis the 
nfoney lender’? I asked. He said that he did not know him but 
that the broker did. Thereupon we told him (Jogendra) that we 
would accept those loans after he had satisfied us.” The witness 
goes on to state that the resolution as it appears now in the Minute 
Book was then adopted by the Directors. The witness’s attention 
was drawn to Exhibit A.; he stated that Exhibit. A. was nota 
complete record of what took place at the meeting of the Direc- 
tors ; but it was a draft of the resolutions which were to be brought 
forward for discussion at the meeting of the Directors. In cross- 
examination the witness stated that when any of the draft resolu- 
tions appearing in Exhibit. A. was passed by the Directors, the 
words " carried unanimously” were added in the draft to indicate 
that the resolution had been passed. The witness was asked as 
to why a resolution passed unanimously as would appear to 
have been the case (see Exhibit A) was copied into the Minute 
Book not in the form as it was passed by the Directors but in a 
different form (See questions 83 to 97). The witness’s answers on 
this point were neither clear nor convincing and he left on me the 
impression that he thought it was competent to him to alter the 
resolutions which had been passed by the Directors in any form he 
chose at the time when he proceeded to copy them into the Minute 
Book. The witness was taken through the various items appearing 
on the debit side of the fair Cash Book of the defendant Company 
for the month of September, 1923 and he admitted that the said 
debit items were in respect of payments which had been properly 
made by and on behalf of the defendant Company (see questions 
248 to 263). The witness also admitted that to meet these pay- 
ments, money had to be borrowed from outsiders in the absence of 
any money in the till. There was in fact no money in the till ; and 
T think it is clear from the witness’s answers to questions 264 to 
271 that the witness felt that it was no use denying that the two 
sums advanced by the plaintiff'in September, 1923, had been 
utilized by the defendant Company and that but for such utiliza- 
tion there would not have been any credit balance on the rst 
October, 1923. 

_ The next witness was the third Director of the Company, Banku 
Behari Sen. He said he was present at the meeting of the Direc- 
tors held on the roth October, 1923, and’ his account of what took 
place at the said meeting is as follows :° 

~ “here wasa heated discussion about this matter between 
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Mookerjee.and Srimani and both were in a very exçited mood. I 
brought about a settlement. between them. I said ‘ Mr. Mookerjee 
if you have advanced this money I will see that the loanis paid 
by the Company’, and I asked Mr. Srimani to satisfy himself if the 
loan was taken for the Company. But as the account was not forth- 
coming at the time and Mr. Srimani could not be satisfied then and 
there I suggested ‘let it be written that after examination or 
scrutiny it is found that the money was borrowed for the Company. 
then the Company would pay and we would ratify and confirm it.” 
He stated that the entry was made by Srimani in his presence in 
in the Minute Book and that during the meeting no one else was 
present besides the three directors of the Company. In cross-exami- 
nation he stated that Exhibit A was written out at the meeting of the 
Directors, that is to say, that as the meeting proceeded to discuss 
the various resolutions that were brought forward, the minutes as 
recorded in Exhibit A. were written out (see in this connection 
question 74 et seq.). As far as I can make out, the witness appear- 
ed to state that the second rosolution as it appears in Exhibit A. 
was the subject of considerable discussion. It would appear from 
what the witness stated that at first the resolution as it appears in 
Exhibit A was carried, but then Srimani raised a discussion on it 
after it had been ‘passed and he expressed the opinion that he 
would not have the resolution in the Minute Book al all (See ques- 
tion 136). The witness stated that he brought about a settlement 
apd the record of that settlement is to be found embodied in the 
resolution. as it appears in the Minute Book. 

I think the above» may be taken to be a fair summary of the 
evidence in this case and on this state of the evidence it has been 
argued by Mr. H. D. Bose on behalf of the defendant Company, 
that the suit must be dismissed on the ground that there is no 
evidence of presentation of the bundi as required by law. Now, 
to this there is a very clear answer. Exhibit. G. which is an affida- 
vit made by Satya Charan Srimani on the rth July 1924, states 
distinctly in paragraphs 13 and 14 thereof that the hundi in ques-, 
tion: was presented to the defendant Company on the due date 
thereof and that payment was refused on certain grounds stated in 
the said affidavit. There being, therefore, this admission on the 
part of the defendant Company that the hundi had been presented 
for payment on the due date, it was not incumbent in my opinion 
on the plaintiff to give any „further evidence,of presentation’; there- 
fore the first issue must be Gecided against the defendant Come 
pany. The real and substantial question which has been the subject 


VoL, XLV.) HIGH COURT. ° 


of debate before me in this suit is whether in the circumstances; 
disclosed, the Company are liable for the amount of the hundi 
but before I get to a discussion of this question, I may state at once 

that I am satisfied on the evidence that the plaintiff paid .to the 

defendant .Company through the Managing Director J. N. Mookerjee, 

the sum of Rs. 5000, which is the subject of claim in this suit. There- 

fore the fourth issue must be answered in the affirmative in favour: 
of the plaintiff. The plaintiff's counsel argued that the advance was 

a loan to the defendant Company and that the money advanced 

having been applied in discharge of the defendant Company’s legal 

debts, the plaintiff was entitled in equity to recover the amount of 

the said advance from the defendant Company, notwithstanding 

the fact that J. N. Mookerjee had no authority to borrow the money 

on behalf of the defendant Company. 

As regards the facts involved in this argument, the 
plaintiffs counsel stated that from the evidence adduced 
it was clear that in or about September, 1923, there were 
two Managing Directors of the defendant Company, one 
being the witness Jogendra Nath Mookerjee and the other being 
the witness Satya Charan Srimani. It was also apparent that on 
various occasions before September, 1923, moneys had been 
borrowed by Jogendra Nath Mookerjee as Managing Director for 
and on behalf of the defendant Company ; those moneys had been 
utilized for the purposes of the defendant Company. In September, 
1923, there was an opening debit balance of Rs. 10,355-6-11 (sae 
Ex. C. 1.) The credits in September 1923, amounted to Rs. 22,420- 
4-0 and the debits in the same month including the opening debit 
balance of Rs. 10,355-6-11, amounted to Rs. 21,151-4-2, leaving a 
credit balance of Rs. 1268-15-10. The said credits included two 
sums of Rs. 10,000 and 5,000, which according to the plaintiff had 
been borrowed from him by the witness Jogendra Nath Mookerjee, 
as Managing Director of the defendant Company on the 3rd and 24th 
September, 1923, respectively. The defendant Company have 
raised no questions as regards the sum of Rs. 10,000 and I am 
informed that this sum has been repaid to the plaintiff. The 
contention in the present suit ise with reference to the sum of 
Rs. 5,000. The plaintiffs counsel has shown from the cross- 
examination of Satya Charan Srimani that the moneys borrowed 
from the plaintiff have been utilized by the defendant company in 
meeting the just debts of the defendant Company. lt appears that 
a sum of Rs. 8,300 had to be paid to one Bansidhar Kanaria in 
repayment of moneys advanced to the defendant Company by him, 
(see question 248 in the deposition of Satya Charan eSrimani). In 
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addition thereto, the plaintiff shows that the defendant Company.~ 
had to pay certain just debts by means of various -payments appear- 
ing on pages 165 and 166 of the-Cash Book of the defendant: Com, l 
pany. These expenses (it is not necessary for me`tó set out the” 
details) added to the:said debit balance of Rs. 10,355-6-11, .amount- ` 
ed to the said sum of Rs. 21,151-4-2. The plaintiffs counsel asks— 
Out of what funds were these expenses met? He shows that these 
expenses could only have been met out of moneys which were - 
borrowed from the plaintiff for and on ‘behalf of the defendant 
Company because an -analysis of the credits in the month of 
September, 1923, shows that if the two sums of Rs. 10,000.and" 
5,000, which. were advanced’ by -the plaintiff in September, 1923, ` 
were not taken into account, there would have been on the rst 
October, 1923, a large debit balance, whereas, as a matter of fact, 
after meeting the expenses in September, 1923, there was a crèdit 
balance of Rs.-1268-15-10. Therefore the plaintiffs counsel con- ` 
tends that ‘it is abundantly clear that the moneys advanced by ~ 
the plaintiff had been utilized. for the purpose of paying the just 
debts of the defendant Company. He also relies upon the fact 
that the Balance Sheet upon which the Audit report was made had 
been prepared after taking into consideration the two sums which 
the plaintiff had advanced to the defendant Company and he argues 
thereupon that it cannot lie in the mouth of the learned counsel 
for the defendant Company to contend that the moneys had not’ 
been utilized in manner contended 'for'by the plaintiff. “The plain- 
tiff's.connsel further contends that: the resolution of the Directors ` 
as ‘it appears in the Minute Book was not the resolution as it was - 
passed by the Directors, the suggestion being that Satya Charan 
Srimani, who was the other Managing Director, and who was un- 
friendly, towards Jogendra Nath Mookerjee, had in writing out the 
Minute ‘Book written something which was notin accordance with 
the-resolution as it appears in Ex. A and wareh was not the reela 
tion passed by the Directors. : . nji 

° As regards this last point, I think I have indicated enough, what 
the case’of the defendant Company is, but for facility of. reference, 
I shall.. repeat the same here. The defendant Company contend“ 
that the sum of Rs. 5,000 was not required at all by the Company 
and that it had been appropriated by Jogendra Nath Mookerjee ` 
towards payment of the amounts alleged by him to be due by the- 
Company. to him and that this had been done without the sanction 
of the Directors. eIt is also contended that before the roth October, 
1923,,the two other Directors, Satya Charan Srimani and B. V. 


taw a y @. 


Vor. XLV; HIGH COURT. 


Sen,- had not been informed -at all about the loans advanced by 
the plaintiff and that at the meeting of the Directors held on the 
fast mentioned date it was brought to the notice of the Directors 
for the first time that two hundis for the said two sums had been 
drawn in favour of the plaintiff in order to obtain moneys from him 
for the purpose of meeting, it was alleged, the expenses of the 
colliery belonzing to the defendant Company. It is further conten- 
ded that at the‘said meeting of the Directors the following resolution 
Was after discussion adopted by the Directors:—“That the loan 
secured on Hundi for Rs. 10,000 and Rs. 5,000 dated 3rd Septem- 
ber, 1923, and 24th September, 1923, respectively contracted by 
Mr. J. N. Mookerjee on behalf of the Company may be confirmed 
on scrutiny.” It is then stated that the matter was enquired into 
further and it was-found that the said sum of Rs. 5,000 had not 
been utilized at all for the purposes of the Company and that the 
same: had been misappropriated by the witness, Jogendra Nath 
Mookerjee, who, as stated above, was one of the Managing Directors. 
The defendant Company thereupon refused to confirm the action 
of Jogendra Nath Mookerjee in borrowing the said sum of Rs. 5,000 
and declined to pay the plaintiff the said amount. 

As regards the -power to borrow, whatever provision there is on the 
subject is to be found in Articles 49 and 5o of the Articles of Asso- 
ciation. Under Article 49 the Managing Agents may from time to 
time with the approval of the Directors borrow from the members 
or other persons and may themselves lend any sum or sums of 
money for the purposes of the Company. Now in this case it is 
common ground that before the sums referred to above were 
borrowed from the plaintiff, the Managing Director, Jogendra Nath 
Mookerjee, did not get the sanction or the approval of the Directors, 
and therefore if the third issue in this case stood by itself, I should 
have had to answer it by saying that J. N. Mookerjee had no autho- 
rity to accept or draw the hundi in suit, but the case has been put 
on the ground that the plaintiff is entitled in equity to recover the 
amount of the said advance from the defendant Company on the 
facts set out above, and I- must therefore examine this argument. 
I find asa fact that: the moneys which were borrowed from the 
plaintiff were intended to be an advance to the defendant Company 
and were utilized for the purpose of-paying the debts for which the 
defendant Company had incurred legal liability, and I hold therefore 
that the plaintiff is entitled to recover the @mount of the said 
advance from the defendant Company. In Lindley on-Companies, 
6th ed. Vol. I pp. 292, 293, the law is stated thuss—"‘One pewon 
may be benefited by a contmct made by. others without being 
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himself in any way bound by it. A loan to A cannot be recovered 
from B simply because the money lent has come into his hands. 

So, if the directors of a company enter into a contract which is not 
binding ` on the company, either upon the ground that the contract 
is wiva vires, or upon any other ground, the company is not liablé 
on the contract simply because it has had the benefit thereof”. 
Lord Lindley then mentions certain exceptions to the general rule, 
and afterwards deals with the equitable doctrine sought to be appli- 
ed to the present case as follows :—“From these doctrines there has 
been developed a ruleto the effect that a company is liable in 
equity to refund money improperly borrowed by its directors on 
its behalf but in fact Jona fide applied in discharging debts or liabi- 
lities of the company which could have been enforced against it. 

At first this equitable doctrine was based on the principle of subro- 
gation, the person making the advance being held entitled in equity 
to stand in the place of the creditor paid off ; and this view pre- 
vailed until it was found to lead to consequences which showed it 
to be erroneous. The underlying principle in the case of companies 
which have borrowed in excess of their powers is that if the money 
so borrowed has been applied in discharging the legitimate liabilities 
of the company, such borrowing has not in fact increased the 
company’s liabilities, and the company.has not in substance exceed- 
ed its powers ;in equity therefore the advance is treated as valid 
to the extent of its legitimate application”. The law is stated in 
similar terms by Lord Lindley in his treatise on Partnership, 8th ed. 
P 234. The doctrine,is founded on the right of the lender to stand 
in equity in the place of those creditors whose claims have been 
paid off by his money and the most notable application of this 
doctrine i in recent times is to be found in the case of Reversion 
Fund and Insurance Company Limited v. Maison Cosway Limited (1) 
where the subject is discussed at great length by Buckley and 
Kennedy L. JJ. The plaintiff also is in my opinion entitled to rely 
on this, viz., that if there is power to borrow with the approval of 
the Directors, alender may assume that the requisite approval has 
been obtained. But the principle I rely upon, having regard to the 
facts of this case, is what has been laid down in the case of 
Reversion Fund and Insurance Company Limited (1). Put in other 
words, the principle is this, that where byany wrongful or unautho- 
rised act of an agent, the „money or property of a third person 
comes to the hands of the “principal and is applied for his benefit, 
the principal is liable to restote the amount or value of such money 

_ (1) 913) t K. B. 364. 
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or property. Therefore on the conclusion I have come to the 
plaintiff is entitled to judgment for the sum claimed by him. This 
coficlysion really relieves me from the necessity of expressing any 
opinion on issue No. 8, but since the matter has been discussed at 
gréat length before me, I feel bound to express my opinion on it. 
I find as a fact that Ex. Ais the correct record of the resolutions 
passed at the meeting -of the Directors held on the roth October, 
1923, and that the Minute Book is not a correct record of those 
resolutions, The result therefore is that in my judgment the 
plaintiff is entitled to a decree for Rs. 5000. I think in the circum- 
stances of this case I shall give him interest pendente lite at 6 per. 
The plaintiff is entitled to the costs of this suit on scale No. 2 
Interest on judgment debt at 6 per. 


cent. 
including all reserved costs. 
cent. 

The defendants appealed against this judgment. 

Messrs. N. N. Sarkar, S. C. Bose and J. C. Sett for the 
Appellants. 

Sir B. C. Mitter and Mr, A. K. Roy for the Respondent. 

Greaves, J :—In this appeal the defendant Co. appeals against 
a judgment of my learned brother Mr. Justice Ghose decreeing the 
suit in favour of the plaintiff fora sum of Rs. 5160-13-4 together 
with interest and costs. The suit was brought on a Hundi dated 
the 24th September r923 which isin these terms :—Ninety days 
after sight without grace we promise to pay Babu G. R. Bhatta- 
charjee or order the sum of rupees ten thousand only for value 
received”. It is signed for and on behalf of the National Coal 
Co. Ltd., J. N. Mookerjee as managing director, and accepted as 
due onthe 22nd December 1923 by the same gentleman, J. N. 
Mookerjee. The learned Judge in the Court below has found first 
that there was presentation to the company ;and I think he was 
entitled to so find, having regard to the affidavit of Srimani which is 
an exhibit in the case. Secondly he has found that the plaintiff 
paid to the company through J. N. Mookerjee a sum of Rs. 5odo 
which was claimed in the suit; thirdly, that these monies were 
utilised for paying the debts for which the company had incurred 
legal liability, and fourthly, he has found, that the plaintiff's version 
as to what passed at the directors meeting held on the roth Octo- 
ber 1923 is correct and that the entry in the minute book is not 
correct. The effect of this last finding he holds is to establish the 
plaintiffs contention that Mookerjee’s borrowing of the sum of 
Rs. 5000 was confirmed by the direcfors of the company. Asa 
result of these findings the learned Judge has applied,the equitable 
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principle that as legal liabilities of the company had been paid off 
out of the money advanced the plaintiff was entitled to stand in the 
place of those creditors who had been paid off with such 
monies. . 
The main contentions urged on behalf of the appellant are as 
follows: (xr) That the directors asa body under the Articles of 
Association had no power to borrow and consequently the directors’ 
meeting of the roth October 1923 had no power to ratify the 
borrowing. (2) There was no presentment to the acceptor or notice 
of dishonour to him and therefore no cause of action is disclosed 
on the pleadings 3(3) That on the facts the equitable doctrine 


‘applied by the learned Judge had no application and (4) that 


the company were guarantors and not principal debtors and that 
if the sum in suit was taken by Mookerjee and spent to recoup 
himself for the money advanced by him to the company, the 
plaintiff had not in fact paid the company’ s debts as it was really 
money advanced to Mookerjee himself. The findings of ,the 
learned Judge as to the factum of the advance and as to the correct- 
ness of the entries in the Minute book as to the resolution of the 
roth October 1923 were also called in question and we were 
asked to hold that onthe facts and circumstances of the case the 
equitable principle applied by the learned Judge should not have 
been applied. In my view the learned Judge was justifled in find- 
ing on the evidence that the advance was made and that the plain- 
tiffs ‘version of the resolution of the roth October 1923 was correct 
and I do not -think we should be justified on the evidence in 
differing from those findings. 


The two main. points which arise in this appeal are first whether 
the directors had any power to borrow, and secondly, whether, 
‘if there was no such power in the directors, the plaintiff was entitled 
to be putin the place of+ the creditors ‘of the company who had 
‘heen paid off with this money. As to the first point if there was 
no such power no question of ratification arises as there was 
admittedly no ratification by the company itself. The first point 
‘involves an examination of the’ memorandum and Articles of Asso- 
‘ciation which so far as I can see was not placed before the learned 
Judge in extenso with the result that he was probabiy misled as 
to what they contained. Turning to the memorandum and Articles 
.of Association I find thate under clause 3(hy of the memorandum the 
company had power to make, accept, endorse, discount, execute 
and issue Promissory notes, Bills of Exchange aud other negotiable 
irfstruments. ° Under sub-clause (j) of the same clause there is 
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power given to borrow and raise money in such manner as the ` Civi. 
company ` shall see fitand in particular by the issue of or upon 1926; . 
bonds, debentures, bills of exchange, promissory notes or other Natal Coi. 
obligations. Article r of the Articles of Association excludes the Coy., Ltdyy 
provisions of Table A. The next two articles to which 1 desire to Gyan Ranjan A 
refet are Articles 49 and 5o to which the learned Judge in the Bhattacharya. 
Court below has referred. Article 49 gives the managing agents PR 


Greaves, Fe ` 
power to borrow with the approval of the directors from the mem- — 


bers of the company or from other persons and also provides that 
they may themselves lend any sum or sums of money for the 
purpose of the company. Article 50 provides that the managing 
agents may with the approval of the directors raise and secure the 
repayment of such money in such manner and upon such terms 
and conditions as they think fit izzer alia by making, drawing, - 
accepting and endorsing on behalf of the company any promissory - 
notes or Bills of Exchange. Turning next to Article 83 which 
comes under the heading “management” I find that the business of ` 
the company is to be carried On by the managing agents subject to - 
the control and supervision of the Board of directors, the first 
managing agents being the Planters Stores. Article 84 provides that 
the managing agents shall subject to the control and supervision as 
aforesaid have the power to draw, accept, endorse and negotiate on 
behalf of the company all such bills of exchange, promissory notes, 
hundis, cheques, drafts and such like. Article 85 provides that the 
company may at any time or times after the first managing agents ` 
cease to be the managing agents, appoint a manager or secretary” 
instead of managing agents and the last portion of the Article pro- 
vides that until otherwise determined by the company in general 
meeting the managing agents, manager or secretary for the time 
being shall have the like powers and perform the like duties as are 
conferred and imposed by the articles upon the first managing 
agents. Article 106 authorises the directors to delegate any of 
their powers to managing agents or conimittees consisting of such 
members of their body as they think fit. Article 112 provides that 
the responsibility of the managing agents for the due and proper 
performance of the company’s busjness shall not be lessened or 
abrogated by the existence of the Board of Directors, the functions 
of such Board being to advise with and control the managing agents. 
Article 106 provides that the Directors may from time to time 
entrust to and confer upon a managing director forthe time being 
such of the powers exércisable under these presents by the direc- 
tors as they think fit. I think these afe the only material articles 
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Civit. ` and it seems therefore clear that under the Articles themselves no 
1925. - power is given to the directors to borrow money on behalf of the 
3 i i ‘to 

Nion Cashes company i Now, it appears that the first managing agents Ceased t 
Goy., Ltd. be managing agents some years ago ani that rio managing agents 
Gyan Ranjan l have bèen appointed in their place nor has the company appointed, 
Bhattacharya. as‘it was entitled to do under Article 85, any manager’ who as I 
Greaves, Je have already stated under the provisions of that Article might be 


entrusted with the same powers as the managing agents. On behalf 
of the respondent two arguments have been addressed to us based 
on this. The first argument is that in the absence of managing 
agents or a manager the directors have an inherent power to borrow 
money on behalf of the company. My own view is that, if the 
Articles had been silent as to who was to exercise the borrowing 
powers, ina trading company this will probably be so though I 
should like to'reserve consideration of the question as to whether 
this is so, if there is no general delegation of the company’s powers 
to.the directors such as ate ordinarily to be found in properly drawn 
articles of association. ButI think if, as here, the Articles give 
borrowing powers in a certain manner,’ the sharé-holders and the 
Corporation itself are entitled to say that the safe-guards of the 
Articles should be observed. Now, under these Articles, as I have 
already stated, the powers'to borrow are in the managing agents or 
in the manager if in fact a manager was appointed. I think it may 
well be that it was the object of the framers of these Articles to 
provide certain safe-guards in regard to’ borrowing, that is to say, to 
give those powers to the managing agents or the manager and to 
have a controlling power in the directors and Ido not think it 
possible to say that you can abrogate the articles so as to remove 
the safe-guards which are laid down therein. I therefore think that 
upon a true construction of the articles of association of this com- 
pany the directors in-the present state of articles had no power 
to borrow. : 


° 
The second argument that has been raised is that the plaintiff 
as a stranger to the company is entitled to assume. that a valid- 
resolution of the company had been passed entrusting those powers 
to the managing director or the managing directors. I am not 
‘ prepared to accede to this argument. This would involve an alter- 
ation of the articles themselves and I do not think that anyone 
dealing with the company is entitled to assume that such an altera- 
tion had.been made. Such alteration could only be made by. a 
special resolution *which has fo be filed with the registrar of joint 
stock companies and any one dealing with a company is fixed 
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with notice of the powers of the company.under its Articles and of 


any modficatiorf in those powers created by any special resolution ` 


which has been passed. I think -that this statement of the law is 
in &ccordance with the authorities and it is only necessary to refer 
to one or two of them. Inthe case of Biggerstaf and Howard v- 
Rowatt’ Wharf Lid. (1) the head-note states that “persons dealing 
bona fide with a managing director are entitled to assume that he has 
all such powers as he purports to exercise, if they are powers 
which according to the constitution of the company a managing 
diréctor can have." AsI have pointed.out, without an alteration 
of the Articles of Association no managing -director‘has power to 
borrow under the Articles before us. The next case to which I 
would refer is the case of William Irvine and the Union Bank of 
Australia (2). This I think is also an authority for the proposition 
l have just stated and Sir Barnes Peacock in delivering the judg- 
ment in the case states (at p. 379) “In the present case, however, 
the Bank would have found that, by the Articles of Association, the 
directors were expressly restricted from borrowing beyond a certain 
amount, and they must have known that if the general- powers 
vested in the directors by article 50 had been extended or-enlarged 
by a resolution of a general meeting of the share-holders under the 
provisions of section 31 a copy of that resolution ought, in regular 
course, to have been forwarded to the Registrar of Joint Stock Com- 
panies in pursuance of section 53 of the Companies Act and would 
have been found amongst his records.” The whole of the law is, if 
I may say so,. admirably summed up in Vol. 1 Palmer’s Company 
Precedents r1th Ed, p. 8r which is edited by, the late Sir Francis 
Palmer himself. The pages to which I. would refer are pages 79, 
80 and 8r and atthe bottom of page 8r occurs this passage, “A 
person dealing with the company must take the articles to be such 
as appears at the office of the registrar of companies to be in force. 
If the directors propose to do something in excess of their powers 
thereunder, he'is not entitled to assume that their powers have been 
extended by a special resolution, for such a resolution, if passed, 
would be registered.” Then the learned author refers to 
Lroine v. Union Bank of Australja (2) to which I have just 
referred. ; : 


Suppose, therefore, in this case that the plaintiff was entitled to 
assume that a valid resolution of the company had been passed 
appointing a manager who under the articles had the power of 
borrowing to which Ihave referred, hg is met with this difficulty 


(1) (1896) L'R. 2 Ch. 93. (2) (1877) L. R. 2 App. Cas. 366, 
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that the . promissory note:or Hundi is:signed not by any manager of 
the company but by the' managing director who aécording: to the 
articles,. according to my reading of them, had no power, to borrow.. 
whatsoever. So I donot think that this isa case in which one‘is 
entitled to say that the ‘plaintiff was justified in assuming that the 
internal regulations of the company had been so used as to-confer 
a power of borrowing upon the managing director having- regard to 
the terms of the articles to which I have referred. I therefore 
think, as I have already stated, that there was no power to’ borrow 
and the the plaintiff was not entitled to assume that the managing 
director had such powers, 


This, however, does not dispose of the case for one has got to 
consider whether the equitable principle to which the learned Judge 
has referred in his judgment, which is not disputed, has any applica- 
tion to the facts and circumstances of the present case.’ This in- 
volves a consideration of the accounts which are in evidence and 
especially of the account for September. That account starts with 
a debit balance of Rs. 10355-6-11 p. which according to the system 
of book-keeping and accounting employed was due or claimed by 
Patel and Mookerjee or by Mookerjee alone. Patel and Mookerjee 
seem to have had some association’ with the company for the com- 
pany’s accounts weré kept in their rough cash book and were mabe: 
quently transferred to the company’s books. 

So far as the debit balance of the 3rst of August is concerned I 
think that there is no doubt that this was challenged at page 87 
of the paperbook. In question and answer No. 235," Srimany, a 
director of the company, states that he does not admit’ the debit 
balance of Rs. 10,000 but he admits the sum of Rs. 8,300. That, 
however, is not a debit balance but represents the expense, incurred 
by the company during the month of September the details of which 
are set out in the September account. You start, therefore, with. 
the fact that ‘the debit balance is not admitted and there is’ no 
doubt that there was at this time a claim as against Mookerjee for 
the deference between Rs. 9 which was the contract price for the 
coal supplied’ to the East Indian Railway Company and Rs. 8-4 as. 
which was ‘credited to the cempany in respect of this ‘coal. 
That this was a genuine and Jona fide claim there can be no doubt, 
A reference to Q. 160 in Mr. Mookerjee’s evidence shows that this 
is the case and. this-is further emphasized by his answer to Q: 230 ; 
and the same point js raised in the evidence of Srimany in Q. 75 
at P. 73: Q 74 ig as follows ; “Q. You remember that there was a 
contract with .the -East Indian Railway Company? A. “Yes”, 


° e 


Vou: XLV.) HIGH ‘COURT: 
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Q. 75 “While. he. was managing director did you at any time know 
that Patel and*Mookerjee were. making a profit. of y2- annas per 
ton?" -A. “No.” That there were other matters as between 
Mookerjee or Patel and Mookerjee and the company still unsettled 
is clear from the auditors letter of the, 27th of September 1924 
which appears at page 172 of the paper-book where certain items 
are ‘called in question and the claim for the difference between 
Rs. 9 and Rs. 8-4as. is emphasized. 

Some point was sought to be made as to the difference between 
Patel and Mookerjee asa firm and Mookerjee himself ; but on 
the facts that are before us it is difficult to make any such 
difference. 

I think therefore that there is no doubt that not only the debit 
balance of Rs. 10,355-6-11 ps. was challenged but that there were 
various items between the parties which were still unsettled, and 
I think, therefore, in this state of things that it would be impossi- 
ble to apply the equitable principle which the learned Judge refers 
to in his judgment and which he himself has applied. 

Two other poinfs were, however, urged on behalf of the respon- 
dent ; first, the question of estoppel ; and, secondly, the question of 
acquiescence ; and the learned counsel who appeared for the res- 
pondent argued that ifwe were against the respondent we should 
remand the case in order that the question of estoppel might be 
considered. But I do not think it is open to us to do this., Issue g' 
of the issues which are set out fully in the judgment of the learned 
Judge expressly raises this question of estoppel and it does not seem 
tome that on the evidence any question of estoppel is made 
out. oy 

Then it was sought to argue that the company had acquiesced. 
I am afraid the unfortunate company in this case never had any 
chance of acquiescing or otherwise for I cannot find on the evidence 
in this case that any proper meeting was held, that any proper 
accounts or balarice sheets were Circulated to the share-holders or 
that the share-holders were ever kept informed of the circumstances 
and position of the company. In these circumstances, I do not see 


how the share-holders or the company can be said to have acquies-. 


ced in anything that was done or ‘purported to be done on their 
behalf by the managing director. 

The only question “that remains is the ` question of presentment 
which was raised by the learned counsel for the appellant. I do not 
think: it is necessary fot us in the view 2 take tg decide this ques- 
tion ; but 1 should haye been inclinet, I “think so far as I can see 
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atthe present time, to’ decide this in’ the plaintiff's favour. having 
regard to the’ fact that Mookerjee’ was merely’ an Accommodation 
acceptor ; but Ido not desire to express a: final opinion on that 
point. 

' The’ result, therefore, is that I think that there was no power in 
the managing director to borrow and that there is no case made Gut 
for applying the equitable principle referred to in the judgment < of: 
the learned Judge. 

In these circumstances, the appeal succeeds and -the suit will 
be'dismissed with costs here and below. 

' “Either the warbonds deposited by the defendant under the. 
Court’s order dated the 18th of March 192 5 will be returned or the 
value thereof will be refunded. 

Rankin, J :—I agree. 

It does not appear to me that upon the regulations of this 
company it was possible for the borrowing power to be exercised 
by the managing director. The plaintiff was not bound to concern 
himself with what is called the indoor management of the company . 
but he was bound to concern himself with the external position as 
disclosed by the regulations, The instrument in question purported 
to be signed by Mookerjee as the managing director and the © 
evidence of the plaintiff shows that he took Mookerjee to be exer- 
cising powers of the managing director. There is no evidence that 
Mookerjee purported to -have any other type or kind of position 
and it seems to me, therefore, that- one would be casting away 
altogether the principle that a stranger is obliged to look to the 
external position if we were to hold- that in this case the doctrine- 
allowed the plaintiff to succeed. ' 


As regards the question whether this loan has been applied to 
discharge liabilities due by the company it is for the plaintiff to’ 
make out his equity. To my mind it is clear on the evidence and ` 
on the account that this loan was taken for the purpose of paying 
off Patel and Mookerjee and for no other purpose. The cross- 
exdmination of Jogendra makes that ‘clear indeed.’ The result is 
that unless it can be shown by the evidence in this case that 'on 
the accounts between them Patel. and Mookerjee did have money 
due to them from the company the plaintiff’s case is not made out. 
That question depends upon whether or not the balance carried’ 
over from August 1923 to September in the books is a true state» 
ment of the position. That balance was some Rs. 10,355. If that 
be established, then no doubt Patel and Mookerjee are shown to 
be creditors of the company. But unfortunately serious questions 
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have arisen between these parties as to the coal contract and it ivir. 
doés appear prima facie that credits given to the company by 1926. 
Patel and Mookerjee are not the same as the amounts due-under Naliona Goat 
theecontract. It may be or it may not be that Patel and Mooker- Coy., Ltd. 


jee have a complete answer to that apparent discrepancy ; but it is Gyan Ranjan 


for the plaintiff to show what the state of accounts between these Bhattacharya. 
parties was ; and until that matter and other much smaller matters Rankin, F. 
are cleared out of the way the plaintiff has not established that Goa 
Patel and Mookerjee had a good claim upon the account for the 
balance which they profess to show. It did occur to me that certain 
items in these accounts might be ina different position from the 
rest. ` This money was taken from the plaintiff on or about the 24th 
of September. The plaintiff was a cashier in Patel and Mookerjee 
on a salary. of Rs. 30 a month. He was also employed ina firm 
— iiti bélonged to Mr. Mookerjee’s brother apparently. on a salary 
Of Rs. 60. He has been found to have had money and to have 
made this loan as wellas the loan of Rs. ro,o00 on the 3rd of 
September. But it is almost plain that it would suit Mr. Mookerjee 
very well if he could get what he was claiming and put it imme- 
diately into his pocket by giving to his cashier a greater right than 
he himself would have had, the right, namely, of a stranger suing 
, upon negotiable instruments upon which the company’s name had 
been put. One has to scrutinize this transaction in the light of the 
fact that it may very well have been a convenient device, and when 
one doesso one has to see whether in giving judgment for the 
plaintiff in this case one is not really prejudging the question of 
account between the company on the one hand and Patel and 
Mookerjee on the other. I do not gather that Patel and Mookerjee 
at any time informed the company that they were unwilling further 
to continue making advances on their behalf for carrying on the 
business. That they had the right to do so suddenly and at once 
may be doubted, but it nowhere appears that they ever intended 
to do so at this time. Mookerjee was intending to give up his 
connection with the company. He was anxious to put his firm in 
funds so that they might continue without incurring the risk of a 
bad debt. The 1,500 rupees which was paid on the 25th of Septem- sf 
ber and the two small items of Rs. to and Rs. 25 paid on the 28th 
and 2gth and the balance item of Rs. 1,268 must be considered 
separately in the light Of these facts. “tone time we were told 
that the balance item was handed over to the company in cash. 
Had that been so it appears to me that the plaintiff would have had . 
a good case, at all events, to this amount. But it tufns out thaf it 
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Civit. was carried over to the next month’s account and that the conclud- 


1536. ing account between these parties has” ‘not been. put in evidence ; ; 
Sei Coal and the matter rests there. If one assumes for the sake of argument ~ 

a Coy:, Ltd.. that the debit balance of Rs. 10,355 is not proved and that Batol 

i Gyän ‘Ranjan and Mookerjee may well have been indebted to the company upon 

Bhattacharya. a true state of accounts, it does not seem to me that it is possible 

Rankin, F. to regard these items of Rs. 1,500, Rs. x0, Rs. 25 and Rs, 1268 in 


mz any different way from the’ other items. In substance, this- money 
was borrowed and used to pay off an alleged debt due to Patel and 
Mookerjee which has not been . proved. The money came out of 
no banking accounts and went into no banking account. Patel and 
Mookerjee credited the company with receipt of these sums.. -In 
these circumstances, I do not think that the plaintiff has established 
the-equity upon which the learned Judge has. given a decree. ry 
I agree that ‘this appeal should be allowed and the snif tshoule——" 
we be dismissed with costs. l 
te ' WW. N. Sett & Co.: Attorneys ‘for the Appellants. 
Dutt & Sen: Attorneys for the Respondent. 


A. T, M i ` ` Appeal allowed. 
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APPELLATE CIVIL- 


o Before Mr, Justice B. B. Ghose and Mr. Justice Panton. pela 
x 1926. 
uyy okt 
, l CHAND MEAH. P 
v. EE 


MAHAMMAD MUZAFFAR HOWLADAR AND ANOTHER* _ i 


Execution sale—Setting aside of—Compromise—Civil Procedure Code (Act V of 
1908) O. 21 R. 90—Payment on fixed date of certain month—No such date 
in that month—Anount, payment of, on next day, if valid. 


In a proceeding to set aside execution sale under order 21 rule go of the Code 
_of Civil Procedure, the parties entered into a solenamah and agreed that if the 
judgment-debtor paid into Courta certain sum within the month Magh of that year 
| ithe sale would be set aside and ‘‘an order be made fixing 30th Magh next for come 
` promising the case in the way mentioned above.”? There being no 30th Magh in 
that year, the judgment-debtor deposited the same on the 1st Falgoon, being the 
next day after the 29th Magh : 


Held, that under the circumstances, the terms of the solenamah had beer 
complied with by the judgment-debtor, who was therefore entitled to set aside the 
sale. 

Appeal treated as an application against the order setting aside the order of 
the Munsiff. 

Appeal by the judgment-debtor. 


Application for setting aside execution sale under O. 2r R. go 
Civil Procedure Code. E 


The material facts appear from the judgment., 

Babu Suresh Chandra Talukdar for the Appellant. 

Babu Jatis Chandra Guha for the Respondent, who ‘appeared. 
The judgment of the Court was as follows :— 


This appeal is by the judgment-debtor and it arises with February, 17. 
regard to the enforcement of a solendma by which the parties — 
agreed that an execution sale should be set aside on certain terms: 
The judgment-debtor’s property had been sold and he preferred 
an application for setting aside sale under order 2; rule go. In 
that proceeding a compromise was arrived at and it was agreed 
that if the judgment-debtor paid into Court the sum of Rs. 350 
within the month of Magh of that year the sale would be set aside ; 


“Appeal from Appellate Order No. 15 of 1925 against the order of Babu 
Girija Bhushan Sen, Additional Subordinate Judge of Barisal, dated the 13th 
September, 1924, reversing that of Babu S. C. Dey, -Munsiff of Bhola, dated the 
18th February, 1924. p é è 
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/ 
Givin. and at the end of the joint application of the parties it was prayed 
3926 that “an order be made fixing 3oth Magh next for compromising 
Chand Meah the case in the way mentioned above.” There was no 30th Magh 
ve in that year as the month of Magh terminated on the 29th. The 
Mahammad Muzaffar appellant deposited the sum on the next day which would have 


— been 30th Magh if that month had 3o days init, but the month 
having expired on the day previous that is, on the 29th day, it was 
the first of Falgoon. 

The short question is whether under the -circumstances the 
sale should be set aside in terms of the compromise. As a matter 
of fact the Court of first instance extended the period by five days. 
But the question whether that Court could extend the period’ or 
not isa question which need not be decided in the present case 
because under the circumstances stated above it appears to us that 
the terms of the solenama had been complied with by the appellant 
and he’ was entitled to have the sale set aside and the Munsiff did 
set aside the sale. There wasian appeal by the decree-holder who 
refused to accept the money deposited by the appellant and the 
Subordinate Judge reversed the decision of the Munsiff on the 
ground that the appellant did not observe the terms of the sole- 
nama. The learned Subordinate Judge was of opinion that 
although it was avery hard case he was bound to give effect to 
the agreement of the parties as the Court had no power to extend 
the time without the consent of the decree-holder ; and although he 

*asked the pleader who appeared for the decree-holder to consent 
to the extension of time that gentleman did not do so evidently at 
the instance of his Client. This appeal was decided ex parte. Then 
an application was made by the appellant who was respondent in 
the Court below for setting aside the ex parte decrée and for re- 
hearing the appeal. That application was rejected. This appeal 
is against the order rejecting the application for rehearing the 
appeal. As we take the wiew that the decision, onthe merits, of 
the Subordinate Judge is erroneous it.is unnecessary for us to send 
the case back by allowing the appeal of the appellant against the 
order rejecting the application of the appellant for setting aside the 
ex parte decree. We treat this as an application against the order 


setting aside the order of the Munsiff. 
ve We, therefore, set aside the order of the Subordinate Judge 
appealed against and as the only point is whether the decision of 
the Munsiff wgs right that the money Was deposited in time, we 
consider it proper, as allthe materials are before us, to decide 
the matter finally instead of sending the case again to the Subor- 


HIGH COURT. - oe 
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dinate’ Judge for decision. .We:are’ of opinion that the. judgment - 
of thé ‘Munsiff ggtting aside thé sale was- correct-and we direct that - 


the judgment of the Munsiff be restored. 
“Having regard t to the circumstances we make no order as to 
costs, ` zt 


The appellant must pay. ‘the additional court-fee before the copy 


of: the order i is issued from this Court, 


-Order set aside. - = 


AT. MG 


Before Mr. Justice Sukrawardy and M+. Justice Page. 
BHUT NATH DEB AND OTHERS | 
z w na a S 
SASHIMUKHI BRAHMANI - ‘(alias Debi) AND a Sa 


Appellate ‘Court—Power of—Party not appealing tii Procedure Code’ (Act y 
. 1 of 1908), O. 41 R. 33—Power, how exercised—Limitation' Act CX, of 1908), 


_ Sec. 20—Payment in kind. 


Per Curiam: The appellate Court, may pass any order it thinks fit in appeal 
l though the appeal does not extend to the whole of the decrce appealed against 
and though the power is exercised in favour of any respondent or any party who 
has not ‘objected before it to the decree, 


Per Sukrawardy, Ş: By the use of the expression "respondent or parties’ in 
order 41 rule 33 of the Code‘ of Civil Procedure, it is meant that the appellate 
Court may pass an order in favour of-the- respondents iwho Have ‘not appealed 
and it may decide any question id favour of a party, that is, a party to the suit 
and who is nota respondent in the appeal: Ambika v. Sasitaza (9), followed. 
Fogesh v. Sarada (2) explained. Haridas ve Kailash (3) dissented from. 


Order 41 rule 33 of the Code of Civil Procedure should be given a broad and 
geneggus interpretation in view -of the fact that it is intended to secure corfsis+ 
tency in the administration, of justice and avoid anomalies which may result if 
the Court i is ‘held’ ta be" helpless in giving effect to its -own decision to the full. 
extent. ° But the ‘power which the Court invested with under. this tule must be 

‘ Taea a G J 
_ Appeal from Appellate Order No. .191 oÈ a 1925, against the order of Babu 
N. K. Bose, Subordinate Judge, | and Court of Midnapur, dated the 5th January, 
1925). reversing that of Babu s. Mukherjee, Munsift of Ghatal, dated the ae 
; September, 1924. sae 
' (1) (1915) 22°C. L. J 61. ` Cea) {1918) a5 CW. N. 223... 
(3) (1918) 44 L C. 480. Beran teens 
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exercised in the interest of and for the furtherance of justica: Gangadhar v. 
Banabashi (1). The rule should not be applied where there may be disregard 


of the provisions of other statutes. k 


Per Page, F: Ordinarily the power contained in rule 33 should be limited 
to those ‘cases where, as the result of the appellate Court’s interference with the 
decree in favour of the appellant further interference is required in order to adjust 
the rights of the parties in accordance with justice, equity and good- conscience : 
Gangadhar v. Banabashi (1). Care should be taken in each case to see that the 
rule is not utilised asa mode of evading the provisions of other statutory rules 
in orders. 


Although a payment within section 20 of the Limitation Act need not be in 
cash or currency, yet if it isto bein kind, it should be proved that there was an 
agreement between the parties that the payment should be made in that particular 
manner. 


Appeal by the Decree-holder. 
Application for execution of decree. 
Babu Gopendra Nath Das for the Appellants. 


Mr. S. C, Maity, Babus Apurba Charan Mukherjee and Durga 
Chandra Roy Choudhury for the Respondents. 


The judgments of the Court were as follows :— 


Suhrawardy, J :— This appeal arises in connection with 
execution proceedings and the main question considered in the 
Court below was whether the execution was time-barred. 

. The decree was passed on the 21st of December r918. It was 
a personal decree against judgment-debtors Nos. 1 and 2 passed 
under order XXXIV rule 6 Code of Civil Procedure. Respondent 
No. 3 is a transferee from the other two judgment-debtors. 


The decree-holders’ case is that on the 26th of January 1919 
Rs. 6 was paid by respondents Nos. 1-2, the judgment-debtors, on 
the 26th of October rg9rg another sum of Rs. 3 was paid by res- 
pondents 1 and 2, on the 2nd of November 1920a sum of Rs. 2 
was paid by the second respondent alone, on the zoth of Decem- 
ber 1921 a sum of Rs. 2 was paid by the first respondent alone 
and on the ryth of January 1922 Rs. 33 was paid by the second. 
respondent only, The first application for execution was made on 
the roth of November 1922 and notice under order XXI rule 22 
on ‘the judgment-debtors was ordered to be issued on the 24th of 
November 1922 ‘and the notice was served. No further steps in 
execution having been taken the execution ease was struck off and 
a second application. for execytion was presented on the „28th of 


(3) (1914) 92 Ç L. J. 390s 
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January 1924. *It was objected on behalf “of the judgment- 
debtor No. 2 that the execution was barred under Art. 182 of the 
Lifnitation Act. 

The Court of first instance believed the third and the ‘fourth 
payments, namely, the payments on the 2nd of November 1920 by 
the second respondent Mandakini and onthe 2oth of December 
1921, by the first respondent Sashimukhi and held that the execu- 
tion was not barred by limitation. 

On appeal by the first respondent the Subordinate Judge found 
upon the evidence that the books produced by the decree-holders 
were not genuine, and for the reasons given by him he disbelieved 
the oral evidence of the decree holders, He found that the payment 
of Rs. 2 by Sashimukhion the zoth of December 1921 was not 
proved and hence the execution so far as against her was barred. 
He further found that the payment on the 2nd of November 1920 
by Mandakini was also not proved. In the result he dismissed the 
application for execution. 

Two points have been raised on behalf of the decree-holders in 
this appeal. 

Firstly, it is contended .that the Court below should not have 
considered the payment made by Mandakini on the znd of Novem- 
ber 1920 as she was neither an appellant nor a respondent before it. 
It is argued that ifthe Court acted under order XLI rule 33 the 
Court was not justified in passing an order in favour of a party 
who was not made a respondent in the appeal ; and, in support of 
this view, reliance has been placed on the cases of Jogesh Chundra 
Banerjee v. Sarada Kumar Chakravorty (1) and Haridas Dey v. 
Kailash Chandra Bose (2). The first case is not decided on the 
construction of order XLI rule 33 and is based upon its own parti- 
cular facts. The second case, decided by the same Judges who 
were parties to the first case, no doubt supports the appellant’s 
contention. Fletcher, J. laid down the “proposition broadly thus : 
“That section” (order XLI rule 33) “does not apply to a person 
who was not a party to the appeal. These non-contesting defendants 
were not parties to the litigation ip the lower appellate Court. 
Obviously, on the first principle the learned Judge in that Court 
could not vary the decree of the Court of first instance as regards 
their rights and liabilities as adjudicated on by that Court.” In 
my humble judgment, the restriction to the operation of rule 33 
put by the learned Judge is not borne ouf by the, wording of the 
section or the principle underlying thé enactment. Order XLI, 

(8) (1918) 23 C. W. N. 223. (2) (1918) 44 L C. 480. 
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rule 33 isin these words: "The Appellate Court shall have power 
to pass any decree and make any order which ought to have 
been passed or made and to pass or make such further or otlfer 
decree or order as the case may require.” I pause here to com- 
ment that ifthe section had ended here there would have been 
no limitation to the right of the Court to pass any order which on 
its finding should have been passed. The section goes on: “and this 
power may be exercised by the Court notwithstanding that the 
appeal is asto part only of the decree and may be exercised in 
favour of all or any of the respondents or parties, although such 
respondents or parties may not have filed any appeal or objection”. 
The net result of the enactment is that the. appellate Court may 
pass any order it thinks fit in appeal though the appeal does not 
extend to the whole of the decree appealed against and though the 
power is exercised in favour of any respondent or any party who 
has not objected before it to the decree. By the use of the 
expression “respondents or parties” in the section I understand that 
the appellate Court may pass an order in favour of the respondents 
who have not appealed and it may similarly decide any “question 
in favour of a party by which I uriderstand a party to the suit and 
who is not a respondent in the appeal. Otherwise there was mo 
sense in using the words “respondents or parties.” The learned 
Judges in the cases above referred to may have been induced to 
form the opinion they did in view of the illustration attached to the 
section, but it is hardly necessary to say that the illustration does 
not limit the section and is not intended to illustrate its full scope. 
The view that appeals to me is supported by the decision in the 
case of Ambika Charan Chak?tabarti v. Sasttara Debi (1), The 
section should be given a broad and generous interpretation in view 
of the fact that it is intended to secure consistency in the adminis- 
tration of justice and avoid anomalies which may result if the 
Court is held to be helpless in giving effect to its own decision to 
the full extent Where thé rights of ‘parties depend on the same 
obligation e. g., a contract, and where the Court finds that the 
contract is genuine or not genuine it may give effect to its finding 
by holding all the parties liable under the contract or by exonera- 
ting all the parties who are sought to be made liable, without 
consideration as to whether such parties are before it or not. But 
the power which the Court invested with under this section must 
be exercised in 4he interest of and for thé furtherance of justice as 
has-been observed in the case of Gangadhar Muradi v. Banabashi 


* (1) (1915) a2 C. L. J. 6. * 


Von. XLV.) HIGH COURT. è 


Padikari (1) “aş the result of the appellate Courts interference 
in favour of the appellants further interference is required in order 
to.adjust the rights of the parties in accordance with justice, equity 
and good conscience.” In the view that I have taken I am sceptic 
about the propriety of giving the section such a narrow construction 
as not to make it applicable to cases where there may be disregard 
of the provisions of other statutes such as the Court-Fees Act, as 
has been observed in Adjal Majhi v, Intu Bepari (2) and Akiman- 
nessa Bibi v, Bepin Behari Mitter (3) as the section is expressly made 
applicable to appeals as to part of the decree. As to the substan- 
tive law like the law of limitation other and different considera- 
tions will arise. In accordance with the above observations I should 
have felt inclined to hold that the determination of the question as 
to the payment by Mandakini on the 2nd of November 1920 was 
not necessary in order to give relief in the appeal by Sashimukhi 
for it is apparent that even if that payment was believed it would 
not have under section 21 of the Limitation Act extended the 
period of limitation against Sashimukhi. I would have given effect 
to the contention of the decree-holders that the Court of appeal 
below should not have dismissed the entire application for execution 
but should have allowed the execution to proceed as against Manda- 
kini—the respondent No. 2; but I find from a perusal of the 
judgment of the learned Judge that he was invited by the decree- 
holders to decide the factum of the alleged payment on the znd of 
November 1920 by Mandakini. The idea in the Court below of 
the legal advisers of the decree-holders was apparently that a pay- 
ment by one judgment-debtor would stop limitation running as 
against the other judgment-debtor. it might have been a mistaken 
view of the law but it was at the invitation of the decree-holders 
that the Judge went to decide that question and it was found that 
the payment on that date was also not proved. Having come to 
the finding I cannot say that he acted illegally in dismissing the 
decree-holders’ application for execution ix ‘ofa. 

Secondly, it is urged that the Court of appeal below should have 
considered the payment alleged to have been made on the 17th 
of January 1922. That payment Was made more than three years 
after the decree which had been passed on the 21st of December 
1918, but the second payment which is alleged to have been made 
by respondents Nos. r and 2 on the 26th of October, rgrg would 
make the subsequent -payment in time, to save the decree. ‘It is, 


(1) (1914) 22 C. L. J. 390. ° (2) (1915) 22 C. L. J. 394. 
(3) G915) 22 C. L. J. 397- 
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Civit. therefore, submitted that the Court below having, found that the 
1926. - fourth payment was not proved should have enquired into the last 
payment before holding that the application for execution was 
barred, It appears that there is no express finding by the learned 
Subordinate Judge with regard to this payment but it appears that 
—— the first Court did not consider this alleged payment and in the 
Pirama F lower appellate Court the learned Subordinate Judge has disbe- 
lieved -all the evidence that was brought forward to support this 
payment in connection with the consideration ofthe fourth pay- 
ment ; and it further appears that this last payment was never 
pressed before the learned Judge nor was he invited to express any 
definite opinion upon it. The judgment of the Subordinate Judge 
where he deals with the question begins with these words: “Now, 
the main question in this case is whether any payment was made 
by judgment-debtor No. 2 onthe 5th Pous 1328 B.S. i. e., 20-12 
-1921.” Then he goes on to consider the evidence and observes 
that the evidence consists mainly of one witness, namely, Jasada 
Nandan Hazari, who states that he made entries in the books in 
1328 B. S. of the fourth and fifth payments. He discusses the 
decree-holders’ evidence and comes to the conclusion that the 
books of account filed on behalf of the decree-holders are fabricated 
and thatthe witness Jasada could not have written the books. 
In these circumstances, I think it will serve no useful purpose to 
ask the learned Subordinate Judge to consider the last payment. 
Evidently his opinion is that the books filed by the decree-holders 
in support of the alleged payments could not be relied upon and 
that the oral evidence such as was adduced before him was of 
persons who were either their servants or directly related to 
them. 


ww 
Bhut Nath Deb 


- v 
Sashimukhi Brat- 
-mani (alias Debi). 


The result is that, in my opinion, this appeal fails and is 
dismissed with costs, hearing-fee—two gold mohurs. 
è Page, J :—I agree. 

. As regards the contesting respondent judgment-debtor No. 2, 
the learned Judge in the lower appellate Court has held that the 
alleged payment of Rs. 2 on the zoth of December 1921, on her 
behalf as part payment of the debt was not proved. The learned 
vakil for the appellants contends that there is no finding that a 
subsequent payment of Rs. 33 alleged to have been made as part 
payment of the debt onthe 17th of January 1922 has not been 
proved. In my 9pinion, there is no substance in this contention. 
It is not pretended that this sum of Rs. 33 was paid in cash or 
currency. What is contended is that on the 3rd of Magh 1328 


Vou. XLV.) HIGH COURT. . 


B. S. the defendant No. 2 delivered or caused to be delivered to 
the plaintiffs some paddy ; and a witness was forthcoming on behalf 
ofthe plaintiffs who stated that that paddy was taken as part 
payment of the debt in question. Although it is well established 
that a payment within section 20 of the Limitation Act of 1908 
need not be in cash or currency, yet if it is to be in kind the paddy 
alleging that the payment was made must prove that there was 
an agreement between the parties that the payment should be 
made in ‘that particular manner. The learned Judge in the lower 
appellate Court has disbelieved the evidence of the witness who 
purported to prove the alleged payment of Rs. 33 by appropria- 
tion of paddy ; and, in my opinion, in substance there is a finding 
that no payment onthe 17th of January 1922 for the purpose of 
limitation was made. That disposes of the appeal so far as the 
second defendant is concerned. 


It appears, however, that the plaintiffs in the lower appellate 
Court contended that if there wasa payment made on the 2nd of 
November 1920 by the first defendant, (who did not appeal from 
the decree passed against her to the lower appellate Court) the 
effect of such a payment would be that the plaintiff's cause of 
action would be saved as against both the first and the second 
defendants. The learned Judge came to the conclusion that none 
of the alleged payments were proved to have been made and 
dismissed the plaintiff's suit as against both the joint debtors. The 
learned vakil on behalf‘ of the appellants has contended that the 
learned Judge in the lower appellate Court had no jurisdiction to 
dismiss the suit as against the first defendant because the first 
defendant was not a party to the appeal. In my opinion, that is 
not the true constriction to be placed upon order XLI rule 33 
Civil Procedure Code. In my opinion, it was open to the Court 
to dismiss the suit notwithstanding that the appeal was not directed 
against the entire decree and notwithstanding that the first defen- 
dant had not filed an objection or an appeal against decree which 
had been passed against her, the real position being. that upon a 
true construction of rule 33 “no hard and. fast rule can be laid 
down ; but I think it may be fairly said that ordinarily the power 
contained in rule 33 should be limited to those cases where, as the 
‘result of the appellate Court’s interference with the decree in favour 
‘of the appellants further interference? is required in order to adjust 
the rights of the parties in accordance with justice, equity and good 
conscience” ; per Jenkins C. J., in Gangadhar Muradi v, Banabasht 
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Padihari (1). An illustration of the way- in which .the.rule ‘may be 
utilized is to be found in Amika Charan Chakrabarti y. Sasitara 
Debi (2). Care, of course, must be taken in each case to see that 
rule 33 is not utilized asa mode of evading the provisions of other 
statutory rules or orders. In this case the Court having found at 
the appellants’ invitation that no part payment of any sort or kind 
was made, "in my opinion, it was a proper exercise of the powers 
entrusted to him under rule’ 33 that the learned Judge should have 
held in the circumstances of that. particular case, that the entire 
claim of the plaintiffs should be dismissed. 
I agree in the order which has been passed, 


ALT. M Appealdismissed. 


(1) (1915) a3 C. Ls Je 390» (2) (1915) 22 C. L. J. 61° 


Before Mr. Justice M. N. Mukerji and Mr. Justice Graham. 


SRIMATI GOURIBALA DEBI AND OTHERS 


v. 


PROBHAS CHANDRA BATABYAL AND oTHERS* 


Possession—Lawfully attained—Maintenance of  possession~~Preferential 
title. 


. Possession lawfully attained in the sense that it. was not procured by force or 
fraud but peaceably, no one interested opposing, is to be maintained against all 
tomers except such as could plead a preferential title : Sundar v. Parbati (1). 


Appeal by the Defendants. 


*, Suit for establishment of title to a tank and its banks; © e% 


SRR G + 


The material facts appear from the judgment. 


Mr. Amarendra Nath Bosé and Babu Jati Nath, Ghose for the 
Appellants. 


_ ,#Appeal from Appellate Decree No. 2224 of 1924, against the decree of, A. L. 
Mukherji Esq, ‘Additional District Judge of Midnapore, dated the ioth August, 
1924, modifying that of Babu Satya ; Charan Mukherjee, Munsiff of Ghatal, dated 
the 22nd March, 1924. 

(1) (1889) I. La R. 12 All. s15 L. R.16 1 A. 186.. 


Vou XLV.] HIGH COURT. ° 


Mr. Kshitish Chandra Chakravarti and Babu Panchanan 
Ghosal for the Respondents, 

. G A. V. 

The judgments of the Court were as follows : : 

. Mukerji, J.: The defendants are the appellants in this appeal. 
The suit out of which it arises was instituted by the plaintiffs for 
establishment of *their title to a tank and its banks which bear 
Nos. 162r and 1622 inthe settlement map of village Ajabnagar. 
The plaintiffs claimed niskkar right in this property alleging 
that it is included in the Taidad of Bhagirath Batabyal, and 
asked for the declaration of title, confirmation of possession 
or in the alternative for recovery of possession and a decla- 
ration to the effect that the record of right is wrong. In the 
record of rights, it may be stated here, the property is recorded 
in the names of the defendants. The defendants’ case shortly stat- 
ed was that the property is included in another Taidad called Becha- 
ram Batabyal’s Taidad and that in the ordinary course of succession 
they have acquired title to it and are in possession of it. 

The Munsiff made a decree declaring the plaintiffs’ niskar right 
to an undivided 2-15th share of the property in suit and 
confirmed their possession in respect of that share. 

The defendants preferred an appeal and the plaintiffs a cross- 
appeal. The result of these was that the Subordinate Judge 


declared the plaintiffs’ title to the entire 16 annas of the property 


as against the defendants, and confirmed their possession therein 
and declared the record of rights to be wrong. , 
_ Now the position seems to be this. The Munsiff found that the 
geneology upon which the plaintiffs relied was not complete and 
contained some false and unfounded statements, that they had not 
made their co-sharers parties to the suit, and that they had succeed- 
ed in establishing their title only to the extent of 2-15th share. 
The Subordinate Judge held that the’ record of rights which 
stands in the defendants’ favour has been amply rebutted by the 
plaintiffs’ evidence, that the entry in the record of rights is wrong, 
that the defendants have no right tp the property, and that the 
plaintiffs have got title to and are in possession of it. As regards 
the extent of the plaintiffs’ title, the Subordinate Judge was not 
Satisfied that the plaintiffs have got no other co-sharer living, 
and though he found that the plaintiffs’ title had been made out only 
to the extent of 2-15th, he was satisfied that the defendants were not 
plaintiffs’ co-sharers.. As he found the plaintiffs’ evidence of posses- 
sion to be satisfactary, he decreed the suit as above stated, making, 
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ewn. a reservation ‘that the plaintiffs’ co-sharer, if any, wHl not be bound 
er by this judgment. 
Neate . The decision of the learned Judge has been challenged before 
ae -aouribata us upon several grounds which ultimately resolve themselves into 
iat hanis two, the first being that the plaintiffs’ title should not have been 
Batabyal. declared, upon the findings of the learned Judge himself, to any- 
4 Mukerji, g thing beyond the 2-15th share, and the second being that if the 
— first ground succeeds the plaintiffs‘ .possession should be confirmed 


to the extent of that share only. 
The first ground obviously must succeed as there is no point in 
making a declaration tothe extent of 16 annas as against the 
defendants only which will not be operative as against the plaintiffs’ 
co-sharers. This declaration is wholly unnecessary in view of the 
fact that the declaration as to the erroneous character of the entry 
in defendants’ favour is being retained, and if this declaration is 
made it may lead to complications. 
As regards the second:ground I am of opinion that the decree 
confirming the plaintiffs, possession in the entire sixteen annas of 
the tank need not be disturbed as the defendants have been found 
to be trespassers. The plaint discloses sufficient materials fora 
cause of action for a prayer for confirmation of possession. The 
finding of the learned Judge is that the plaintiffs have been all along 
jn possession, and it is the prayer for the confirmation of posses- 
sion with which we are here concerned. It is unnecessary in the 
“present case to enter upon the discussion of the question whether 
and under what circumstances a suit for recovery of possession may 
succeed as against a trespasser merely on the strength of previous _ 
possession forany period short of the statutory period of twelve 
years, a question which has led to considerable diversity of judicial 
opinion so far as this Court is concerned beginning with the case of 
Nisa Chand Gaita y. Kanchiram Bagani (1) and ending with that 
. of Naba Kishore Tilakdas y. Paro Bewa (2). The present case, in 
my opinion, falls well within the dictum of the Judicial Committee 
in the case of Mussgmat Sundar v. Mussamat Parbati (3) in which 
their Lordships observed that, possession lawfully attained in the 
sense that it was not procured by force or fraud but peaceably, 
no one interested opposing, is entitled to be maintained against all 
comers except such as could plead a preferential title. I am accord- 
ingly of opinion that the declaration as to confirmation of possession 
which the plainjiff has sticceeded in getting in the Court of appeal 
below should be allowed to* stand. 
(1) (1899) I. Le R. 26 Cale. 579. — (2) (1922) I. L. R, 50 Cale. 23. 
(3) (1889) Ê. R16 L A 186; 1. Le R. 13 All. 51. 
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The result ts that this appeal succeeds only to this extent that 
the declaration as to the plaintiffs’ title to be found in the decree 
of the learned Subordinate Judge will be expunged, and the rest of 
the said decree will stand. In view of the technical nature of the 
appellants’ success, -he will get no costs in this appeal and each 
party will bear their .own costs therein. 


Graham, J: 
A. T, M. 


I agree. 
Appeal allowed in part. 
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Before Mr, Justice D. Chatterjee and Mr. Justice Beachcroft. 


NIROD KRISHNA GHOSE AND OTHERS 
I. 


MAHARAJAH BAHADUR SIR PRODYOT COOMAR 
TAGORE. * 


Presumption—Fixity of rent—Rebuttal—Bengal Tenancy Act (VIII of 1885), 
» Sec. 50—Fama Wasil Baki papers—Evidence Act (I of 1872), Sec. go— 
Liability of enhancement. r a 


In a proceeding under section 105 of .the Bengal Tenancy Act for settlement 
of fair and equitable rent, the tenants relied upon receipts for 20 years to show 
uniform payment of rent as a basis for the presumption’ under section so of the 
said Act and the landlord adduced evidence in rebuttal of that presumption, of 
Jama Wasil Baki papers of more than 70 years old : 


Held, that the genuineness of the Jama Wasil Baki papers being more than 70 
_ years old, could be presumed under section go of the Evidence Act; that these 
papers had the effect of rebutting the presumption under sectién 50 of the Bengal 
Tenancy Act by. showing that previous to the 20 years for which uniform pay- 
ment of rent had. been shown there was realisation of different rates of rent: 
o Dukha v. Grant (1). ` ; x 


" {The liability of enhancement was imposed not by Jami Wasil Baki papers 
_ but by the law which in the absence of the presumption under section 50 of the 
Bengal Tenancy Act or upon rebuttal of that presumption imposed a liability to 
enhancement upon tenants. 


*Appeal from Appellate Decree No. 3631 of 1914, against the decree of G. B. 
Mumford Esq, District Judge of Faridpore, datedsthe r1th June, 1914, affirming 
that of Babu Rajendra Kumar Gupta, uid Settlement Officer of gia aa 
dated the s:oth March, 1914. olga ae 

(1) (1912) 16 C. L. J. 24. e. * at . 
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Civin. Appeal by the Defendants. 
i i916: Proceeding under section 105 of the Bengal Spares Act. 
ae Babus Jogesh Chandra Roy and Peary Mohan Stkdar for the 


Nirod Krishna Ghose 


v. Appellants. 
Maharajah Bahadur g 
Sir Prodyot Coomar Babu Hara Prosad Chatterjee for the Respondent, . 
Tagores The judgment of the Court was as follows : 
February, [0 Ina proceeding under section ro5 of the Bengal Tenancy Act 


—_— 


for settlement of fair and equitable rent, the tenants relied upon 
receipts for 20 years to show uniform payment of rent as a basis 
for the presumption under section so of the Bengal Tenancy Act, 
the landlord adduced evidence of Jama Wasil baki.papers, more 
than 7o years old and the lower appellate Court upon a considera- 
tion of these papers with the other evidence has held that they 
have the effect of rebutting the said presumption raised by the proof 
of uniform payment of rent for 20 years. 


It is contended that these papers were not admissible as inde- 
pendent évidence and that in any case under section 34 of the Act, 
they could not be relied upon as imposing a liability to enhance- 
ment upon the rent paid by the defendants. In the first place the 
papers are more than 7o years old and their genuineness can be pre- 
sumed under section go of the Evidence Act and in the second 
place they cover a very long period and the lower Court was within 
its right in believing them to be genuine. The case relied upon 
by the lower appellate Court Dukkha Mandal y. W. N. 
Grant (1) is in point and we think that it is not right to say that 
these papers have the effect of imposing any liability upon the 
tenants. Their effect is to rebut the presumption under section 
. so of the Bengal Tenancy Act by showing that previous to the 20 

years for which uniform payment of rent has been shown there was 
realisation of different rates of rent. The liability to enhancement 
is imposed: not by these papers but by the law which in the absence ` 
° of the presumption under section 50 or upon rebuttal of that pre- 
sumption imposes a liability to enhancement upon tenants. 
In this view of the case we think there is no substance in this: 
appeal. We dismiss it with costs, 


ALM Appeal dismissed. 


(1) (1912) 16 C. Ls J. 24. 
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APPELLATE CRIMINAL. 


Before Mr. Justice.-Cuming and Mr. Justice Gregory. . 


ABDUL GAFFUR PANCHAYET AND OTHERS 


‘ 


V. 


KING-EMPEROR* 


Murder=-Intention—Applicability of section 34 to section 304 Para II, Indian 
Penal Code (Act XLV of 1860)—Indian Penal Code, Sec. 35—Plea of private 
defence. i 


Section 34 of the Indian Penal Code applies toa case under section 304 
Para II. 


Although to constitute an offence under Para II of section 304 Indian Penal 
Code, there must be intention of causing death or such injury as the offender 
knew was likely to cause death, there must still be a common intention to do an 


act with the knowledge that it is likely to cause death though without the , 


intention of causing death. Each of the assailants may know that the act they 
are jointly doing is one that is likely to cause death but have no intention of 
causing death, yet they may havethe common intention to do that act: Cr. 
App. No. 248 of 1924 (x) criticised. 7 


Under section 35 ofthe Indian Penal Code, the Court or jury have to con- 
sider what is the knowledge or intention with which each person joined in the 
act. Itisincumbent on the Judge to charge the jury that they must considef 
with what knowledge or intention each person joined in the act. f 


A and B beat C who dies. A intended to murder him and knew ‘that the act 
would cause death. B only intended to cause grievous hurt and did not know 
his act would cause death or such bodily injury as was likely to result in death. 
A is guilty of murder and B of causing grievous hurt, 


It is not for the Judge to explain to the jury questions of law which do not 
arise on the facts or pleadings of the party. ° 


te 


A person raising the defence that he acted in the exercise of private defencé, 
must prove it. He must set forth the exact circumstances in which he acted: to 
show that he was justified in what he did. 


Appeal by the Accused under section 410 of the Code of Crimi- 
nal Procedure. 


- *Criminal Appeal Nos. 427 and 442 of 1926, against the order of Rajendra Lal 
_ Sadhu Esq., Sessions Judge of Barisal, dated the roth May, f926.- 
(1) (1924) decided by Walmsley and Mukerji, JJ. on the ith August. 
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The material facts appear from the judgment.  . 


The following is the charge to the jury : 


. Charge to the jury. - ` 
s Aca Adamali and Sher Gazi stand charged before you 
under sections 302 and 326 Indian Penal Code with having volun- 
tarily caused grievous hurt to Mahomed with lejas and thereby 
causing death. The accused Abdul Gaffur Panchayet stands charg- 


- ed under sections 39%, 326 with having abetted the first two 


accused-and Taher Khan in committing the aforesaid offences. 

“ The case for the prosecution is briefly as follows :—Ekramali 
and Akkelali have a piece of land. Each of them has 8 annas 
share. By amicable arrangement Ekramali possessed the northern 
half and Akkelali possessed the southern half. Akkelali is sister’s 
husband of Ekramali. The latter mortgaged his land measuring 
7 Jaisthas in Jaisudi to the accused Adamali Taluqdar ‘for Rs. 70. 
Adamali used to possess it. In Chaitra, 1331 Akkelali sold the 
land to the complainant Ekram. The latter tendered the money 
due on Jaisudi. Rent was not paid by Adamali, Ekramali wanted 
to pay the balance of the Jaisudi after deducting the rent due to 
the landlord but Adamali was not agreeable to this proposal. So 
the money due of Jaisudi was not paid and the mortgage docu-. 
ment remained with Adamali. But the. land was cultivated by 
Ekramali in last year (1332 B.S.). He cut down and took the fine | 
paddy a few days before the occurrence. On roth Pous. Friday ` 
(corresponding to 25th December last), these three accused and 
Taher Khan brought a number of northern reapers to the land for 
cutting the coarse paddy which Ekramali had grown on the land.. 


‘The reapers began .to cut paddy. Ekramali and his two brothers 


Adamali and Monteali and cousin brother Mahomed came to the. 
land being well armed. There was an altercation. Both parties 
advanced: towards each other. Afterwards Ekramali and his two. 
brothers drew back a little seeing the accused to advance, Mahamed 
flung a leja at Taher Khan. The latter warded it off with a leja 
which he had in his left hand. He, Adamali Taluqdar and Sher 
Gazi each had two lejas and the Panchyet had a lathi, Panchyet ; 
Gaffur ordered to kill a man and keep him there. Then-Taher 
Khan stabbed Mahomed in his abdomen with a leja, Sher Gazi and 
Adamali gave him cuts with their lejas. Mahomed fell down on 
the bhita land of, Amir which is south of the disputed land. Maho- 
med died then and there. Hkramali lodged ejahar at the thana. ` 
All the accused deny the charge and plead innocence. Gaffur 
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Panchayet stated before the committing’ Magistrate that he had. 


many litigations with Tarak Sen and Satya. Bhuson’s Naib Mon 
Mohan and Ekram was their tenant, so he was falsely implicated. 

“ Adam Ali Taluqdar’s contention is that he grew the paddy. 
No money was tendered to release the mortgaged land, that 
Rs. 300 was advanced by jaisudi, that he grew the paddy in ques- 
tion, that in one night Ekram Ali stealthily cut away the fine paddy 
for which he brought criminal case and out of enmity he has been 
falsely implicated. 

“ Sher Gazi set up enmity with Ekramali in connection with 
impounding of a cattle. 

“ The trend of the cross-examination indicates that} the complai- 
nant Ekramali killed Mahomed and falsely charged these accused 
persons with the offences with which they stand charged. It was 
also suggesied that the Panchayet has enemies as choukidari tax 
was increased and he realised tax by attachment pebwithsraoding 
the opposition of many of the tax-payers. 


“ Sher Gazi further stated here that “he had attached the goods 


of Hujjotali (witness) and subsequently he sued him. 

“ Adam Ali (accused) further told you that the petition of com- 
plaint (Ex. B. ) filed a few days before this occurrence against 
P. W.1and many of the witnesses: regarding the citing of his 
paddy of this land was his jadad, 

i The accused should be presumed to be innocent until their 
guilt is established by satisfactory evidence. The onus of prot 
ving their guilt is entirely on the Crown. They owe no duty to the 
prosecution to prove their innocence. No adverse inference should 
be drawn against them for not examining any witness.” 

“Babu Sures Chandra Talukdar for the Appellants in Appeal 427: 

Mr N. K. Bose and Babu aoe Chandra Roy Chowdhury for the 
Appellant i in Appeal 442. 


Mr, Khundker oxy Legal Remembrancer) for the Crown. 
C, Ay. y. 


of 1026." 

' This is an appeal by two persons Adam Ali Taluqdar and Sher 
Gazi, who have been sentenced by the Sessions Judge of Barisal 
agreeing with the unanimous verdict of the Jury to 7 years rigorous 


imprisonment under the second part of section 304 Indian Penal Code. 
The facts are as follows : There are two persons Ekram Ali and 


Akkel Ali who own a piece of land each having ari eight anna share 
in it. By arrangement Ekram Ali possessed the northern half and 


The judgment of the Court was as follows : Appi No. 427 
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CRIMINAL, Akkel Ali the southern half. Akkel Ali is the husbaħd of the sister 

1926. of Ekram Ali. Ekram Ali mortgaged the land to Adam Ali Taluqdar 
Ab dal Gaffur one of the appellants now before us and Adam Ali was in possession. 
Panchayet. - Then Akkel Ali sold the land to Ekram Ali. Ekram Ali wanted to re- 


King. Emperor. deem the mortgage and tendered the money to Adam Ali. There were 
ane some dispute about the payment of the money but Ekram Ali culti 
vated the land. On the 25th December, 1925, Adam Ali, Sher Gazi 
and Abdul Gaffur who is the appellant in a connected appeal and 
one Tahir Khan, brought a number of reapers and proceeded to cut 
the coarse paddy grown on the northern half of the land by Ekram 
Ali and began to cut the paddy. Ekram Ali and his two brothers 
Adam Ali, Monta Ali and cousin Mahammad came to the spot. 
The two parties faced each other and Mahammad flung a spear at 
Tahir Ali which missed him. Abdul Gaffur called out to the party to 
kill some one. Taher Mahammed then struck Mahammad with his 
spear,in the stomach and Sher Ali and Adam Ali also stabbed him. 
He fell down and died on the spot. 
The defence was that of innocence and enmity. 


Mr. Talukdar has argued that section 34 of the Indian Penal 
Penal Code can have no application to the second part of section 
304 under which the appellants have been convicted. His argu- 
ment is this ; 


The second part of section 304 runs as follows: “orwith im- 
srisonment of either description for a term which may extend to 
ten years, or with a fine, or with both, if the act is done with the 
knowledge that it is likely to cause death, but without any intention 
to cause death or to cause such bodily injury as is likely to cause 
death.” Mr. Talukdar argues that to apply section 34 there must be 
a common intention and that as there was no common intention to 
cause death or such bodily injury as is likely to cause death because 

° ` the definition of section 304°Para II excludes such intention, section 
34 cannot apply. The simple answer to this contention is this that 
although to constitute an offence under section 304 Para II there 
must be intention of causing death or such injury as the offen- 
der knew was likely to cause death, there must still 
be a common intention to do an act with the knowledge that 
itis likely to cause death though without the intention of causing 
death. Each ofthe assailants may know that the act they are 
jointly doing is one that js likely to cause death but have no inten- 
tion of causing death, yet éhey may certainly have the common 
intention to do that act. Noone will dispute that such an act is 
. e 
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.with the common intention of all which must be gathered from the 
the circumstances of the case. He also explains section 304 very 
carefully and points out that to find them guilty under section 304 
Para II there must be the knowledge that the injury is likely to 
cause death, and although it is not put in so many words, I think 
dt is to be inferred from the charge asa whole that it was put’ to 
the. jury that they had to consider the knowledge with which each 
person acted. .Mr. Talukdar next contends that the learned Judge 
never explained to the jury the law on the subject of the right of 
private defence. Now it is not for the Judge to explain to the jury 
questions of law which do not arise on the facts or pleadings of 
the party. In this case the appellants themselves never pleaded 
that they acted in the exercise of the right of private defence. Their 
plea was a simple denial. It was presumably argued by their 
counsel that they were acting in the right of private defence. They 
themselves however as far as can be seen never raised it and it 
cannot therefore be said to have ever been their case. If a person 
raises the defence that he acted in the exercise of the right of 
private defence he must prove it. He must set forth the exact 
circumstances in which he acted to shew that he was just:fied in 
what he did. It has no doubt been held that he may plead he 
was not there and at the same time make out from the evidence 
of the prosecution witnesses that what he did was in the exercise 
of the right of private defence. But it seems to me that if there is 
absolutely nothing in the prosecution evidence to suggest that he 
was so acting, there is nothing to go to the jury. It is very difficult 
„forthe Judge to put to the jury what is really a hypothetical and 
nobody’s substantial case. There are so many factors and circum- 
stances which require to be proved to establish a right of private 
-defence that it is difficult to see howit can be successful unless 
‘specifically pleaded. The Judge has always this difficulty that he 


. never knows whatin the each case he has to put and it is very 


. difficult for an appellate Court to discover what case he was asked 
to put to the jury on behalf of the accused when they themselves 
.say nothing or for an appellate Court to say that the accused’s case 
of the right of private defence*was or was not properly put for the 

. simple reason that the appellate Court does not know what that 
case.was. In the present case however the Judge does seem to have 
explained the right of private defence to the jury and I am not 

. prepared to find on the fact proved or alleged that this explanation 

“was not sufficient. The resplt is that this appeal must be dismissed 
and thegaccused if on bail must surrender to serve out the remainder 
of their sentence, 
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Appeal No. 442 of 1926. 

This is the appeal by one Abdul Gaffur Panbhayet who has been 
convicted under section 304 Para If read with section rog and sen- 
tenced to 2 years’ rigorous imprisonment and a fine of Rs. 50, in 
default to undergo a further term of six months’ rigorous 
imprisonment. 

The facts of the case have been fully set forth in the connected 
appeal No. 427 of 1926 and it is unnecessary to recapitulate 
them, 

The case against the present appellant is that he instigated the 
two men Adam Aliand Sher Gazi to kill Mahammad Ali. 

The instigation consisted in certain words which he used. 
Learned counsel who has appeared for him has contended that 
the Judge did not correctly explain to the jury the law of abet- 
ment, He contends that Abdul Gaffur has been convicted under 
section 304 read with section rog. Section rog deals with the case 
in which the act was committed as a result of the abetment, Mr. 
Bose contends that it was Mahammad Ali who by throwing a spear 
-at Taher Ali started the whole trouble and so it was not on account 
of the words used by Abdul Gaffur that Mahammad Ali was 
killed. 


We have carefully considered the charge of the Judge to the jury 
and it is quite clear thathe did put it to the jury to consider 
whether it was the appellant Abdul Gaffur who instigated the death 
of Mahammad and whether the death of Mahammad Ali was tht 
result of the instigation, The concluding words of his charge on 
this point are : i 

“Tf the words uttered could not have been the main reason for 
the assault on the deceased he is entitled to be found not 
guilty.” 

The jury were left to put their own interpretation on the words 
used. : i 

We have next been asked to consider the question of sentende. 
No doubt the appellant did nothing more than urge on the others, 
but the man who urges on others .is often the real cause of the 
whole trouble and but for his urging nothing would have happened. 
We are not prepared to say that his sentence errs on the side of 
severity. His appeal is dismissed and if on bail he must surrender 
to serve out the remainder of the sentence. 


JCA T, M. _ e Appeals dismissed, i 
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` Before Mr, Justice Duval and Mp, Justice D. X. Mitter, » 


ee 


awn. 9°: ° SRIMATI KUMUDA KUMARI DASI 
werd le $ . . 
November, 23,24 >- =.  BALSOOK ROY* 


Admissibility in evidence—Recitals of boundaries of disputed land—Documents 
` between third parties~Executant @ead— Evidence Act (I of 1872), Sec. 32(3)+ 


Per Curiam: Recitals of boundaries of lands other than those in suit, cone 
tained in documents between third parties who are strangers to the suit are :not 
admissible and cannot be relied upon in evidence: Braja Mohan v. Gaya 
Prasad (1) followed. 


Per Mitter, F: Such documents, if offered in the case (and their reception is 
‘objected to), either under section 13 or under section 32 of the Evidence Act, 
are inadmissible in evidence : Brojeshware v. Budhanuddi (2) followed. Imrit v. 
Sirdhari (3) dissented from. 


Recitals of boundaries of lands other than those in suit, contained ina docu- 
ment between third parties is inadmissible in evidence whether the executant of 
the document is deadsor alive.t 


A statement that certain other lands lie on the boundary of the land forming 
the subject matter of the document cannot be regarded as having been made 
against the pecuniary or proprietary interest of the person making it within the 
meaning of sub-section (3) of section 32 of the Evidence Act: Braja Mohan v, 
Gaya Prasad (1) followed. : 


The inadmissibility of the documents depends on the general principle that if 
a party is not bound by the recital in an instrument to which he was no party, 
the document will not be allowed to affect his rights in any way. 


` . ‘Appeals by the Defendant,- 
Suits for ejectment. 


` -The material facts. appear from the judgment. 
Babus Rupendra Kumar Mitter and Dharmadas Set for the 
Appellant. 


*Appeals from Appellate Decrees Nos. 1526 to 1529 of 1924, against the 
decision of Babu Atul Chandra Banerjee, Additional Subordinate Judge -of How- 
rah, dated the 17th June, 1924, modifying that of Babu Anukul Chandra Sanyal, 
Munsiff, Additional Court at Howrah, dated the 15th February, 1923. 

(1) (1926) 45 C. L. J. 55 ; 30 C, W. N. 761. 

(2) (1880) I. L. R. 6 Calc. 268. 

(3) (1911) 15 CeL. J- 7 ; 17 C. W. N. 108. 

. “+For a-contrary. view, see Shes Ketabuddin v. Nafar Chandra Pattok (1926) 
44 CLJ 582—Rep. 
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Drs. Sarat Chandra Basak and Bijan Kumar Mukerjee for the Crate, 
Respondent. 1926.: 
we 
The judgments of the Court were as follows :— : Srimati Kumuda‘ 


i Kumari Dasi 
D : These f appeals arise out of four suits b v. 
uval, J se four app ur suits brought Ditsook Roy. 


by the plaintiff to eject certain persons as being tenant at will La 
. holding over after notices to quit. The plaintiffs case is that the November, ay 
lands in these suits are ziskar lands of one Gopal Chandra Mitra 

and that they have come into the plaintiff's possession by various 

deeds of transfer. But they are homestead lands in which the defen- 

dants had no permanent right and therefore notices were served on 

them to quit and as the defendants have not removed, these suits 

have been brought. The defence is that these lands are not niskar 

lands at all but are ma/ lands of the Dighapatia Raj and are held 

at present under Kumar Sarat Kumar Roy of Dighapatia by 

the defendants as tenants. 

The first Court gave a decree in favour of the plaintiff for eject- 
ment and for certain other reliefs. The Subord.nate Judge in a most 
elaborate judgment has confirmed the decision of the Munsiff as to 
ejectment, confirming, but varying his order in respect of back rent 
claimed. In appeal to this Court three points are taken. 

The first point which I would take up is howevér the only 
material one in this appeal. It appears that the learned Subor- 
dinate Judge came to his findings on a consideration ofa very , 
large amount of evidence, and among that mass of evidence which 
he considered were two exhibits 13 and 22. „Exhibit 13 wasa 
hobala by which certain lands to the south of the lands now in suit 
were purchased by one of the predecessors of the plaintiff from the 
widow and the son of Debendra Sarkar and in that document the 
disputed land is described as belonging to Gopal Mitter. Similarly 
by exhibit 22 which is also a Zoba/la and dated roth June 1908 one 
Rameswar Khemaka purchased lands on the boundary of the dis- 
puted lands and there the disputed land is described as Gopal’s* 
niskar, Rameswar is examined’ in the case and he speaks 
of the lands he purchased .as being adjacent to 
and bordering on the lands in suit; he says that the 
land in suit is Gopal Mitter’s and he also supports his evidence 
by referring to his title deeds, his vendor being dead. Now it is 
argued in accordance with a long series of rulings the last of 

-which appears to be the case of Braja Mohan Das Adhikary v. 
Gaya Prasad Karan (t) that recitals of Boundaries of lands other 


(1) (1926) 45 ©. L. J. 55; 30 C, W. N. 761. ` n 
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Civit. than those in suit, contained in documents between third parties 
3926. f who are strangers to the suit are not admissible and cannot be 
apse ene PR relied upon in evidence. No doubt there are some earlier decisions 
Kumari Dasi by which such documents have in certain cases been admitted, but 
Ditsook Roy. 80 far as I can see the whole trend of the recent authorities of this 
Duval, ¥. Court is that document of this description cannot be received as 
pacts evidence in respect of lands to which they do not relate. The 


question therefore arises whether the admission or the considera- 
tion of these two documents by the learned Subordinate Judge has 
vitiated his decision. It is urged for the defence however that 
even though these two documents may not have been rightly 
admitted, apart from them the learned. Subordinate Judge 
came to an independent decision that these lands were Gopal 
Mitter’s which have been subsequently purchased by the plaintiff 
as the niskar lands, Now before he discusses the value of the 
habaia exhibit 13, he has said that the whole evidence shows 
that the disputed lands did belong to Gopal Mitter’s and that 
Gopal’s widow, Kakumoni used to realise rent from the defendants 
in respect of these lands. After that he goes into along disquisi- 
tion as to the value of Exhibit 13 and discusses its admissibility in 
evidence. So it is perfectly clear that he did put considerable 
.value on the recitals in these two exhibits. In this view in my 
opinion this evidence might have seriously influenced the Subordi- 
enate Judge in coming to the decision he has arrivedat. I consider 
therefore that it is necessary to set aside the judgment of the 
Subordinate Judge and to remand the case to that Court for 
rehearing after excluding these two exhibits from its considera- 
tion. ` 

Two other points are raised with which I shail now deal. It is 
urged that the defendants summoned production from the Kundu 
Chowdhury Babus of a certain chitta of 1868. The chitta was pro- 
duced but the learned Munsif refused to take it into evidence. It 
is urged that the chitta proved itself and it should have been 
received in evidence. But the learned vakil for the appellant has 
been unable to show us that there was any evidence to prove the 
chitta or what was its value and I do not think that we can say 
that its rejection was in the circumstances improper. It was 
merely produced on summons and so far as I can see no further 
proof was given in support of it, (not even as to who wrote it)” 
inthe first Court. I therefore consider there is no ground for 
ordering that in the rehearing of the appeal this document 
should be taken into consideration. 


. F 
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Thirdly, it appears that an application was made for leave to pro- 
duce in the appellate Court a certain decree on the ground that this 
piece of evidence had only been discovered after the decision of 
the Munsiff and before the case came up for hearing before the 
Subordinate Judge. The Subordinate Judge rejected this applica- 
tion. In my opinion he was perfectly justified in.doing so. It was 
difficult in appeal to test the value of such a document at that late 
stage and therefore the Subordinate Judge was unable to accept it. 
In-this point too I would uphold the decision of the Subordinate 
Judge. . 

` .The result then is that the decree of the Subordinate Judge is 
set aside and the appeals sent back to that Court fora retrial after 
taking into consideration the observations made above. Costs to 
abide the result. ; 

Let the hearing be expedited in the lower appellate Court. 

Let the record be sent down at once. 

Mitter, J : I agree. I only desire to add that the two documents 
exhibits 13 and 22, which the appellant contends, are not admissi- 
ble, are documents to which the present defendants were no parties. 
The inadmissibility of the documents depends on the general 
principle that if a party is not bound by the recital in an instru- 
ment to which he was ‘no party, the document will not be allowed 
to affect his rights in any way. The general principle is well stated 
in a passage in Mr. Justice Woodroffe’s well-known treatise, 
on the Law of Evidence at page 729. The learned author there says, 
“A recital in a deed orother instrument is in some cases conclusive, 
and in all cases evidence, as against the parties who make it, and 
those who claim under them and it is of more or less weight or more 
or less conclusive against them according to circumstances, It is 
a statement deliberately made by those parties, which, like any 
other statement, is always evidence against the persons who make 
it. But it is no more evidence as against other persons than any 
other statement would be.” As an authority for this proposition the 
learned auther cites the well-known decision of Brojeshware 
Peshakar v. Budhanuddi, (1). That was the view which'was accepted 
in this Court for a long time. the case of Zarit Chamar v. 
Sirdhari Pandey (2) which laid down that recital of boundaries 
in the lease was admissible against a person nota party took the 
contrary view. There have been later decisions which have not 
accepted this later view and the trend ‘of .the retent decisions is 
not to admit evidence which have been offered in the case and‘to 

(x) (1880) I. L. Re 6 Cale. 268. (2) (rgt1) ‘15 C. L. J. 7 ; 17°C. W. N. fo 
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the reception of which in evidence is objected to Viz. exhibits 13 
and 22, either under section 13 of the Indian Evidence Act or 
under any other section of the Act. With. reférence to exhibit 22 
it has been contended on behalf of the respondent that the execu- 
tant of the document is dead, and if the recital is not admissible 
either under sections 9, rt or 13 of the Evidence Act, itis 
at ary raté admissible under section 32 clause (3) of the Indian 
Evidence Act. ` But I fail to see how the statement that certain 
otber lands lie on the boundary of the lands forming the subject 
matter of the document can be regarded as having been made 
against the pecuniary or proprietary interest of the persons making 
it within the meaning of sub-section (3) of the section’ 32 of the: 
Evidence Act. I:am therefore inclined to follow the later decisions 
to which reference has already been made by my learned” 
brother and therefore agree in ane order of remand which he has 
just now made. f 


A T. M. Case remanded. 


CIVIL REVISION. 
o Before Mr. Justice M. N. Mukerji'and: Mr. Justice Graham. 


KASISWAR ROY AND OTHERS 
E 


SATYA PRASANNA DASS.* 


Reviem—Application dismissed by second Subordinate Yudge.—Second Subor- 
_ dinate Fudge subsequently became first- Subordinate Fudge of that District- 
. Application for review to be presented to whom—Bengal Civil Courts Act 

(X11 of 1887), Secs. 3,13—Civil Procedure Code (Act. V of 1908), Sec. 24-— 

Transfer.— Jurisdiction. 

By assigning some particular civib business to the Subordinate Judge and 
thus arranging for the administration, the District Judge Cannot divest the 
Subordinate Judge of the jurisdiction which had been conferred on him by 
the Local Government under the provisions of sub-section (1) of section 13 of the 
Bengal Civil Courts Act: Bechu Koer v. Golab Chand (1). 


# Civil Revision Case No. 956 of 1926, against the order’ of B. G. Chatterjee 
Esq. ,District Judge of Backergunj, :dated the 8th July, 1926. 
e (1) (1899) I..L. R. 27 Calc. 27. 
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An application for setting aside an execution sale under order 21 rule go of the 
Code of Civil Procedure was dismissed for default by the Second Subordinate 
Judge (Mr. Sen) on the 2oth March, 1926. On the 16th April, 1926, Mr. Sen was 
put in charge of the business attaching to the Court of the First Subordinate Judge 
of that District. On the 2oth April, 1926, the petitioner made an application for 
review under order 47, rule, 1 of the Code of Civil Procedure before Mr. Sen, 
who ordered the petition to be traasferred to the Second Subordinate Jndge’s 
Court. In accordance with that order, the petitioner refiled the application in 
the Court of the Second Subordinate Judge, who directed it to be registered and 
notices to issue on it upon the parties. Thereafter the petitioner applied to the 
District Judge for transfer of the petition from the Second Subordinate Judge’s 
Court to the Court of the first Subordinate Judge. The District Judge refused 
the application: 

Held, that Mr. Sen was competent to deal with the application for review 


and that he should not have returned the petition. 
That the District Judge should have transferred the petition to the file of Mr. 
Sen : Peary Lall v. Komal (1) and Ram Narain v, Parmeshwar (2) distinguished. 


Application for Revision under section 115 of the Code of Civil 
Procedure and section 107 of the Government of India Act. 

Application for review against the order of dismissal for default. 

Babu Suresh Chandra Talukdar for the Petitioners. 

No one for the Opposite Party. 

The judgments of the Court were as follows : 

Mukerji, J- There was a proceeding under order 21, rule go 
of the Code of Civil Procedure for setting aside a sale. It was on 
the file of Mr. K. K. Sen who was then the Subordinate Judge 
of the Second Court at Barisal. The proceeding was dismissed for 
default by Mr. K. K. Sen on the zoth of March r926. On the 
16th of April 1926, Mr. K. K. Sen was putin charge of the busi- 
ness attaching to the Court of the First Subordinate Judge of that 
District. On the oth of April 1926 the petitioners against 
whom the aforesaid order of dismissal for default was passed made 
an application under order 47, rule r of the Code of Civil Proce- 
dure before Mr. K. K. Sen who, as I have already said, had by this 
time become the presiding Judge of the First Court. This applica- 
tion was dealt with by Mr. K. K. Sen as the Subordinate Judge, 
First Court of Barisal on the 3rd May 1926 with the following 
order: “Let the petition be returned to the filing pleader B. 
Lakshmi Prasanna Banerjee for filing it in the proper Court.” This 
order it may be mentioned here, was passed on a note which was 
submitted by the office to the learned Judge and which was to the 
effect that it appeared. from the order-sheet that the petition had 
been filed in that Court by mistake because the miscellaneous case 


(1) (1880) 1. L. R. 6-Calc. 30. (2) (1897 I. L. R. 25 Cale. 39. 
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in question had been disposed of by the Subordinate Judge, Second 
Court, Barisal. On the same day the petitioners in accordance 
with the order passed as aforesaid by Mr. K. K. Sen refiled the 
application in the second Court and the Subordinate Judge who 
presided in that Court directed it to be registered and notices to 
issue on it upon the parties. Thereafter, presumably because the 
officer who was presiding in the Second Court would have no juris- 
diction to deal with the petition by reason of the provisions of 
order 47, rule 2 of the Code of Civil Procedure, an application 
was. made by the petitioners before the District Judge of 
Backarganj praying for a transfer of the petition from the Second 
Court to the First Court. The learned District Judge by an 
order passed on the 8th July 1926 refused the said application. He 
relied upon the decision of this Court in the case of Peary Lall 
Mozoomdar v. Komal Kishore Dassi (1) and Ram Narain Joshy v. 
Parmeswar Narain Mahia (2) as supporting the view that he took, 
namely, that inasmuch as the petition was then pending ina 
Court which had no jurisdiction to deal with it there could be no 
order of transfer made by him in respect of that petition. The 
petitioners have now moved this Court and obtained a rule to 
show cause why the case should not be transferred to the first 
Court of the Subordinate Judge or why such other or further 
order should not be passed as to this Court may seem fit and proper. 

The opposite party has not entered appearance in this Rule. 
We have, therefore, looked into the matter as carefully as we could 
and we have come to the following conclusion. 


The petition in this present case was filed before the officer 
who had dismissed the previous proceedings for default. He was 
asked by this petition to review his own order. The only difficulty 
which apparently struck the learned Subordinate Judge as being 
insurmountable was that whereas’ he had dealt with the original 
proceedings and dismissed® them for default as the judge of the 
Second Court, when the petition was presented before him he 
had become the Judge of the First Court. Looking at the pro- 
vision of the Bengal Civil Courts Act (Act XII of 1887) it 
seems to me to be clear that under section 3 of that Act itis the 
Court of the Subordinate Judge which forms a class of Civil 
Courts within the meaning of that Act, and under section 13 
sub-section (1) the Local Government fixes the local limits of the 
jurisdiction of ayy Civil Court under that Act. The particular 

e 


(1) (1880) I. L. R. 6 Calc, 30. (2) (1897) I. L. R. 25 Calc. 39. 
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officer who had’. dismissed the original proceedings was, no doubt, 
at the time when he passed that order, the presiding Judge of 
th8 First (Second ?) Court, and when the application for review 
was presented before him he had become the presiding’ Judge 
ofthe Second (First?) Court. That apparently was by reason 
of the provisions of cl. (2) of section 13 which empowers a Dis- 
trict Judge to assign to each of the Subordinate Judges such 
civil business as is cognizable by a Subordinate Judge. By 
assigning some particular civil business to the learned Judge and 
thus arranging for the administration, the District Judge could not 
have divested the learned Judge of the jurisdiction which had 
been conferred on him by the Local Government under the provi- 
sions of sub-section (1) of section 13. The view we take of the 
matter is in accord with what was expressed in the cases of Bechu 
Koer v, Golab Chand (1), Munsi Md. Kazemali v. Munshi Niamu- 
ddin (2) and Raja Jaggannath Prasad v. Sheonandan (3). Yn our 
opinion, the learned Subordinate Judge was in error in supposing 
that because he had by the 2oth of April 1926, became the 
Subordinate Judge of the First Court of Barisal that there was any 
impediment in his way in dealing with the application for review 
that was presented before him and, in our opinion, he should not 
have returned the petition. We are also of opinion that the learned 
District Judge was in error in supposing that under the peculiar 
circumstances of the present case the authorities upon which he 
relied and which have been referred to above can possibly have 
any application. Those two are cases in which, so far as can be 
gathered from the reports, the proceedings were originally laid in 
a Court which has no jurisdiction and in that way the cases are 
clearly distinguishable from the case now before us. We are of 
opinion that the matter should be dealt with by Mr. K. K. Sen 
who, we are told, isat present the Subordinate Judge of the First 
Court of the District of Barisal. $ 

We accordingly set aside the order passed by the District Judge 
refusing: to transfer the case and we direct that petition under 
Order 47, rule 1 which forms the subject matter of these proceed- 
ings be now transferred to the file of Mr. K. K. Sen so that he 
may deal with and dispose of it in accordance with law. 


The opposite party not having appeared in this Rule we make no 
order as to costs. 


Graham, J. I agret. 
AT M. . 


Rule made absolute 
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Before Mr. Justice M. N. Mukerji and Mr. Justice Graham. 


PRAVAT CHANDRA GIRI 
I, 


AMULYA CHANDRA BHADURI AND OTHERS* 


Party—Substitution—Decree—Civil Procedure Code (Act V of 1908), Sec, 115, 
O. 1 R. 10—Rent suit, if can be converted into title suit. 


To bring a case within order 1 rule 10 of the Code of Civil Procedure, it must 
be shown first, that the action was commenced in the name of the original plain- 
tiff by mistake, and, secondly, that the substitution or addition is necessary for 
the determination of the real matter in dispute. 


Where there was not a bona fide mistake on the part of the original plaintiff 
in having instituted a suit on his own behalf, rule 10 of order 1 of the Code of 
Civil Procedure has’ no application. 


As a general rule a plaintiff cannot be added without the consent of tbe exist- 
ing plaintiffs: Emden v. Carte (1) and Pennington v. Cayley (2). Such con- 
sent would be all the more necessary in the case of substitution. 


A brought a suit against B for rent. B alleged that asthe property was in 
the possession of the Receiver, the suit should have been brought by him. The 
latter thereupon applied to be added asa co-defendant in the suit. This appli- 
cation was rejected by the Court. The Court suggested that the Receiver might 
come in and prosecute the suit as the sole plaintiff. Thereafter the Receiver 
made an application to the Court to be allowed to prosecute the suit in place of 

ethe original plaintiff and this was allowed. Against this order the original plain- 
tiff (A) moved the High Court : 

Held, that even if the order be assumed to be a decree, the High Court had 
jurisdiction under section 115 of the Code of Civil Procedure to deal with : the 
matter, 

That the order was made without jurisdiction and could not be justified by 

-reference to the provisions of order r rule 10 of the Code of Civil Procedure. 

A third party should not be made a party toa suit for rent so as to convert 
a simple suit for arrears of renf into one for the determination of the title to the 
property in respect of which the rent is claimed: Zodat v. Kally Dass (3). 


Application for Revision under section 115 of the Code of Civil 
Procedure by the Plaintif. + 


“Suit for rent. 


*Civil Revision Case No. 991 of 1926, against the order of Babu Gopeswar 
Banerjee, Munsiff, 1st Court, at Chinsurah, District Hooghly, dated the qth 
March, 1926. . 2 

(1) (1881) 17 Ch. D. 169. * (2) (1912) 2 Ch, 236 ; 106 L. T. 59I. 

. (3) (1881) L L. R. 8 Calc. 238. 


$ ` 
. 
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The material’facts appear from the judgment. 


Babus Brojolal Chakravarty, Asita Ranjan Ghosh and Lalit 
Mohan Sanyal for the Petitioner. 


Babu Dwarka Nath Chakravarit, Mr. Girija Prasanna Sanyal 
and Babu Jatindra Nath Sanyal for the Opposite Party. 


The judgments of the Court were as follows : 


Mukerji, J. The petitioner in this Rule instituted a suit for 
rent in the first Court of the Munsiff at Hooghly. The suit was 
for recovery of the rent for the years 1329 to 1332. It was 
alleged on behalf of the petitioner that he had a Patni Taluq in 
Mouza Jagannathpur and that defendants in the suit were tenants 
under him. The tenants appeared and filed a written statement 
alleging amongst other things that the plaintiff was not entitled to 
a decree for rent as Mouza Jagannathpur was in the possession of 
+ the Receiver who had been appointed in respect of what is 
known asthe Tarakeswar estate and that they had already paid 
the rents which were due from them tothe said Receiver. This 
allegation of the defendants were supported by the Receiver who 
made an application to the Munsiff on the r4th August 1926 pray- 
ing to be added as a party to the suit. The Muntiff rejected this 
application by an order dated the 16th August 1926, and in the 
said order appears to have suggested that the Receiver might, if so 
advised, come in and prosecute the suit as the sole plaintiff there 


in. Thereafter on the 2and August 1926 the Receiver apparently” 


acting on the suggestion aforesaid made an , application to the 
Court and the same was granted by an order passed on the 13th 
September 1926. By this order the Munsiff directed that the 
Receiver should be made the sole plaintiff in the suit in the place of 
the original plaintiff, namely, the petitioner and that the Receiver 
should be allowed to prosecute the same. It is the validity of the 
order which has been questioned before ùs in this Rule which the 
petitioner has obtained. ‘ 


An objection in the nature of a preliminary objection has been 
taken before us though at the conclusion of the hearing of this 
Rule, on behalf of the tenants opposite party, It is substantially 
to the effect that the order that has been passed by the Munsiff is 
one which comes within the purview of order r rule ro of the Code 
of Civil Procedure and it has the effect of finally adjudicating upon 
the rights of the- plaintiff and that, therefore, it shoald be treated as 
a decree within the meaning of section 2°of the Code of Civil Pro- 
cedure and consequently an appeal would lie from this order, In 
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support of this position reliance has been placed upon a decision 
of the Patna High Court in the case of’ Ramji Pandey.v: Alaf. 
Khan (1) and the case of Rama Raov. The Raja of Pittapur (2). 
In the former of these two cases in a. suit for partition, on the 
application of the plaintiff in that suit, certain defendants were 
dismissed from the suit and the suit as against these defen- 
dants was dismissed and it was held that the order dismissing the 
said defendants from the suit amounted to an adjudication of 
their rights in that suit against them and, therefore, it amounted 
to a decree. In the second of the aforesaid cases any order 
striking out a defendant from the array of the parties therein as 
an unnecessary party and dismissing the suit as ‘against him was 
held to amount in effect to a decree. The reports of these two 
cases show that there was an adjudication.on the’ question of the 
tights of the persons who were struck out : from the suit and in that 
respect there is some distinction as between. those cases on the one 
hand and the case before us on the other but Iam not of opinion 
that, even if the two cases to which I have referred be considered 
as not being distinguishable from the present one and even if it 
be conceded that the plaintiff could have waited till a proper 
decree was passed in the suit as against him and could then have 
preferred an appeal that the present application before us iri so 
far as it purports to be under section 115 of the Code of Civil 
Procedure is not maintainable. The position seems to be that no 
appeal in point of fact has been preferred to any Court against the 
decision passed by the learned Munsiff, assuming for a moment that 
that’ decision may be regarded as amounting to a decree as against 
the plaintiff and ‘that the appeal Jay from it. I am clearly of 
opinion that this Court has jurisdiction in the present case by 
reason of the provision of the section r15 of the Code to deal with 
the matter and now that the records are before us, there is no 
teason why we should not deal with it. The preliminary objection, 
therefore, in my opinion must be overruled. 


Turning now to the merits of the case, two contentions have. 
been urged before us in support of this Rule. The first one .is to 
the effect that the learned Munsiff has no jurisdiction to pass the 
order that is complained of in this Rule and the second one is to 
the effect that in point of fact the. Receiver was not appointed 
in respect of the petitioner’s interest in the Mouza Jagannathpur. 
As regards the stcond contention reference has been made to the 


`e (1) (1924) le L. R. 3 Pat. 859  - (2) (1918) I. L, R. 42 Mad. 219- 
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-schedule appended to the plaint in the suit in which the Receiver 
was appointed and from which it appears that the rent free Debut- 
tur‘lands in Mouza Jagannathpur were the properties, amongst 
others, that formed the subject matter of that suit. As against 
that, reliance has been placed on behalf of the opposite party upon 
the order appointing the. Receiver, It is not possible upon the 
materials that are before us to pronounce a definite opinion on the 
question as to whether the Receiver was or was not appointed in 
respect of the putni interest in Mouza Jagannathpur which the 
plaintiff claims to be entitled to and on the the strength of which 
interest he has instituted the present suit. But it does not appear to 
me to be necessary for the purposes of the present Rule to go into 
this question further and’ to attempt to arrive at a decision on it 
because I am of opinion that the order that has been passed by the 
Munsiff in this case and which is now complained of in the present 
Rule is one which cannot be supported upon any ground and is one 
of which the learned Munsiff had no jurisdiction whatsoever to pass. 
As I have already stated the tenants opposite parties relied upon 
the provisions of order 1 rule ro of the. Code for justifying the said 
order. I may mention here that the learned vakil who has appeared 
on behalf of the Receiver has frankly conceded that the order cannot 
be justified by reference to any provision of the law. Order 1, rule 
to corresponds to Order 16 rules 2, rr and 39 of the English 
Rules of the Supreme Court „of 1883. To bring a case within 
Sub-rule x of rule. 10 it must be. shown first that the action was® 
commenced in the name of the original plaintiff by mistake and, 
second, that the substitution ot addition is necessary for the determi- 
nation of the real matter in dispute. This | clearly is not a case in 
which, it.can ‘be said that there. was a bona fide. mistake on the part 
of. the original plaintiff in having instituted a sitit on, his, own behalf. 
The ‘sub-rule, therefore, clearly has no application ‘to the 
present case. Iti is also clear upon “the ‘Authorities that ds'a gene- 
ral rule a plaintiff cannot be added without the consent of the, 
existing plaintiffs: Enden v. Carte (x) ; Pennington v. Cayley ( 2). 
It is only reasonable to hold that, such consent would be all the 
more necessary in the case of a substitution. The order, theréfore, 
cannot be justified by reference to the provisions of order 1, rule ro 
of the Code of Civil Procedure and must accordingly be set aside. 
The question then arises as to whether we should now pass an 
order upon the application of the Receiver that wag filed on the 
14th August 1926 praying to be addedeas a party to the suit and 
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Civit. allow him to be added as a co-defendant. The propriety of passing 
i936: an order to that effect has been pressed before us very forcibly by 
the learned vakil appearing on behalf of the Receiver and our atten- 
v. tion has been drawn to an order which appears to have been 
Amulya Chandra passed by the District Judge upon the application of some persons, 
= whether the present defendants were amongst them or not does 
Mukerji, F. R RS 

Z not very clearly appear, by which order the learned District Judge 
directed the rents in respect of Mouza Jagannathpur to be paid 
to the Receiver. We have carefully considered the circumstances 
but we are clearly of the opinion that it would notjbe right to allow 
the Receiver to come in and be added asa party defendant in the 
suit and then raise questions of title which ordinarily should be 
considered as a foreign to a simple suit for rent. As has been 
laid down by this Court in the well known case of Zodat Mollah v. 
Kally Dass Roy (1) a third party ought not to be made a party to 
a suit for rent so as to convert a simple suit for arrears of rent in- 
to one for the determination of the title to the property in respect 
of which the rent is claimed. It is clear to us that any defence 
which the Receiver would have been competent to take if he were 
made a co-defendant in the suit would be. open to the tenant defen- 
dants to take and it goes without saying that it will be for 
the plaintiff to prove his title to recover the rent which was claimed 

in the suit, before he can get a decree therefor. 


a 
Pravat Chandra Giri 


è For these reasons we are of opinion that there are no grounds 
whatsoever which would justify us in allowing the Receiver to 
come inasa co-defendant in the present suit and we, therefore, 
refuse to pass any further order on the Receivers application of 
the 4th of August 1926 which was rejected by the Munsiff on the 
roth August 1926. For the foregoing reasons we are of opinion 
that the Rule should be made absolute and we order accordingly. 
We direct that the name of the Receiver Amulya Chandra 
Bhaduri which has been inserted in the plaint as the sole 
‘plaintiff should be struck out and the name of the original 
plaintiff Provat Chandra Giri should be restored as such. 

We decline to make any order as to costs in this Rule. 

Graham, J- I agree. i 


A. T. M. Rule made absolute, 


(1) (2883) 1. L. R. 8 Cale. 238. 
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Pasisian: suit Jor—Decision ‘as to effect of ‘deed—Court, if can grant 
decree for less. 

_ When the. effect of a deed, the construction ‘of "which not depending on 
the facts of the ` case, was decided by the Judicial Committee of the Privy 
Council in a suit to recover maintenance allowance, to “be settlement of pro» 
perties on the grantee reserving a charge for allowance for the grantor and 
his heirs on the properties, it is not’ open to further consideration by Court-in 
a subsequent litigation. 

A purchaser in execution of a mortgage decree obtained against the mort- 
gagor, who having charge on the property mortgaged it as owner, if his greater 
claim, namely, the right to recover possession of the property is disallowed, 
can claim a right to the charge, if the claim does not rest upon any new facts 
but upon a consideration of what the plaintif got by purchase ofthe right, 
title and interest of the mortgagor, the charge being an interest “in immovable 
property and transferable as such. 


Appeals by the Plaintiffs. 

Suits for possession, 

The material facts appear from the judgment. 

Babu Dwarka Nath Chakrabarti, Dr. Sarat Chandra Basak, 


Babus Promode Kumar Ghose, Indu’ Prokas Chatterjee, Surendra 
Nath Bose II and Jatin Mohan Bose for the Appellants. 


Mr. Pugh, Babu Surendra Nath Guha, Mr. Myer and Mr. Sisir 
Kumar Ghoshal for the Respondent. ° 
a ths Wis 
‘The judgments of the Court were as follows : 


B. B. Ghose. J.: These two appeals arise : out of two suits November, 30. 
which were dismissed by the Subordinate Judge of Dacca on the g5 
r2th of September 1924. The plaintiffs sued for possession of 
17 gandas 6 dantis 4 jobs and 3434 renus share of four zamindaries 


*Appeals from Original Decrees Nos. 289 and 290 of 4924, against the 
decrees of Babu Profulla Chandra Dutta, Officfating Subordinate Judge, 4th 
Court, of Dacca, dated the rath AER 1924, 
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on the.allegation ‘that they had purchased that share on July 
9, 1913, in execution of mortgage decree obtained by them 
against. their mortgagors. . Two. . suits were brought in two dis- 
tricts as the properties were situated in different districts 
and one of the .suits were transferred to Dacca under the 
orders of this Court. The questions involved in the two suits 
being the same they were tried together and were governed by 
the same.judgmént. ..The .two appeals have also. been heard 
together and will be disposed of by one judgment. The 


` mortgage in favour of the plaintiffs was’ executed’ in May 1906 


and the suit out of which these appeals arise were brought 


‘jn May 1916. There were four mortgagors but the mortgage suit 
“against one of the legal representatives of one of them named 


Abdul Majid alias Hala Mia had abated and the decree was 


with regard to the shares. which the three other mortgagors 


and the shares of the other legal representatives of Hala Mia 
purported to have in the mortgaged properties. There is no 
question before us as to the validity of the mortgage decree 
or the sale thereunder. Those persons who, purported to 
mortgage their shares in the properties in suit to the plaintiffs 
will henceforth be described as the mortgagors. After the execu- 
tion purchase the plaintiffs endeavoured to take possession 
of the share sold but they were resisted by the defendant. 
There were certain intermediate proceedings, which it is un- 
necessary now to state, in which the defendant was successful. 
Ultimately the plaintiffs brought the present suits. 

The Subordinate Judge has given an elaborate statement of the 
facts which give rise to the controversy in the suits in. ques- 
tion. The material facts as to the dealings with the property 
before the mortgage would also appear in the judgment of the 
Judicial ‘Committee in the case of Khajeh Solehman Quardir v. 
Salimullah (1) to which it will be necessary for me to refer 


* fully ‘hereafter. I need only give a brief summary of the 


facts. 

` On: May 8, 1846, corresponding to the 27th Baisakh 1253 
B. S. certain person belongirig to the same family, among whom 
‘were the ancestors of the mortgagors, executed a deed by which 
they purported to create a wakf of. certain properties including the 
properties now in dispute for the henefit of themselves and 
their descendants generation after generation and ultimately 
for the poor and destitude. They appointed Abdul Gani to be 


(2) (1922) °L. R. 49 I. A. 1533 37 C. L. J. 56. 
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‘Mutwalli of the properties and directed him to pay certain 
‘allowance to the grantors who were members of the family. On 
September 11, 1868, Abdul Gani appointed his son Ashanullah 
to be Mutwalli in his place and on the same date Abdul Gani 
‘executed another deed also purporting to make wakf of certain 
‘other properties of which he claimed to be the sole owner and 
‘appointed his son Mutwalli of those properties also and directed 
him to pay certain allowances to members of the family described 
‘in that deed. The mortgagors did not getiany interest under the 
‘provisions of this deed of 1868. 

In the year 1880, some members of the family brought a suit 
for accounts against Sir Abdul Gani and his son Nawab Ashanullah. 
The relevant portions of the plaint are as follows :—3. The said 
‘Alimullah (father of Sir Abdul Gani) prevailed upon the plain- 
tifs Nos. 20 and 21 and the ancestors of the remaining plain- 
tiffs and of the co-sharer defendants and with their consent 
placed on the 27th Baishakh 1253 B. S. the said management 
in the hands of the defendant No.1 and entrusted him with 
the management and preservation of all descriptions of proper- 
ties of the plaintiffs and the co-sharer defendants; and thus 
the defendant No. 1 continued to do the management. 6. The 
document of 27th Baisakh, 1253 B.S propounded by the defen- 
dants Nos. x and 2, is as a matter of fact not a Towliatnamah. It 
is only an instrument by which the management of the estate 
was made over. At that time most of the members of the plaintiffs, 
family were minors and females ; and even if he (defendant No. 1) 
fraudulently inserted’ into it the terms “ Mutwalli? “ wakf” (en- 
dowment) etc. without the? knowledge of the parties concerned, 
the said instrument cannot be regarded as a“ Towliatnamah nor 
are the plaintiffs bound by it. Besides it was’ not executed 
according to the Regulations and the Mahomedan Law”. . 

In the schedules tothe plaint the properties comprised in the 
deed of 1868 were also included as having been acquired with the 
income of the properties in the deed of 1846. The defendant 
No. 1 was Abdul Gani and defendant No. 2 was Ashanullah. The 
question as to the’ validity of the wakf of 1846 was thus distinctly 
raised in the suit. Three of the mortgagors and the father 
of the fourth were plaintiffs in that suit. f 

' The case was heard by the Subordinate Judge ‘but before 
judgment was pronounced some friends ¿of the family, 
including men in very high positién, intervened and brought 
about a ‘compromise, ‘Two ` documents were executed, one 
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dated August 26, 1881, signed by all the members of the 
family except Sir Abdul Gani and Nawab Ashanullah and the 
other dated September 17, 1881, signed by Ashanullah alone. The 
main controversy in these appeals is with regard to the effect of 
the document of August 26, 188r. By reason of the agreement 
made by the document of August 26, 1881, all the defendants in the 
suit other than Sir Abdul Gani and Nawab Ashanullah were 
transferred to the category of plaintiffs and they made an applica- 
tion to the Court for withdrawing the suit on the same day reciting 
some of the provisions of the agreement and admitting the validity 
of the Wakfnamah of the 27th Baisakh 1253. The prayerin the 
application runs thus: “On these terms we beg to file this petition 
and pray that this suit be allowed to be withdrawn without any 
right of instituting a fresh suit on any causes of action which form 
the subject matter of this suit.” The suit was thus withdrawn. 

By a series of decisions from the year 1889 the Privy Council 
held that a Wakf such as was sought to be made under the deeds 
of 1846 and 1868 was void under the Mahomedan law: Mahkomad 
Ashanuilah v. Amar Chand (x); Abdul Gafur v. Nizamuddin (2) ; 
Abdul Fata v. Rasamaya (3); Mahammad Ali v. Razia Bibi (4). 
In January 1895 Sir Abdul Gani executed a Aeda-dil-ewaz in favour 
of his son Ashanullah and his heirs, of the properties included in 
the Wakfnamah of 1868, as he was advised that the wakf was 
invalid by reason of the decision of the Privy Council. In 
that deed he stated that he was bound by the provisions of the 
agreement of August 26, 1881 and that the donees would hold 
the properties subject to the legal effect of that agreement. 

Shortly afterwards Ashanullah stopped payment of the allow- 
ances to some of the members of the family on which they brought 
a suit against heirs for their allowances in 1914, which was carried 
up to the Privy Council, and the argument before us has been 
mainly with regard to the effect of that decision. 

One other fact need be mentioned subsequent to the decision of 
the Privy Council as to the invalidity of such wakfs. Ashanullah or 
his successor began to purchase or take leases of what was 
described as maliki interest from various members of the 
family in the properties comprised in the deed of 1846. They 
thus acquired about rr annas share of those properties. The 
shares of the mortgagors were not included in those transactions, 


(1) (1889) L. R. 17,1. A. 28; 1. L. R. 17 Cale. 498. 
(2) (1892) L. R. 19 I. A. 170 ; L L. R. 17 Bom. 1. 
(3) (1894) L. R. 22 1. A. 76; 1. L. R. 22 Calc, 619. 
(4) (1905) L. R. 32 I. A. 86; I. Le R. 27 All. 320 ; 2 C. L, J. 179. 
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I shall now quote some of the principal terms of the 
agreement of August 26, 1881, which have been recited fully in 
the judgment of the Subordinate Judge. Cl. 3. “ The persons 
signing this memorandum admit that save and except as here- 
inafter provided neither they or any of them have or has any 
claim to or interest in any of the properties in the possession 
of Nawab Abdul Gani and Ashanullah or either of them, or 
belonging to them or either of them, and registered whether in 
their or either of their names or in the names of others. 
4. The persons signing this memorandum of agreement admit 
that the two deeds of 1253 and -1275 (1846 and 1868) are 
valid and binding deeds of wakf.” Under clause 5 it was 
admitted that properties constituted wakf by the deed of 1846 
consisted of those described in Schedule A and those so constituted 
by the deed of 1868 consisted of the properties in Schedule B 
and no other properties were to be held as wakf. By this 
clause of the agreement 161 items of property were released 
from all claims of the plaintiffs in the suits of 1880. Clause 
6 recited that Nawab Ashanullah consented to pay certain 
allowances to members of the family who were placed in two 
groups in Schedules C and D of the memorandum. Those who 
were included in Schedule C were to get their allowances out 
of the properties in Schedule A which were included in the 
deed of 1846 and those placed in Schedule D were to get 
their allowances iout of the income of the properties in 
Schedule B which comprised the properties. in the deed of 
1868. For the purpose of the present appeals it is not neces- 
sary to recite any other terms of the agreement. The memo» 
randum was registered and was signed amongst others by three 
of the mortgagors and the father of the fourth. Nawab Ashan- 
ullah alone signed the agreement of, September 17, 1881 by 
which he agreed to pay the allowances. 

The defendant in this case is the successor-in-interest of 
Nawab Sir Ashanullah. His main defence was thatthe wakf of 
1846 was valid and the allowanees mentioned in the memo- 
randum of agreement of 188r were purely compassionate allow- 
ances and were not payable to the descendants of the signatories 
or their transferees. It was also urged that the suits were 
barred by limitation. Various other questions were raised in 
the Court below, many of which were not urged "before us. The 
Subordinate Judge dismissed the suits on the ground that by the 
two deeds of 1881, the title of the mortgagors tothe disputed 
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prope?ties- ceased’ save for the ` annuities referred to, and that 
the -mortgagors -had no title which they ‘could mortgage or which 
could pass to the purchasers. He purported to base this 
decision on the judgment of the Privy Council in the case.of 
Solehman Quadir v. Salimullah (1), already referred to. . 

There is’ no question before us that the wakfs purported 
to have been created by the deeds of 1846 and 1868 are 
invalid. It has been so held: by the Privy Council in the- 
case already referred to. The main argument of the appellants 
is that the wakfs having been declared invalid no title to the 
property was conveyed to Ashanullah by the document of August. 
26, 1881. The, ultimate gift for wakf (or as it was put, the. 
gift to God) having failed the title remained in the grantors and 
the effect of the document is that it merely gave authority to, 
Ashanullah for the management of the properties for and on 
behalf of the grantors. This being a deed of management could 
not operate as an assignment of the right of the grantors in perpe.. 
tuity but it was a personal agreement which is not binding on their 
assignees. The plaintifs therefore are entitled to recover posses: 
sion of the shares of the mortgagors by virtue of their execution 
purchase. oo 
_ Even ifI were inclined to accept that argument as sound, 
which Iam not, Ido not think I would be free to give effect to 
it, having regard to the decision of the Privy Council. What their 
Lordships say. with regard. to. the agreement is this: “The prin-. 
cipal purpose of .those agreements was to secure to.-living and 
named persons certain . fixed allowances which were to become 
payable immediately and. were to be continued to their heirs. 
It is true that the agreements purported to confirm the Wakfnamas,. 
and that the allowances- were made payable by the hand of the 
Mutwalli of the Wakfnamas out of the income accruing to him. 
from the properties thereby” settled ; but. allowances were intended, 
to take effect as immediate and heritable charges on such incomes 
taking priority of all the limitations. contained in the settles 
ment, and they may, thereforg, be supported, although those. 
limitations fail. The direction to pay the allowances ‘out of income’ 
of the settled properties, which appears in both agreements, shows 
an intention to create a charge,- and this intention was not frus- 
trated by. the ineffectual attempt to keep alive the subsequent and 
invalid limitatione of the settlements.” 

By those “agreements thé members of the family other than Sir 


ce (1) (1922) L. "Re 49 LA. 153 5 37 Ce Le Je 56, 
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Abdul Gani and his son Ashanullah surrendered their claims 
to property of considerable value and stayed their suit in 
onsideration of a firm contract securing to them annuities 
to an amount exceeding Rs. 1,30,000 and continuing such 
annuities to their heirs’ (1) It is however contended on 
behalf of the appellants that although the language used 
by their Lordships is wide enough it ‘was used with 
reference to the facts of the case. It is urged that in that case 
the plaintiffs did not seek for possession of the property but only 
to recover their allowances, the right to which was denied by 
Ashanullah. The plaintiffs there were included among the co- 
sharers placed in Schedule D and the properties out of the income 
of which they had to get their allowances were comprised in the 
deed of 1868 and their right to such allowances was recognised in 
the heba-bil-ewaz of Sir Abdul Gani of 1895. When they claimed 
their allowances the right to which was denied, their Lord- 
ships had only to consider the question whether they were 
„entitled to recover their allowances, The decision of their Lord. 
ships should not be extended so as to construe it to have laid 
down that the title to the properties passed to the grantee by 
those agreements, Reliance is placed in support of this argu- 
ment tothe observation of Lord Halsbury L. C. in Quinn v. 
Leathem (2) that every judgment must be read as applicable 
to the particular facts proved, or assumed to be proved, since the 
generality of the expressions which may be found there are got 
intended to be expositions of the whole law, but governed and 
qualified by the particular facts of the case im which such expres- 
sions are to be found. Bearing this in mind, as also the observa- 
tions of Jessel M, R. in £n;7e Halletťs Esate (3) that the only use 
of authorities or decided cases is the establishment of some 
principle which the Judge can follow out in deciding the case 
before him, can it be said that we can disregard the observation 
of the Judicial Committee above cited in deciding this case? The 
point argued is with regard to the effect of the agreement of 188r. 
The effect of the deed was decided to be settlement of properties 
on the grantee reserving a charge for allowances for the grantors 
‘and their heirs on the properties in question. I think that this 
question as to the effect of the agreement having been determined 
_by the Judicial Committee it is not open to further consideration 
by this Court. The construction of the documents did not depend 
upon the facts of the case. The effect of the document is a 
(1) (1922) L. R. 49 1. A. 153 (166). (2) (1901) A. C. 495-(506). 
(3) (1879) 13 Ch. D. 696 (712). . ° 
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matter of construction and isa question of law and this question 
of law having been decided in certain way by the highest tri- 
bunal is as much binding on us as other decision in that case 
that the wakfs of 1846 and 1868 are invalid. Further, even 
if the question were open to us I do not think that the lan- 
guage could be plainer than what was used in clause 3 of 
the agreement, to extinguish the title to the properties of the 
persons who signed the document of August 26, 1881, subject 
to the reservation for allowances in clause 6. If those persons 
executed the documents under any mistake or misapprehen- 
sion they might possibly ask for its cancellation, but that 
step was never taken. There is no reason to suppose that 
the relinquishment of the title on certain considerations 
should be invalid because of “the ineffectual attempt to keep 
alive the subsequent and ‘invalid limitations of the settlement.” 
In my opinion therefore the claim of the appellants for pos- 
sesion of the properties must fail. It was also urged that the 
defendants’ predecessors themselves acknowledged that the co- 
sharers had subsisting title to the properties and they acquired 
the interests of other co-sharers to the extent of yr annas as 
we should also put the same construction on the documents. 
But it is not urged that there is any estoppel, and I think we 
should give effect to the true ‘construction of the documents. 
In my judgment there is another ground on which the plaintiffs’ 
claim for possession should fail. I have pointed out that the 
validity of the wakf of 1846 was directly questioned by the 
mortgagors in the suit of 1880 and they withdrew their suit with- 
out any permission to bring a fresh suit. They are precluded 
from bringing afresh suit in respect of the same subject matter 
under order XXIII, R. 1 (3) of the Civil Procedure Code which 
is practically the same in this respect as section 97 of Act VIII 
of 1859, the Code then in force. The plaintifis as their assignees 
are under the same disability. The fact that the wakfs have 
been decided to be invalid by the Judicial Committee does not 
help the plaintiffs. The result of the decision is that the 
defendant will not be able to Set up the validity of the wakf 
as against third persons and the property in his hands will be con- 
sidered as his personal property and liable to attachment and 
sale in execution of decree against the defendant subject to the char- 
ges. But so far as the mortgagors are concerned and their assignees 
they are bound by the effect,of the withdrawal of their suit of 1880 
without permission to bring a fresh suit on the same matter. 


Vor. XLV.} HIGH COURT. - -° 


On behalf of the respondent it was urged that the suits 
were barred by limitation. The Subordinate Judge decided that 
question against the defendant. If there had been no 
suitin 1880 and the agreement of 1881 I should have held 
that the right of the mortgagors to the properties was not 
barred on the authority of Mahkamad Ali v. Razia Bibi (1) which 
affirmed this decision of the Allahabad High Court as the Subor- 
dinate Judge has held. But as I hold that the plaintiffs have no 
right to recovery of the possession, the question of limitation 
becomes immaterial. 

The next question thatis urged for the appellants is that if 
the plaintiffs are not entitled to recover possession of the proper- 
ties they are at any rate entitled to enforce the charge for the 
allowances payable to the mortgagors as they are purchasers of 
the right, title and interest of the mortgagors at the execution 
sale. The respondent meets the contention on the grounds, (1) 
that no charge was claimed in the plaint and no issue .was raised 
on the question. (2) The allowances are not permanently fixed but 
liable to fluctuations and may even be discontinued under certain 
circumstances. With regard to the first objection it seems to 
me that because the plaintiffs asked for too much we cannot 
refuse to grant them a decree for less if they are found co be 
entitled to it. The claim to enforce a charge on the property does 
not rest upon any new facts but upon consideration of what the 
plaintifs got by the purchase of the right title and interest òf 
the mortgagors. The mortgagors professed to mortgage their 
interest as owners of the property. It is found that they had 
merely a charge on the property for allowances and that they were 
not full owners. ‘The charge is an interest in immoveable pro- 
perty and transferable as such. The plaintiffs by their purchase 
stepped into the shoes of the mortgagors with regard to the property. 
They can therefore claim a right inethe charge created on the 
properties in favour of their mortgagors if the greater claim is not 
allowed. The fact of their not placing this question before the 
Court below may be a matter of costs. With regard to the 
second objection I need only point out from the judgment of the 
Privy Council that the provisions contained in the agreements with 
regard to the distribution of the annuity and proportions to be 
determined hy the punchayat it may be disregarded. (See 
49 I. A.at p. 167} It seems to me that there is no valid answer 


e 
(3) (1905) L. R. 32 I. A. 86; I. L. R. 27 All. 320 2 C. La Jy 179. 
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CIVIL. to the claim of the plaintiffs to the annuities which are payable to 
1926. their mortgagors and charged on the properties in question. 
ee : 
~ Rajah Janaki Nath No other point was argued on behalf of the appellants before 
` Roy - us, But the respondent urged that the suits were defective for want 
. Nawab Khawaja of parties. Ido not think itis so. it was also urged on behalf of 


Habibulla -Saheh; the respondent that the shares of the mortgagors were not as found 


B. B. Ghose, ¥. by the Sabordinate Judge, but nothing has been said which shows 
T7 that that finding is erroneous. The respondent also relied on the 
case of Makamed Musa v. Aghore Kumar (1) and certain other cases. 

I do not see what application the case of Musa (1) has to 

this case. There is no formal defect in the agreement which was a 

registered instrument. : 





I am of opinion that the dismissal of the suits would defeat the 
justice of the case. I would therefore modify the decree of the 
Subordinate Judge thus: The plaintiffs’ claim for possession of 
the property is dismissed. It is declared that the plaintiffs are 
entitled to the allowances charged on 17 gundas 6 dantis 4 jobs 
and 34% renus share of the properties described in the plaint 
which were payable to Syed Karimulla, Khaje Abdul Rashid and 
Khaje Abdul Khalek alias Bachu Mia and their heirs and legal 
representatives and the legal representatives of Hala Mia except 
the person named Hafez Bibi against whom the mortgage suit had 
abated under the agreements dated August 26, 1881 and Septem- 
ber 17, 1881, the amount of such allowances being left 
undetermined in these suits. 

As to costs I think the order of ‘the Subordinate Judge should 
be left undisturbed, but in this Court as both the parties placed 
their case too high there should be no order as to costs to either 


party. 
Panton, J. : 1 agree. $ 
s A. T. M. s Decree modified. 


(1) (1914) L. R. 42 L A. 1; 1. L. R. 42 Cale, 801 ; 21 C. L. J. 331. 
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APPEAL FROM ORIGINAL OIVIL. ; 


Before Sir George Claus Rankin, Knight; Chief Justice, 
and Sir Chara Chunder Ghose, Knight, Judge. 


SIR WILLIAM HENRY TURNER AND OTHERS 


a. 


KILBURN AND COMPANY* mes 


Charter party—Duty of—Cargo and loading—Ship owner, rights and duties of 
~— Exception clause—Knowledge of ‘charterer’s intention—Delay—Allotment 
of berth in coal dock—‘Ready’ in the case of cargo. 


Per Curiam : tis the duty of the charterers to provide the cargo and to 
have it ready to be loaded into the ship. 


Per Rankin, C. ¥.: The prima facie right of the ship-owner is to say that 
the provision of the cargo isno part of his concern and that it isan absolute 
duty resting by the contract onthe charterer. It may be qualified by an excep- 
tion clause but such clause (unless an unusual term) will only take effect if the 
charterer has really been prevented from providing a cargo of the kind pres- 
cribed by one or more of the specified clauses. There may well be cases where 
apart from any exceptions stipulated in the charter party, and apart from any 
express reference in the charter party to the custom of the port, owner and char- 
terer can be treated as contracting with reference to the regulations or natural 
conditions of the port, Where the cargo stipulated for is to be one provided 


from a particular place (e. g. a certain colliery) circumstances affecting supply ° 


from that source may, if known to both parties, be circumstances with refe- 
rence to which the chatterer’s promise to have a cargo ready has to be 
construed. 


When the parties have agreed onthe terms of the exception clause, in view 
of the facts known to them and of the extent of the risk each is prepared to take, 
to impute to the owner’s agent knowledge of the charterer’s intention to limit 
himself to loading one ship at a time, knowledge of his proposed sources of 
supply and of his general practice in deciding between the claims of one char- 


terer as against another, to treat these matters as qualification of his under, 


taking to have a cargo of coal ready--this isto have little or nothing of ‘‘the, 
well recognised principle of commercial law”, It is a mere infraction of the rule 
as to the construction of written instruments. There is no analogy between 
‘colliery turn” and “suppliers turn”, 


Where the matters relied on have been taken to excuse the charterer in spite, 
of the fact that they were not causes which prevented him or rendered it ime 
possible for him to supply acargo to the ship and they are more formidable 


e 
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l Civin. to the owners than any ordinary exception clause would make them, they are 
1926 matters for the charterer’s consideration before he makes his bargain and it is 
2 www open to him after he has made his bargain to change his practice so asto keep 
368, Sir William Henry his bargain. ‘These circumstances are not notice to the owners, that the charterer 
furnar 
` is not proposing to have a cargo ready even though ha be not hindered by any 
, Kitburn & "Company. cause within the specified exception, . 
$ ; ‘Ready’ in the case of a cargo means ‘ready’ in a reasonable sense. 


Per C. C, Ghose, F.: The obligation of the parties must be decided by the 
terms of the charter-party, but there are certain general principles governing 
cases of this nature. It is the ship-owner’s duty to bring the ship to the place 
named in the chartereparty ; and until he has done this, the ship is not arrived 
ship and the lay-days do not commence to run. Itisthe duty of the charterer 
to have the cargo ready so that it may be put on board as soon as the -vessel is 
brought to the place named in the charter-party. The ship owner cannot there- 
fore claim damages for detention or demurrage until he has performed the obli- 
gation incumbent on him. If the ship-owner has performed this obligation, the 
charterer is liable if the cargo is not ready to be loaded in proper time unless he 
is protected by the exception in the charter-party. 

It is the duty of the charferers to approach the dock authorivies and get an 
allotment of a berth. 

The people who provide cargo as charterers are the p2>pl: who are responsible 
for getting allotment of the berth in the coal duck. 

“Ifa ship is prevented from gettiog into a loading berih owing to an obstacle 
created by the charterer or owing to a default of the charterer ia performing his 
duty, then the ship-owner has done all that is needful to bring the ship to the 
loading place and that the charterer must pay for the subsequent delay”: Baron 

© Ardrossan’s case. 
Suit for recovery of damages for detention ofS. S. Zingara and 
for demurrage. 


The material facts appear from the following judgment of 


. 


W: Pearson, J :—The plaintiffs in this suit are the owners of the 

wet 
December, 22. steamship “Zingara” and the claim is against the defendant firm, 
ai as charterers of that vessel, for damages for detention from the 4th 
j December 1920 when the “defendant firm had notice of her readiness 
‘to load, to the 13th January 1921 when loading actually commenced : 


and again ona subsequent occasion from the 8th March 1921 to 
27th March 1921. a 

The issue as to the amount of damages has been left over by 
consent of parties, and the qu estion before me has been confined 
to the liability or non-liability of the defendant. 

The separate claim for demurrage proper, as set out in paras. ro 
and 14 of the plaint, and the verbal agreement pleaded in connec- 
tion with it, has not been “substantiated ; an issue was raised upon 
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the point, but the plaintiffs did not produce any evidence in 
support of this part of their claim. 

The charter party was dated the ryth November 1920 and was 
between Messrs. Graham & Co., acting as agents for the owners, 
and the defendant-firm. The agreement was to cover two consecutive 
voyages to Dwarka and provided, fnzer alia, “That the said steamer 

_being tight staunch and strong and in every way fitted for the 
voyage shall receive on board at Calcutta at such dock place or 
wharf as charterers may direct, lying always afloat, from the said 
charterers or their order, a full and complete cargo of coal in bulk, 
which cargo the said charterers bind themselves to ship, or cause 
to be shipped...........0..0008 ” Clause If of the charter party provided 
that the cargo was to be shipped within 8 weather working days ; 
-and the printed form, as it originally stood, provided that such 
lay-days 

“are to count after the expiry of usual 2q hours’ notice from 
-Master or Agents of steamer's readiness, whether in berth or 
not.”. 

This however had been struck out and a clause substituted by 
which such lay-days 

“are not to count until steamer is in berth as ordered by 
shippers provided usual 24 hours’ notice has previously been given 
by the Master or Agents.” 

There were also certain exceptions in the charter-party which 
read as follows :— i 

“Strikes, Accidents, ete. In the event of War or disturbances or 
strikes, lock-outs, or stoppage of labour from whatever cause, or 
pestilence, or epidemical sickness, or earthquakes, fires, storms or 
floods, or the failure on the part of the railways to supply wagons, ` 
or detention by railways, or other hindrances beyond the control 
of suppliers affecting the working of this contract, suppliers shall not 
be bound to deliver, nor shall they be held responsible for their 
inability to do so, and such time not to count as lay-days. The 
steamer, however, reserves the right to sail from loading port with 
what she has on board, if, from causes other than the weather, 
she is delayed more than 24 hours, no claim resulting against char- 
terers for dead freight. 

“Subject to Indian Government license for export of coal being 
obtained, if necessary, and the cargo being released and coals avail- 
able and in all respects to customs and other Government regu- 
lations, restrictions or otherwise affecting® the normal shipment of 

the cargo and clearances and sailing of the vessel”. . 7 
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ìn the port of Calcutta the loading of coal is carried on at a coal 


‘dock, where there are ro berths. Of these 8 are labour berths and 


2 mechanically worked. Inside the dock ‘there are also some moor- 
ing buoys but used only for ships waiting to go into a berth becom- 
ing vacant. At the material times in suit there were certain steps that 
required to be taken before a vessel could get into a berth in the 
coal dock. The first ‘requisite was that a station had-to be opened 
for the particular ship, and it could be done before the vessel had 
actually arrived. Opening ‘the station meant that the coal superin- 
tendent was ready to receive coal, and thereupon, but not before, 
would the railways allow coal to come downto the dock for the 
vessel. The shipper had to have a Government export license from 
the Collector of Customs ; and had also to apply the coal trans- 
portation officer for their coal authorisation, and he allotted wagons 
accordingly. Inthe ordinary way the coal might be expected to 
arrive some 6 or 8 days after the station was opened, but before 
‘allotting a berth the coal superintendent would satisfy himself that 
thete were 800 to 1000 tons, (representing about a day’s foading) 
waiting for that vessel, and more wagons on the way. The coal 
superintendent would then communicate with the Harbour Master 
and arrange with him to bring the vessel into the coal dock, or to 
the berth direct if it was vacant by the time the vessel reached the 


‘dock. The Harbour Master would then refer to the agents of the 


vessel, in this case Messrs. Graham & Co., and, after obtaining from 
them a request or movement order in the form of exhibit 3, would 
issue instructions in the form of exhibit 4 to the Assistant Harbour 
Master to bring the vessel into the docks, though the berth itself 
would usually not be known or allotted until she was actually 
passing in. , 

` In the case of the same shipper having to load 3 or 4 vessels 
Mr. Pyster, the coal superintendent, says that he would put them 
into berth in any order „that might be asked, subject to the coal 


being there, and that as long as there was a continuity of the stream 


of coal coming down there would be no difficulty in putting the coal 
in one of those vessels that might be in the berth. 

It is in evidence that with the arrival of the “Zingara” the defen- 
dant firm was interested in loading of 4 vessels with coal, namely, 
the Baron Palworth, Heigin Maru, Weissenfelde, and Zingara, 
Certain facts in connection with them are admitted. These are set 
‘out in exhibit 8, and itis clear that these 4 vessels between them, 
‘all loading the defendant}s coal, occupied one berth (though not the 
identical berth) continuously for the period from 4th December 
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1920 to the 22nd January 1921, succeeding one another in the order 
named. Itisso admitted in each case the defendant firm were 
suppliers of the coal to be loaded, while Messrs. Graham & Co., 
were in case agents of the vessel. Graham & Co., were also either 
charterers or charterers’ agents, save in the case of Zingara, of which 
the defendant firm were the charterers, It is further in evidence 
that a shipper might have coal coming down in wagons for two of 
his vessels, consigned some to one and some to other, but if only 
one vessel was in berth loading, the whole lot might be loaded in- 
to her and that, according to the evidence of the Port Commis- 
sioner’s witnesses, was done as a matter of practice in the absence 
of express instructions to the contrary. The graph, exhibit C, 
shows it very clearly. From rst to r2th January the Weissenfelde 
was in:berth and loaded both coal consigned to herself and that 
consigned to the Zingara. Similarly when the Zingara followed her 
in the berth, she also loaded what coal continued to come down for 
the Weissenfelde as also that for herself. No coal actually came 
down consigned to the Zingara before the 31st December. It 
“appears that on 23rd November, Graham & Co., notified the defen- 
dant firm that they expected the Zingara in ballast on the 3oth. 
License was granted on the 27th November for shipment of the 
coal, declared date for loading being “Early December r920.” The 
authorisation of the Coal Transportation Officer is dated 29th 
November. On the 3rd December Graham & Co., notified the 
defendant firm that the vessel was ready to receive cargo by ak 
hatches. On the 4th December the defendant firm wrote a letter to 
the coal superintendent informing him that thé vessels that would 
leave coal during the month were: x. Baron Palworth, 2. Heigin 
Maru, 3. Zingara, 4. Weissenfelde, 5. Baron Ardrossan. On the 
14th December Graham & Co. informed the owners of the Zingara 
at home that a berth had not been obtained, ani repeated that on 
the 29th, adding however that she was “‘gext on turn.” On the r4th 
January 192r Graham & Co. wrote to the defendant firm, with 
reference to the Zingara, “the above vessel was berthed‘at 4-30 
p. m. onthe 13th instant and lay-days accordingly commence from 


that time.” ” 


The plaintiffs rely upon the principle laid down in. the Ærdan 
Steamship Company v. Andrew Weir & Co. (1) ani again in the 
recent case Bunge Y Born Co. v. H. A. Brightman &* Co, (2), that 
prima facie there is an absolute duty upon the charterers to have 
the stipulated cargo ready for the vesse?. f 


(1) (1905) A. C. sor. (2) (1935) A. C. 799 R . 
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Cvit: - They argue that the true cause of delay was the failure to provide 
1926. the cargo, and that the exceptions in the charter party. would be 
we 


Sir William Henry applicable to a case of delay in loading and not to the case of delay 
Turner in procuring the cargo. Prima facie that isso. It is further con- 
Kilburn PA Company. tended that if the delay is caused by the charterers themselves, in 
' Brarson, g putting other vessels in the berth in front of the Zingara, the char- 
=n terers must be held responsible and they are not excused from the 

a delay. that results. ` 


The defendants contention is firstly, that the ship was not an 
arrived ship until she got into berth orat any rate into the dock, 
and therefore no question of liability forthe previous delay can 
arise. “As to this, the contention cannot prevail. The ship had 
given‘notice of her readiness to load on the 3rd December, and that 
notice was accepted by the defendant firm. The coal dock was 
the only place where the loading could take place, as was known 
to all concerned and it was also known that the loading would even- 
tually be done at “Kilburn’s berth". (in the sense above mentioned). 
In the “Baron Androssan” case (Hogarth -v. Cory Bros & Co. Ld. 
in appeal No. r of 1924), this Court on appeal held that in siailas, 
circumstances the ship was an-arrived ship. 


Then the defendant firm further argued that the primary cause 
of the delay was not that there was no cargo ready forthe vessel, 
but that other vessels were putin front of her; because had the 
Zingara been put in the berth in the beginning of December, she 
would have been loaded according to practice with coal consigned to 
any of Kilburn’s vessels. Furthermore the contention is that even a 
liability would attach to the charterers if they allowed others of 
their chartered vessels to take precedence, that would not be the 
case here, because the defendant firm was not charterer but only 
supplier of the cargo of the other vessels. This contention in my 
view cannot be supported, because the coal coming down in Decem- 

: ber was not coal consigned"to the Zingara but to other vessels and 
belonged either to Graham & Co or purchasers from that firm ; 
and the owner of that coal might well have refused to let it be 
loaded into the vessel chartered by Kilburn & Co. for themsélves 
and their own purchasers. 


"The real cause of the delay, it is further said, was the action of 
Graham &-°Co. In course of the evidence for the defendant firm, 
Mr. Foster the coal department Manager made a case that he had 
definitely requested Mr. Cruickshank of Messrs. Graham & Co. to 
put the Zingara in early, before the Weissenfelde and that Mr. 
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Cruickshank had refused ; consequently the suggestion is that here Civis. 
was the real reason of the delay, because the agents of the vessel 1926. 
were the people to give the movement order, the idea being as Mr. oe 


Sir William Henry 
Pyster says, more to make the ownets responsible for the movement Turner 


‘of the vessel. The charterer, he says, has really nothing to do with Kilburn & Company. 
the movement of the vessel ; so that if Graham & Co. were unwilling Pearson, F. 
to give the vessel precedence, it seems they would only have to hold — 
‘up the movement order and nothing- would be done. About this 
alleged refusal on the part of Mr. Cruickshank to accede to the 
request of the defendant firm there has been some considerable 
amount of controversy, The conclusion to which I have come is 

that even if proved, it cannot now be entertained as affording a 
defence to this suit, although it may be relevent upon the issues as 
framed, 

The readiness and unwillingness alleged in the plaint is not tra- 

“versed, and although the amendments to the written statement 

‘must be treated as incorporated in it so that it may be read as a 
‘whole in order to find out the substantial questions which arise, yet 

such a refusal on the part of Graham & Co. is not set out in defi- 

nite terms, nor was it to be found as such in any of the papers 

upon the application for amendment of the written statement. 

The nearest to it is in para. 20(1) of the petition where there is a 
statement that Graham & Co. informed the defendant firm that 

the Zingara would have to take her regular turn. So that really 
although it appears that the matter had been in counsel’s hands i 
more than once, there had been no defence raised based upon any 
definite refusal. 

The application for amendment included amongst other things 

an averment that the alterations above referred to in clause II of the 
‘charter party were made by Graham & Co. af the request of the 
defendant firm expressly to exclude the kind of delay for which 

they are now sought to be made liable. I disallowed the amend- 

ment in that particular because the intention of thé’ parties is to 

be gathered from the document itself and the language employed. 

So in giving his evidence Mr. Foster narrated a conversation with 

Mr. Cruickshank of Messrs. Grahani & Co., which is no doubt ih- 
admissible upon the construction of the document, but is material 

upon the question of Graham & Co.’s knowledge at the time. The 

result of that evidence of Mr. Foster is that Graham & Co. before 
entering into the charter party knew of the uncerfainty that existed 

as tegards getting -vessels loaded, owing to ‘congestion in the Port :* 

They also knew of Kilburn & Co.’s loading practica and capabi- 
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lities, and of their continuous loading from ‘one berth. There was. 
avery reason why the defendant firm should speed up the loading 
of the Zingara if it were possible. There is at no time any coin: 
plaint from the agents of the vessel that the protracted delay is in 
any way due to. the charterer’s default: On the contrary, they 
attribute in their letter of 16th December to great congestion in the 
Port of shortage of coal. Even on the 14th January Graham & 
‘Co’s letter speaks of the “appalling delay”, but does not seek to 
lay it at the door of the defendant firm ; while on the 14th January 
another letter to the defendant firm puts it on record that the lay- 
days commence from 13th instant, for the reason that that was 
the day she was berthed. Thatis in accordance with the clause 
in the charter party as it stands. That clause was altered from its 
original form to its present one in consequence of a conversation 
between Messrs. Foster and Cruickshank, and itis said that in 


place of a liability upon the charterers, running from the expiry of 


24 hours’ notice of steamers’ readiness, whether in berth or not, 
there was deliberately substituted a liability only commencing when 
the steamer was in berth, and that that is the intention of the parties 
‘to which effect must therefore be given —there again the contention 
‘might prevail had there been cargo provided for the Zingara 


ready to load ; but as indicated above, I think there was not. The 


conversation, however, has a material bearing upon the knowledge 
which Graham & Co. possessed at the time of entering into the 
“charter. Further the letter written by the defendant company on 
the 4th December showing the proposed order of loading the vessels 
was based, Mr. Foster states, upon the information which he had 
from Mr. Cruickshank : Graham & Co. knew the defendant firm’s 
loading capacity at the colliery and their practice, and I think it is 
a fair conclusion that Graham & Co. were aware at all material 
times of what the position was. In para, 2o(r) of the petition for 
amendment is the statenfent that Graham & Co. informed the 
defendant firm that the Zingara would have to take her regular 
turn, and the allegation finds no specific denial in Mr. Cruick- 


` shank’s affidavit used in opposition. If one party to a contract - 


unduly delays performance by the other, he may render himself 


liable to make good any damage which the other may suffer thereby. 


But asis pointed out by Bighan J. in Harrowing y. Dupre (1) 
“This is one-of the rules that has to be applied with reference to 
the circumstances of each case, and must be read with reasonable 


limitations”. “Thus if it appears that the delay complained of was 
9.) (1902) 7-Com. Cas. 157. 
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„such as both parties ought to have contemplated when the contract 
was entered into, then no complaint can be based upon, it” (see 
„p. '162). Here in ‘the present case was a delay which 1 think Graham 
.& Co. ought to have comtemplated as regards the loading of the 
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Zingara, having regard to the known commitments of the defendant Kilburn nf ‘Company. 


firm to Graham & Co., as to the loading of the other vessel, in con- 
junction with Graham & Co,’s knowledge of the other matters 
-Teferred to. I further think that had that not been in contemplation, 
there would have been. a great deal of recrimination apparent in 
‘regard to the delay, whereas there is none. If it was a delay in 
contemplation of the parties it cannot well be termed unreasonable. 
As was said by Rigby L. J. in Corlton Steamship Co. v. Castle Mail 
Packets Co. (1). “Ido not think that a delay which arose from 
contingency the probability of which must have been perfectly well 
known to and contemplated by the ship-owners when they entered 
into the charter party can be ‘considered unreasonable”. These 
cases were before the Avdan decision (2) but are not over-ruled by 
it for it is expressly stated that it was immaterial to discuss that 
class of cases, inasmuch as the question did not arise. The second 
loading stands substantially on the same footing, with the additional 
fact that there was at the time a marked shortage of wagons, which 
was not the case in December. This suit is dismissed with costs 
on scale No. 2. 

The plaintiffs appealed against this judgment. 

Messrs Pugh and James Page for the Appellants. 

Messrs, N. N. Sirtar, Ameer Ali and Ormond for the Respon- 
dents. 

The judgments of the Court were as follows :— 

Rankin, C. J. :—The plaintiffs as owners of the S. S. Zingara- 
sue the defendant firm as charterers under a charter party dated 
22nd November 1920 for damages for the detention of the 
vessel caused by the defendants’ failure to provide a cargo 
at the proper time. The charter party was for two consecutive 

. voyages from Calcutta to a place called Dwarka on the Bombay 
‘side. The cargo is described in the charter party as “a full and 
complete cargo of coal in bulk.” 

The detention complained of extended as regards the first 
voyage from 14th December 1920 to 13th January 192r and as 
regards the second voyage from 8th March 1921 to 27th March 
I921. ° 

The defendants are managing agents of certain collieries and in 
_ (1) (1897) 2 Q. B. 494. (2) (1905) A. C. sor, 
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November 1920 were arranging to supply two cargoes of coal to 
the Dwarka Cement Co. Ltd. beginning with a shipment early in 
December. Thè defendants having arranged to charter a Steamer 
for the purpose it would appear thata Mr. Foster acting for the 
defendants saw a Mr. Cruickshank of Messrs. Graham & Co. 
about securing a vessel. Itis said by the defendants that these 
two gentlemen were apprehensive of difficulties arising in the 
way of effecting shipment in time and that accordingly they 
arranged betweeri them certain special clauses which are to be 
found in the charter party. The terms of the eleventh clause and 
of the exception clause are here indicated particularly. 

Now it can be said at once that these special terms are admit- 
tedly of no service to the defendants in the present case. They 
are tothe same effect as the clauses numbered 3, rr and 25 
which were canvas8ed by the Judicial Committee of the Privy 
Council in the recent case of“ Baron Ardrossan.” But learned 
counsel for the defendants on this appeal conceded that the 
exception clauses were of no use to him on the facts „before 
us. 

Now the Zingata was ready to commence loading on the qth 
December 1920, She was not in the coal dock buta proper wait- 
ing place in the stream. It is clear that had the defendants 
been minded to load her with coal that was coming ‘by Railway 

. from their collieries, they would have encountered no difficulty 
from the Port authorities. The Harbour Master upon request 
‘from the ship would have deputed his assistant to take the Zingara 
into the dock and to the berth at which the defendants were 
proposing to load. The trouble was that the defendants were 
‘proposing to load four or five ships with coal: that the vessel were 
all waiting ; that the defendants had coil coming along sufficient to 
enable them to load one vessel at a time and no more ; and that 
the defendants took each in turn according to the date at which 
‘she had been ready to load. : 

These facts bring the case clearly within the ‘‘ Baron Ardros- 
san” case, decided upon the very same facts as are here proved. 
“The port authorities did not mind which Steamer out of number 
of Steamers belonging to the same agents was loaded first. Their 
order of loading was entirely under the control of: the agents and 
the dock authorities were entirely indifferent in the matter.” These 
are the words “of Chakravarti J. quoted with approval by the 
Judicial Committee and if the word ‘Suppliers’ be read instead of 
s agents’ they meet this case exactly. Itis not possible to say’ that 
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it was by reason of any regulation or natural condition of the port 
that the Zingara could not get toa loading berth. It was because 
the, defendants had no cargo ready for her. They had coal—a cer- 
tain amount of it—but no coal for the Zingara. 

In these circumstances it would seem difficult for the defen- 
dants to avoid the conclusion that they failed in their duty as 
charterers to have the cargo ready and that by reason of their de- 
fault the vessel was detained. The main ground upon which learned 
counsel on their behalf, based his argument was that at the 
time Mr, Foster and Mr. Cruickshank arranged the charter party 
it was well known to both that the defendants would only have one 
loading berth at a time and coal only for one vessel ata time; 
that they had sold two cargoes per month to Graham & Co ; that 
they were getting this coal from a certain colliery of which they 
were managing agents, and that their practice was to load the 
vessels in their order of readiness to load. This line of reasoning 
has commended itself to the learned Judge who is of opinion that 
delay of the kind which occurred to the Zingara was delay which 
Graham & Co. ought to have contemplated and did contemplate 
and that accordingly it cannot be regarded as unreasonable. With 
great respect to the learned Judge I cannot agree with this view of 
the principles applicable to the case. I have greatest difficulties in 
seeing how the defence upon which the defendants succeeded was 
open to them in view of their pleadings and in view of the 
refusal of the Court to grant leave to amend by inserting into , 
the written statement the proposed paragraph (marked 3 B) and 
set out inthe 22nd clause of the defendants: petition of rgth’ 
July 1925. The scope and character of Graham & Co’s agency 
for the ship-owners and the conditions upon which the knowledge 
of Graham & Co. can be imputed to the owners in view of sec- 
tion 229 of the Contract Act are matters which require to be 
investigated and considered. ae 

But even if these difficulties can be “surmounted the defence 
cannot be sustained in law. The cargo specified in the charter” 
party was coal—not coal from any particular colliery. No one 
suggests that under this charter party -the Zingara could have refus- 
ed on the second voyage to load coal brought from Messrs. 
Sarcar. The prima facie right of the ship-owner is to say that 
the provision of the cargo is no part of his concern and that it is 
an absolute duty resting by the contract on the charterer. It may 
be qualified by an exception clause but Such. a clduse (unless on 
unusual terms) will only take effect if the “charterer has really been 


a e 


191 
Civit. 
1926. 
ew, 
Sir William Henry 
Turner 


Te 
Kilburn & Company. 
Rankin, C. Fs 


ies 
Sir ‘William Henty 
Turner 


ae ve 1 
Kilburn & Company. 


Rankin,.C. F. 


THE CALCUTTA LAW JOURNAL. (Vou. XLV. 


prevented from providing a cargo of the kind prescribed by one or ` 
more of the specified clauses. [here may well be cases where 
apart from any exceptions stipulated in the charter party, and 
apart from any express reference in the charter party to the cus- 
tom of the port, owner and charterer can be treated as contracting 
with reference to the regulations or natural conditions ‘of a port. 
Where the cargo stipulated for is to be one provided from a par- 
ticular place (e. g. a certain colliery) circumstances affecting 
supply from that source may, if known to both parties, be circums- 
tances with reference to which the charterers’promise to have a cargo 
ready has to be construed: If Jones v. Geeen (1) was rightly” 
decided it:was on these principles and itis on these principlés 
that “ colliery turn” may become important. But it is ‘another 
matter altogether to hold the charterer excused for failure to have 
this cargo ready ina case of the present charterer and on the . 
grounds relied on by the learned Judge. When the parties have 
agreed on the terms of the exception clause in view of the facts 
known to them and of the extent of the risk each is prepared to 
take, to impute to the owner’s agent knowledge of the charterer’s 
intention to limit himself to loading one ship ata time, knowledge 
of his proposed sources of supply and of his general practice in 
deciding between the claims of one customer as against another, 
to treat these matters as qualification of his undertaking to havea 
cargo of coal ready—this is to have little or nothing of ‘the well 


* recognised principle of commercial law” as Lord Halsbury describ- 


ed it : Avden case (2) that the merchant is under an absolute 
obligation to supply the cargo.” It isa mere infraction of the 
rule as to the construction of written instruments. There is no 
analogy between “colliery turn’ and “suppliers turn.” The’ 
matters relied on this case have been taken to excuse the chart- 
erer in spite of the fact that they were not causes which prevented 
him or rendered it impossible for him to supply a cargo to this’ 
ship. They are more formidable to the owners than any ordinary 
exception clause would make them. They are matters for the 
charterer’s consideration before he makes his bargain and it is open 
to him after he has made his. bargain to change his practice so 
as to keep his bargain. These circumstances are not notice to the 
owners, that the charterer is not proposing to have a cargo ready 
even though he be not hindered by any cause within the speci“ 
fied exception., The concluding words of Lord Sumners’ speech 
in Bunge Y Born Co’s case (3) apply to any such theory. 


(1) (1904) 2 K. B. 375 (a80) (2) (1905) A. C. sor (510). 
(3) (1925) A. C. 799 (818). 


* 
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As regards the dicta relied on by the learned Judge from Civiz, 
Harrowing v. Dupre (1) and Carlton Steamship Co. v. Castle Mail 1926. 
Packets Co. (2), I would observe that neither Bigham J nor Sir seen: Henry 
Rigby L. J. was dealing with a charterer’s obligation to provide Turner ' 


a cargo. The duty for breach of which the plaintiffs sue is kipurn & Company. 
not the mere general duty cast upon all contractors so to act == 

as not to prevent the other party from carrying out the contract ENUEI 
—-a duty which may easily be overstated. Nor is it a mere 

duty to exercise reasonable diligence to find a cargo, though 

it is true enough that “ready” in the case ofa cargo means 

‘ready? in a reasonable sense. Nor is this a charter party 

without specified lay-days. 


This suit was instituted on the 24th November 1923 and the 
written statement was filed on 6th February 1924. Paragraph 
16 of the plaint contained a statement that the plaintiffs “ on 
and after the said 3rd December 1920 and on and after the 7th 
March 1921 were at all times ready and willing to perform and 
kept in readiness the said steamship for the loading of the said 
cargoes” etc. Paragraph 11 of the written statement pleads 
with reference to this “It admits that the plaintiffs were ready 
and willing.” By July 1925 after the “ Baron Ardrossan” case 
had been decided on appeal the defendants were proposing to make 
a case to the effect that it was for the plaintiffs to apply for 
the allotment of a loading berth and that they had neglected to. 
do so. They also suggested—without even asking leave to plead— 
that Graham & Co. informed them that the Zingara would have 
to take her regular turn (cf. para 20 (1) of the defendants’ 
petition of 15th July 1925]. 

Mr. Foster at the trial in November 1925 gave evidence 
that one or two days before 3rd December 1920 he asked Mr. 
Cruickshank of Graham & Co. to put the Zingara into berth 
as soon as possible and was told that he could not put her 
in at once: she would have to take her turn. Mr. Foster seems” 
to have thought that it was not a question of the defendants 
making up their mind: they would be told by Graham & Co. 
which steamer would go to a berth next. Graham & Co. 
were purchasers of the defendants’ coal for the other waiting 
vessels. As agents of the Zingara it would certainly be in their 
power to refuse to let the vessel go to a loading berth in- 
spite of the chbarterer’s desire that she should dò so, but more 
extraordinary conduct could hardly be imputed to respectable 


(1) (1902) 7 Com. Cass 157. (2) (1897) 2 Q. B. D7 485 (494). 
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1926. the “plaintiffs’. suit should not ‘have been pleaded at once or 
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Sir William Henry °°? remarked upon in the correspondence as _the: defendants’. 

Turner plain justification. “ Your own agents, to serve their private ends as 

Kilburn & Compaty. buyers of coal from us, refused to let your ship be loaded when 

pierce 5 we wanted to load-her and now you want usto pay you damages 
ankin, ©. f. x : r s 

ac for the delay in loading’. That there was ever a question of 


refusing to let the Zingara come to a loading berth may -I- 
think safely be disbelieved. The defendants being apparently 

unable ta do their ordinary duty as charterers of the Zingara as 

well as to fulfil their other engagements to Graham & Ca., and being 

under some misapprehension of what their duty was, may have 

exercised no control over their own business and loaded whatever 

Graham & Co. put forward but that is another matter and not matter 

of excuse to them. They are in no position to say that as against 

the plaintiffs they were entitled to rely on Graham & Co, sacrifi- 

cing the plaintiffs’ interests to their own desire to be supplied with. 
coal. It makes all the difference whether the real effect and inten- 
tion of anything said by Mr. Foster to Mr. Cruickshank was “ Do 

you mind my putting another purchaser of coal in front of you P”. 
or as“ *charterers we order the Zingara to a loading‘berth at once.” 

But:,in all the circumstances I feel clear that the latter is riot. 
proved, and that they plaints were not ues upon to gen with 

such a case, « 


As regards the first voyagé there easing shortage of waggons in 
Deéember 1920. As regards the second voyage shortage of wag- 
gons “does not matter since itis clear on the correspondence that 
the defendants could have brought coal in time from Messrs. 
Sitea andi in any “case itis not’proved that the shortage was sud- 
den d “that in spite of it coal could not have been had at the dock 

e from ‘pérsons with a wider or a different area of supply. 

Learned ¢ounsel for the defendants citing the Carlton case (1) - 
threw out a suggestion in the course of his argument that it is not 
the duty of the charterer to point out a berth which is at the mo-- 
ment vacant but only-to point out one that will be ready in a reason- 
able time and that the defendants cannot be liable to pay for deten- ` 
tion-of the-vessel'as from 4th December 1920 or 8th March rgzr. ' 
In my judgment however the facts of this case and the terms in 
which: this ‘charter party makes provision as to, lay-days requite 
that? time -be “coniputed wagainst!‘the defendants as from the ath f 

Detember? 1920 and ‘the 8th March i921 respectively. 


a te * (41892), 7°Q. B. Gor. = 
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- In my opinion the appeal should be allowed with costs here 
and before the learned Judge and the case must be sent back with 
a declaration of the liability of the defendants in order that the 
amount to be recovered by the plaintiffs may be assessed. 

It being stated that the parties have agreed that the costs before 
the learned Judge should include the costs of three counsel we 
make an order accordingly. 

As regards the costs of this appeal we understand that there was 
an agreement contained in the letter of Messrs. Morgan & Co. 
dated the 18th of November 1926, our order for costs of this appeal 
will be in accordance with the agreed terms. 


C. C. Ghose, J:—This appeal has been brought against a 
judgment of my learned brother Mr. Justice Pearson delivered on 
the 22nd December 1925 by which he dismissed the plaintiffs’ suit 
for recovery of damages for detention of the S. S. “Zingara” 
between certain dates in the Port of Calcutta and for demurrage 
With costs. 

The plaintiffs are the owners of the S. S. “Zingara” and on the 
gand .November 1920 they entered into a charter-party, through 
their Calcutta agents Messrs. Graham and Co., with the defendant 


firm. By this charter party it was agreed between the parties that 


the S. S. “Zingara” should receive on board at Calcutta at such dock, 
place or wharf as the defendant firm might direct, lying always 
afloat, from the defendant firm or their order a full and complete 
cargo of coal in bulk, and, being so loaded, should proceed there- 
with with all possible despatch under stream to Dwarka—~a port in 
the Bombay Presidency—(two consecutive voyages) or so near there- 
to as the said vessel could safely get, and should there deliver the 
cargo. 

The material clauses of the charter-party were as follows : =" 

“The cargo to be shipped at Calcutta within eight weather 
working days (Sundays and holidays* excepted) such lay-days at 
loading port are not to count until the steamer is in berth as ordered 
by shippers, provided usual 24 hours’ notice has previously been 
given by the Master or Agents, steamer having been duly entered 
at the Customs House but not before rst December 1920 for the 
first voyage unless with the’ charterers’ consent and steamer 
teady. ` i l 

“The charterers ‘to have the option of cancelling this charter 
if the steamer be not ready to load at Calcutta on or before the 
zoth December 1920—such option to be Seglare on the arst 
December xr9zo. . . 
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` Civit. “Demurrage, if any, at the rate of rupees two thousand 
1926 (Rs. 2000) per running day and vo rata for part of a day, payable 
wee : : $ 
Sir William Henry day by day in cash as incurred. , 
Turner ` “In the event of war or disturbances or strikes, lock-outs or ` 


E Kilburn & Company. stoppage of labour from whatever cause, or pestilence or epidemical 
a C Ghost, g. sickness or earthquakes, fires, storms or floods, or the failure on 
+ mine _ the part of railways to supply wagons, or detention by railways, or 
some hindrances beyond the control of suppliers affecting the 
working of this contract, suppliers shall not be bound to deliver, 
nor shallthey be held responsible for their inability to do so, and 
such time not to count as lay-days. The steamer, however, reserves 
the right to sail from loading port with what she has on board, 
if from causes other than the weather she is delayed more 
than 24 hours, no claim resulting against charterers for dead 
freight. 

“Subject to Indian Government license for export of coal being 
obtained, if necessary, and the cargo being released and coals 
available and in all respects to Customs and other Government 
regulations, restrictions, or otherwise affecting the normal shipment 
of the cargo and clearances and sailing of the vessel”. 

It appears that the S. S. “Zingara” arrived in ballast in the port 
of Calcutta on the 3rd December r920; but before that date, 
Messrs. Graham and Co., the agents of the vessel, had notified to 
the defendant firm on the 25th November 1920 that the steamer 
Was expected in ballast on the goth November. On the 3rd 
December Messrs. Graham and Co. gave notice in writing to the 
defendant firm thatthe vessel was ready to receive cargo by all 
hatches. 

It appears that before any cargo could be loaded certain rules 
and regulations of the port of Calcutta had to be observed. In the 
port of Calcutta the loading of coal is carried on ata coal dock 

. where there are ten berths, +eight of which are labour berths and 
two mechanically worked. There are some mooring buoys inside 
the dock which are used by and for ships waiting to go into a 
berth becoming vacant. Before a vessel could get into a berth in 
the coal dock a station had to be opened and it could be opened 
before the vessel had actually arrived. Opening the station meant 
that the coal superintendent was ready to receive coal and there- 
upon, but not before, the railways would allow coal to come down 
to the docks fogthe vessel. The shipper had next to obtain a 
Government export license rom the Collector of Customs and had 
also to apply to the Coal Transportation Officer for the necessary 
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authorization and thereafter wagons would be allotted. The coal Civi. 
would arrive 6 or 8 days after the station had been opened ; but 1926. 

. oe . e we 
befére allotting a berth the coal superintendent would satisfy him- Sir William Henry 


self that there were 800 to 1000 tons (representing about a day’s Turner 
loading) waiting for the vessel and that more wagons were on the githuen & Company. 
way. After these requisites had been complied with, the Harbour 
Master would be communicated with and he would arrange to 
bring the vessel into the coal dock or to the berth direct if it was 
vacant by the time the vessel reached the dock. 

It appears that on the 27th November and the 29th November 
1920 the defendant firm obtained the customs license for export of 
coal and the Coal Transportation Officer’s authorization respectively. 
The “Zingara” was entered at the Customs House on the 4th 
December 1920, but no station was opened for her till the rsth 
December 1920. The first consignment of coal intended for the 
“Zingara” did not arrive at the docks till the 31st December 
1920 and it was not tillthe 313th January 192x that the “Zingara” 
was put into berth. The loading began on the same day and it 
was finished on the 22nd January 1921. On the following day the 
“Zingara” left on her first voyage to Dwarka. 

As regards the second voyage the material dates are not very 
many. The “Zingara” arrived in port on the 7th March rg2t when 
she was entered at the Customs House and when Messrs, Graham 
and Co., the agents of the vessel, gave to the defendant firm notice 
that the vessel was ready to receive cargo by all hatches. On the j 
8th March rg2r a station was opened forher but she did not get 
into berth till the 27th March 192r. On the last-mentioned date 
the loading began and it was finished on the sth April r921. The 
“Zingara” left Calcutta on the 7th April 1921 on her second voyage 
for Dwarka. 

The plaintiffs’ case is that by reason of the wrongful neglect 
and default on the part of the defendant*firm in failing to provide ° 
a cargo in terms of the charter-party and to apply for allotment of 
a berth in proper time the “Zingara” was unnecessarily detained in 
port and was not put into a berth in, the coal docks until the r3th 
January 1921 as regards the first voyage and the 27th March roger 
as regards the second voyage. The plaintiffs accordingly claimed 
certain sums of money as per particulars stated in paragraph 18 
of the plaint for damages for detention fora period of 59 days in 
all and for demurrage. The plaint was filedeon the 24th 
November 1923. ° 

The defendant firm filed their written statement on the 6th 
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February 1924. ~ Before, however, the case -came on for hearing an. 
application was made by them for amendment of the written ‘state- 
ment. This‘application is set out on page 247 of the paper-beok, 
Certain of the amendments asked for were allowed ; but, the prayer 
ofthe defendant firm for insertion of a new paragraph ‘being paras 
graph .3(b) as set out on page 253 of the paper-book was 
an í f 

.. Thé main contention raised by the defendant firm was that “i ‘in 
the circumstances of” this case it was the duty of the plaint-ffs, 
through their agents Messrs.” Graham and-Co. to procure the said 
vessel to be berthed in the coal dock in proper time and that the 
défault, if any, was entirely on the part of Messrs. Graham and 
Go., the agents of the plaintiffs; The defendant firm suggested that 
according. to Messrs. Graham and Co. the lay-days were to 
commence from the 13th January 1921 as regards the first voyage 
‘and the 27th March rg2r as regards the second voyage, and 
that there’ was at no time any neglect or default on their 
ai 

. In this state of the A the parties went to trial and various 
issues as set out on page 16 of the paper-book were settled between 
‘them. -The main question for decision was whether there was 
default on the part of the defendant firm in failing to provide a 
cargo in terms of the charler-party and in failing to apply for allot- 
‘ment of a berth until the 13th January rg2r as regards the first 


° voyage and until the-27th March rg2r as regards the second 


‘voyage. ` he ~: i 
It appeared in evidence t :at with the arrival in port of the “Zin. 
“gara” the defendant firm were interested in the loading of four vessels 
‘with coal, namely, the Baron Polworth, the Heijin Maru, the 
Weissenfelde and the Zingara and that these four vessels, all load- 
-ing the defendant firm's coal, occupied one berth, though not the 
‘identical berth, continuously from the 4th December r920 to the 
“22nd January 192i succeeding one another in the order naméd. 
: It also appeared in evidence that in each case Messrs. Graham and 
Co. were the agents of the yessel and that they were also. either 
“the charterers or the charterers’ agents except in the case of the 
-“Zingara”. 

At the trial before my learned brother Mr. Justice Pearson, a 
‘Mr. Foster, the “Manager of the coal department of Messrs. Kilburn 
-ahd Co., gave ‘evidence on behalf of the defendant firm. In the 
course of his deposition Mr. Foster related a conversation which 

she had with a Mr. Cruickshank; -àn aSsistant of Messrs. Graham 
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and Co. at the time the charter-party was ontergd ‘into. -Mn.. 
Foster stated as follows :— ` 


“I told Mr. Cruickshank that in view of the uncertainty of’ 
wagon supply and congestion in port I could not accept the’ usual’ 


24 hours’ notice. He told me then that’ the charter-party would” 


contains such a clause that provided we loaded the vessel within the i 
working days allowed there would | be no demurrage at this” 


end » 


The witness also related a second conversation with Mr. Cruick- 


shank about the berthing of the S. S. “Zingara” in the coal dock. 


He stated as follows: “About 1 or 2 days previous to the 3rd | 


Mr. Cruickshank called me onthe phone and told we that the 


Zingara was coming up the river. I then told him we were ready. 


to load and asked him to put herinto berth as soon as possible. 
He told me that he could not put her in at once; she would 
have to take her turn”, 


This portion of the evidence of Mr, Foster was objected to on 
behalf of the plaintiffs but the learned Judge, while holding that 
such evidence was inadmissible upon the construction of the 
charter-party, observed that the same was material on the point 
as to whether or not Messrs. Graham and Co. had knowledge at the 
time the charter-party was entered into of the uncertainty that 
existed as regards getting vessels loaded owing to congestion in the 


port and about the charterers’ loading practice and capabilities and ° 


of their continuous loading from one berth. The learned Judge 
further held that the delay complained of as regards the loading 
of the “Zingara” was such as Messrs. Graham and Co. ought to have 
contemplated, having regard to the known commitments of the 
defendant firm to Messrs. Graham and Co. as to the loading of 
the other vessels in conjunction with their knowledge of the other 
matters referred to. The learned Judge further referred to the fact 
that there was no complaint atany time from the agents of the. 
vessel that the protracted delay was in any way due to the char- 
terers’ default and he was of opinion that had.the delay not been 
in contemplation, there would have been a great deal of recrimina- 
tion in regard to the delay whereas there was none. He accordingly 
dismissed the plaintiffs’ suit. $ 

» On behalf of the appellants it has been argued before us that 
there is an absolute obligation on the charterers, umder a charter- 
party as in the present case, to have a cafgo ready for being loaded 
into‘the vessel ‘on the expiration of 24 hours’ notice of her arrival 
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im port at the place of loading and that if there is a failure on the 
part of the charterers and delay results therefrom, they are liable 
for damages for detention, the contention being that the case is 
teally covered by the judgment of the Privy Council in the case of 
Samuel Crawford Hogarth v. Cory Brothers and Company Limited, 
delivered onthe 26th July 1926, and by the judgments in the 
cases of Ardan Steamship Company Limited v, Andrew Weir and 
Company (1) ; Grant v. Coverdale (2) and Bunge Y Born Cov. A, 
A. Brightman & Co. (3). The appellants contend that as the 
defendant firm had no cargo ready, they were not ina position to 
get the vessel into the coal dock and to get her berthed in proper 
time. In the second place, it is argued that notwithstanding 
Messrs. Graham and Company’s letters of the r4th January 1921 
and 28th March 1921 wherein they said that the ‘lay-days were to 
commence from the 13th January 1921 as regards the first voyage 
and the 27th March 1g21 as regards the second voyage the defen- 
dant firm, who had in fact no cargo ready for being loaded into the 
véssel when she arrivedin port and was entered in the Customs 
House, cannot be heard to say that the lay-days did not run from 
the expiration of 24 hours after notice of arrival of the vessel in 
port. Inthe third place, it is argued that the learned Judge was 
in error in admitting in evidence Mr. Foster’s account of the con- 
versations referred to above and in allowing the defendant firm to 
contend that in the circumstances appearing on the evidence, 
the charterers were not liable because the case sought to be raised 
had been definitely „disallowed on the application for amendment 
of the written statement and also because it was not raised in the 
issues nor put forward till the plaintiffs’ case had been closed. It’ 
is also argued that the plaintiffs would not be affected by any 
knowledge on the part of Messrs. Graham and Company, who were 
merely the agents of the vessel and not the general agents of the 
plaintiffs, of the matters, assuming that they were true, referred to 
in the evidence of Mr. Foster. It is further argued that, in any 
event, such evidence was inadmissible under the provisions of 
section 92 of the Indian Evidence Act and that, as a matter of 
fact, even if this evidence be received it is inconsistent with the 
other evidence on record and should not have been relied upon. 
Lastly, it is argued that the defendant firm’s case is not covered 
by the exceptions in the charter-party and that, in the circumstances, 
the plaintiffs wert entitled to succeed in their suit. 
e 


. (1) (19905) A C. sor. : (2) (1884) 9 A. C. 470, 
(3) (1925) AWC, 799» 


e. 
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C On behalf of the respondents it hds been strenuoùly contended 
before us that the charterers had in fact and truth a continuous 
stream of coal at their disposal but there was failure on the part of 
Messrs. Graham aud Company, the agents of the vessel, in that 
the vessel was not ready to receive the cargo at the place in which 
cargoes of the agreed kind are usually loaded until the 13th Janu- 
ary 1921 as regards the first voyage and until the 27th March 1921 
as regards the second voyage : in other words, the contention is, 
that it being common ground that coal could only have been 
loaded.in the coal dock and nowhere else, it was not enough for 
the plaintiffs to bring the vessel to the port of Caleutta but that 
it was their duty to bring the vessel to the place where goods of 
this description could be shipped, namely, the coal dock. In the 
second place, it is contended that nothing really.turned upon the 
defendant firm’s acceptance of the notices of arrival of the Zingara, 
because all that it meant was that the ship:was in a ‘fit condition 
to receive the cargo, butit did not and could not possibly mean 
that the ship had been brought into the place where goods of this 
description could be shipped. In the third: place, it is argued 
that on the evidence on record, there could not be any doubt 
whatsoever that at all material times the defendant firm hada 
complete cargo ready to be loaded into the Zingara and that 
if obstacles had not been thrown in the way of the defendant 
firm in getting the Zingara berthed within a reasonable time of 
her arrival in port neither the fact of a station not being opened 
in time nor the coal wagons containing the defendant firm’s coat 
not having been labelled for the Zingara could have prevented 
the Zingara from being loaded in terms of the charter-party. 
Lastly, it is contended that on the evidence on record it is evi- 
dent that the parties contemplated that the vessel would be 
loaded in the shippers’. turn i. e, turn of the people who 
actually loaded and that-if that was so, there was no. duty on 
the charterers to be ready with their cargo until the vessel 
was ready to be berthed. : 

Now in cases of this description, the principles of law appli- 
cable are well settled and it is unnecessary in my opinion to 
make any detailed reference to the’ cases. The obligation of the 
parties must be decided by the terms of the charter-party, 
but there are certain -general- principles governing cases of this 
nature. It is the ship-owner’s duty to bring the ship to the place 
named in the - charter: party 3 and until he has, done this, the 
ship is not an arrived ship and the day-days -do not: commence 
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Civic. torun, Itis the duty of the charterer to have the cargo ready 
1926. so that it may be put on board as soon as the vessel is 
wt H a ed { 

‘Sie Winia Henry brought to the place named in the charter party... The result, 
Turner therefore, is that the ship-owner cannot claim damages for deten- 


‘Kilburn & Company. tion or demurrage until he has performed the obligation incum- 
— bent on him, If the shipowner has performed this obligation 
= C- Ghost F the charterer is liable ifthe cargo is not ready to be loaded in 
proper time unless he is protected by the exceptions in the 
charter-party. My conclusions on the evidence on record are, as 
stated below, that the ship-owners in this case did perform their 
obligation but that the charterers did not perform their -obligation 
in that they did not supply the cargo in proper time in terms of 
the charter-party. 

In my view there is absolutely no substance whatsoever in 
the contention raised on behalf of the respondents that the 
Zingara could not be treated as an arrived ship} because she 
had not been brought into the place where goods of this descrip- 
tion could be shipped. Now in the first place, the charterers did 
not indicate the dock, place or wharf where the loading was to 
begin. The Zingara arrived in port on the 3rd December r920 
and was waiting at the mooring buoys in the stream and notice 
of readiness to load which was given by Messrs. Graham and Co 
was accepted by the charterers. That being so and having re- 
gard to the Port regulations, the ship-owners had done in my 

opinion all that was needful under the terms of the charter-party. 


It appears'from the evidence of Mr. Pyster that some time 
before a steamer actually arrives in port a provisional berthing 
list with probable dates thereon is made out in the office of the 
Port Commissioners and that the controlling factor which enables 
a vessel to- come into the coal docks and get into a berth there- 
in ‘is that there must be at least 800 to rooo tons of coal intended 
for the vessel either at the coal docks or on wagons and that 

e the rest of the cargo to “be loaded is waiting to come down. 
In the case ofthe Zingara (first voyage) the first lot of coal 
intended for her did not arrive at the docks till the 31st Decem- 
ber --1920, but it is said that the defendant firm had a continuous 
stream of coal at their disposal from the 4th December 1920 to the 
22nd. January 1921. By this is meant that the defendant firm 
were supplying coal: to four vessels of which the agents were 
Messrs. Graham and Co. and that it would have been quité easy 
for the defendant firm to commence loading the Zingara from’ the 
4th December 1920 if they had been allowed to doso. The 
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actual dates of loading of the four vessels referred to above appear 
on page 28 of the paper book. It may be true in one sense 
that the defendant firm had a certain amount of coal at their 
di$posal on the material dates ; but it does not appear to be at all 
clear on the evidence that if the defendant firm had insisted on 
the Zingara being loaded in proper time in terms of the charter- 
party they would not have succeeded in getting her berthed in 
the coal dock within a reasonable time of her arrival in port. I 
think if the defendant firm were minded to load the Zingara 
immediately on her arrival they would have met with no obstruc- 
tion at the hands of the Port authorities. I am not unmindful 
of the evidence of Mr. Foster in this connection. In my view 
this evidence should not have been received at all by,-the learned 
Judge. Ifit was the defendant firms contention ‘that they as 
charterers were not going to be made liable for delay owing to the 
Zingara being made to take her turn as directed by Messrs. Graham 
and Co there was nothing whatsoever to prevent the defendant firm 
saying so in the charter-party itself. In passing, it may be ob- 
served that there was no shortage of wagons in December 
1920. The case soughtto be set up at the trial was, in my 
opinion, inconsistent with the correspondence produced at the 
hearing and with the known and well-understood state of 
of things obtaining at the docks at the material times. The 
position, therefore, in my opinion is,on the evidence, that if 
the defendant firm had exerted themselves they could have, 
easily got the Zingara berthed within a reasonable time after 
her arrival in port. It was the duty of the charterers to approach 
the dock authorities and get an allotment of a berth. They did not 
do so in proper time in terms of the contract between the parties, 

As their Lordships of the Judicial Committee observed in the 
Baron Ardrossan case, “ If aship is prevented from getting into a 
loading berth owing to an obstacle created by the charterer or 
owing to a default of the charterer in performing his duty, then 
it is well-established that the ship-owner has done all that is need- 
ful to bring the ship to the loading place and that the charter- 
er must pay for the subsequent delay.” I do not read the 
acceptance by the defendant firm of the notice of arrival in the 
way in which it was sought to be contended on behalf of the 
respondents before us, nor can I deduce from the evidence that it 
was any part of the duty of Messrs. Graham and Co., the agents of 
the vessel, to get allotment ofa berth. In the Baron Ardrossan 
case it is laid down by their Lordships of the Judiciat Committee 
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that the pedple who provide cargo as charterers are the people 
who are responsible for getting allotment of the berth in the 
coal. dock, I do not think it is made out on the evidence that the, 
agents of the vessel regulated the turn of the vessel in the berth br 
that the plaintiffs knew that the Zingara would have to take her 
turn in the order in which the defendant firm were loading’ the 
four vessels referred to on page 28 of thé papér book. In this 
onnection I may observe I am satisfied on the evidence that there 
was, iri fact, no congestion in the port on the material datés“ be. 
cause it is clear that certain other steamers were able ‘to get away. 
after loading within a reasonable time of the dates of their arrival. - 


As I understood the argument. on behalf of the respondents, 


so far as the first voyage of the Zingara was concerned, no attempt , 


was made to bring the case within the ambit ofthe exceptions 
Mentioned in the charter-party. In my opinion, the defendant 
firm have failed to meet the plaintiffs’ case as regards the 
first voyage of the Zingara ; the case is in my opinion conclud- 
by the-judgments in the cases referred to above. : 


As regards the second voyage of the Zingara, learned counsél 
on behalf of the respondents definitely stated that he did not rely 
on the exceptions. As stated above, the Zingara (second voyage) 
arrived in port on the ‘7th March 1921 and on that very day notice 
of readiness to load was given by Messrs. Graham and Co, to the 
defendant firm. The defendant firm opened a station for her on the 

°8th March 1921. On the gth March the defendant firm informed the 

Collector of Customs that they were unable to secure wagons at 
their collieries for despatch of coal to the docks on account of 
the Zingara and they therefore requested that their authorization 
for coal might be cancelled. His 


` It appears that the defendant firm had entered into an 
arrangement on the gth March 1921 with Messrs. N. C. Sircar 
and Sons for supply of ceal to the Zingara. On the roth March 
z921 Messrs N. C. Sircar and Sons obtained an authorization 
from the Collector of Customs, Calcutta, for 5o00 tons of coal for 
the S. S.. “ Zingara”. Messrs Sircar and Sons had collieries near 
more than one railway and it Was thought that they would be in.g 
position- to. ‘supply the cargo quickly. As-a matter of fact, however, 
the Zingara did not commence loading till the 27th March rgar. 
Itis. said that the delay was caused’by: the railways not supply- 
ing..wagons to, Messrs, Sircar and Sons’ collieries. The wagon- 
shortage, if any -was not «relied upon at the hearing before uş ; 
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the contention, was that the Zingara was loaded in: her proper Civit. 
turn as regards the second voyage. The considerations which. have 1926. 
. > Nee 
influenced me in coming to the conclusion that the: defendant firm .. ..“ 
` i A . , Sir William Henry 
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regards her first voyage in proper time in terms-of the charter- 


Kilburn & ‘Com pany” 
party apply equally to the second voyage. : i 





i . C. C. Ghosh, F. 
I do not think that the plaintiffs are estopped from claiming _— 


damages for detehtion of the vessel because of the fact that the 
agents of the véssel had written on the 14th January and 28th 
March 192r the letters referred to above relating to the- running 
of lay-days. I think that the second contention ‘put forward on 
behalf of the appellants noticed in a previous part of this judg: 
ment is sound and that no estoppel really arises. i 

The result therefore is that, in my judgment, the plain- 
tiffs are entitled to claim damages for detention of the vessel -from 
the 4th December 1920 and the 8th March 192r. 

For these reasons I agree with the learned Chief Justice i in the 
“order which he proposes to make. 

Messrs, Pugh & Co: Attorneys for the Appellants. 

Messrs. Morgan & Co: Attorneys for the Respondents. 
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Section 16 as well as its proviso, of the Bengal Sanitary Drainage Act, apply 


to land within or without a Municipality. 
e 


In construing a statute, its absurdity should be avoided. 


Unless an objection is specifically taken with regard to a matter stated in the 
award of the Collector, such question cannot be urged at the time of the hearing 
of the case before the Court. 


The land in question acquired forthe purpose of constructing a drainage 
under the Bengal Sanitary Drainage Act, lay in the bed of a Khal (watercourse) 
and within the area of the Municipality of North Barackpore. The Act was not 
extended to such Municipality. lt was recorded asa watercourse inthe Land 
Revenue Survey map and was not proved that such land was under cultivation 
for a period of not less than 12 years previous to the acquisition : 


Held, that under section 16 of the Bengal Sanitary Drainage Act, no compen- 
sation was payable for the acquisition of land. 

Appeals by the Opposite-Party. 

Proceedings under the Land Acquisition Act. 

The material facts appear from the judgment. 


Babus Dwarka Nath Chakravarti and Surendra Nath Guha 
for the Appellant. 


Babus Rupendra Kumer Mitterand Manindra Kumar Bose for 
the Respondents in Nos. 57, 59, 60 and 61. 


The judgments of the Court were as follows :— 


B. B. Ghose, J: All these appeals are on behalf of the Secre- 
tary of State against the judgment of the Special Land Acquisition 
Judge of Alipur ina number of cases which were heard by him 
on reference made under the Land Acquisition Act. The reference 
was with respectto the valuation of the property made by the 
Collector. 

Appeal No. 57 should be taken up first as it involves a question 
of law with reference to the interpretation of the Bengal Sanitary 
Drainage Act VIII of 1895 (B. C.). The land in question in all 
these cases were acquired for the purpose of constructing a drainage 
under that Act. The land in connection with Appeal 57 was in the 
bed of a watercourse and the Collector purporting to act under the 
provisions of section 16 of Act VIII of 1895 allowed no compen- 
sation’ for the land in question. The appellant asked for reference 
on the ground that the land was within his zemindari and was 
valuable, and having regard to its advantageous position he ought 
to be allowed’ 750 rupees per bigha. l ought to state that no 
objection was taken on tĦe ground that the land was not recorded 


_ as a watercourse in the Land Revenue Survey map. The learned 
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Judge on hearing the reference came to the conclusion. that it 
comprises the bed of a Khal, and as the Collector has stated it was 
not proved that such land had been under cultivation for a period 
of not less than r2 years previous to the acquisition, He held 


that as the land lies within the area of the Municipality of North . 


Barackpore the provisions of section 16 of the Drainage Act are not 
applicable and therefore the claimant was entitled to get the 
market value of the land acquired. The rate fixed by him was 
Rs, 75 per bigha. The area in question is very small being only 
3 bighas 4 cottahs. Butthe Assistant Government pleader who 
has argued the case before us states that as the case involves a 


question of law it is very important that the Secretary of State. 


should obtain an opinion of this Court on the question of 
principle. |. . 


‘The contention on behalf of the appellant is that no compen- 


sation is payable for this land under the Act. -On behalf of the 
respondent Babu Rupendra Kumar Mitter advanced the very same 
arguments which found favour with the learned Judge below, and 
he relies upon the provisions of section 1 sub-section 2 of the Act 
and contends that as there is no provision extending the Act-to 
the Municipality of North Barackpore his client is. entitled to 
receive compensation forthe land in question. It was further 
argued that the Collector’s statement that the land was recorded in 
the last Revenue Survey map as a watercourse is not correct. 
This objection as I have already stated was not taken in the appli- 
cation for reference, and it has been held by this Court in several 
previous cases that unless an objection is specifically taken with 
regard to a matter stated in the award of the Collector such ques- 
tion cannot be urged at the time of the hearing of the case before 
the Court. Much less can this question be allowed to be raised 
here in this case as this question of fact was not raised even before 
the Judge below. The appeal must tlferefore proceed on the 
supposition that the land formed part of what was recorded as a 
watercourse in the last Revenue Survey map as provided in section 
16 of Act VIII of 1895 B. C. 


„The only question therefore that we have to decide is whether 


section 16 applies to land within a Municipality. The preamble 
to the Act says that it was enacted for the purpose of facilitating 
the construction. of drainge works and it laid down the procedure 
therefor other than the procedure provided by section 37B of the 
Bengal Municipal Act, Sub-section 2 of*section ‘1 provides that 


“except as hereinafter otherwise provided, it shall extend to all the : 
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territories administered by the Lieutenant-Governor of Bengal, 
which are not included within the limits of any Municipality”. 
This provision clearly means that no scheme for construction of 
drainage works within a Municipality can be undertaken under 
‘the provisions of this Act. The question then arises, if in pursuance 
of a scheme for the purpose of construction of drainage works out- 
side a Municipality what would happen when any action is to be 
taken within the Municipal area. This is provided in section 6 
subssection 1(b), that is, a report has first to be made containing 
an estimate of the total cost of the undertaking including the cost 
of any land to be acquired under section 16 ; and there is a proviso 
which runs thus,—provided that if the tract affected includes any 
Municipal area the estimate’ to be framed under clauses (b) and 
(c) of the section shall show separately the portion of the cost 
under each clause which will be included in respect of such 
Municipal area. The first paragraph of section 16 provides that any 
land likely to be needed in carrying out any scheme may be 
acquired under the provisions of the Land Acquisition Act, and the 
proviso to the section runs thus :~ “Provided that no compensation 
shall be paid for land recorded as a watercourse in the last 
Revenue Survey map published under section 4 of Act IX of 1847 
or any similar enactment for the time being in force, unless it be 
proved that such land has been under cultivation for a period of 
not less than twelve years previous to the acquisition”. Section 
25 to which reference has been madein the lower Court only 
refers to the proportion and the manner in which costs should be 
recovered from the Municipality for any drainage work. Reference 
to section 16 in clause (b) of sub-section (1) of section 6 of the Act 
read: along with the provisa indicates that in the case of lands 
acquired within the Municipality section 16 would apply, as section 
x6 has been directly referred to in that clause, and if that is so the 
proviso to section 16 mut necessarily apply. To hold otherwise 
‘would lead to an absurd and anomalous result. It is one of the 
cardinal rules of construing a’statute that in construing it absurdity 
should be avoided. The absurdity to which the construction as 
pressed on behalf of the respondent would lead is this, that where 
land such as that mentioned in the proviso is outside any Munici- 
pality the owner would get no compensation, but if it happens to 
fall within the Municipality the owner is entitled to compensation. 
There is absoluéely no reason for this differential treatment. But it 
is contended on behalf of *the respondent that land within a Muni- 
cipality is more valuable - than land outside a Municipality. That 
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may be so, but land which is or has been a watercourse, whether 
within or outside a Municipality cannot be used for any other pur- 
pose. It must remain a watercourse [Itis further urged that a 
watercourse may also be very valuable as in this case it is said 
that there is evidence that there was valuable fishery init. Buta 
fishery may be more valuable outside a Municipality than inside a 
Municipality. This argument therefore does not remove the absurd 
result which would follow if the construction pressed for by the 
respondent is accepted. Under these circumstances it should be 
held that no compensation is payable for the land which has been 
acquired in Appeal 57 of 1925. , 

Appeal No, 57 of r925 must therefore be allowed and the order 
directing compensation to be paid with regard to this land must 
be set aside. The appellant is entitled to his costs in both Courts. 
The hearing fee in this Court will be two gold mohurs. 

The cross-objection which was preferred in this appeal has not 
been pressed. It is accordingly dismissed without cost. 

With regard to Appeals Nos. 55, 56, 58, 59, 6o and 6r the argu- 
ment on behalf of the appellant is that the Judge has made an 
obvious error with regard to the valuation of the land in question. 
It seems that there was some confusion in the mind of the learned 
Judge. He takes three documents Exs. 1, 2 and 3 into consideration 
and fixes the valuation on the basis of these documents. He finds 
that with reference to one document there is Makarari Maurasi 
tenancy at the rate of rent of Rs. 5-8 annas per bigha and for which 
160 rupees per bigha was paid as Selami. Taking the value of the 
land at 20 years’ purchase he has found that the land would be 
worth 270 rupees per bigha ; and with regard to the lands covered 
by Exs. 2 and 3 according to a similar calculation be found that the 
lands would be worth 31o rupees per bigha. Then by some method 
of reasoning which it is difficult to follow he has held that the land 
should be valued at double the amoufit found by him, that is at 
the rate of 540 rupees in the case of land covered by Ex. r and at 
the rate of 620 rupees in the case of lands covered by Exs. 2 and 3. 
It is argued on behalf of the Secretary of State that these leases 
were actually executed when-these people came to know that the 
lands were going to be acquired, and they were not really dona fide 
transactions but entered into for raising the market value of these 
lands when they would be acquired. It is however difficult to hold 
that those were not dena fide transactions because the declaration 
with regard to the acquisition was made sometime after the dates 
which are borne on the documents. The documents therefore may 
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be taken as giving a basis for arriving ata fair market value of the 
lands, The learned Judge however was clearly i in error in doubling 
the market value as found by him on the basis of the documents* 
above referred to. It is however pointed out on behalf of the res- 
pondent that although the learned Judge made that error, in making 
his order for compensation he has valued the lands at the rate of 
300 rupees per bigha, that is, he has taken a middle course between 
270: rupees per bigha and 310 rupees per bigha. To this valuation 
the Assistant Government pleader on behalf of the appellant cannot 
take any serious objection. The order must therefore be that the 
valuation of 300 rupees per bigha should be. maintained. 

The Appeals Nos. 55, 56, 58, 59, 60 and 61 therefore must be 
dismissed with costs, The hearing fee is assessed at one gold 
mohur in each of the three appeals in which the respondent 
appears, 

. With regard to Appeal No. 60 there is a cross-objection, and after 
placing the evidence before us it is: urged on behalf of the respon- 
dent that the value of the firm land should have been 380 rupees 
instead of 300 rupees as the Judge has found. The argument is 
that when the lessee took the lease there were cultivating tenants 
on the land to whom the lessors have to pay a certain sum of money 
which may, „be taken as 70 rupees per bigha. This point is some- 
what difficult for the respondent to take, because at the time of the 
acquisition there were no tenants in the land and the market value 
is ‘to be calculated upon the document that was effective at the time 
of the acquisition. As there were under-tenants on the land at the 
time of taking the lease and as the lessee was taking the land for the 
purpose of making a brick field it is possible that he had to pay 
something to those tenants which need not be the present real value 
of, their interest. That cannot be taken into consideration in ascer- 
tajning t the market value. 

-This cross- objection must therefore -fail ‘and ‘it is diend 
without costs. : 


.2 Panton, J. : 


vt. M. Appeal No. 57 allowed. Appeals Nos. 55, 56, 58 to ór 
` : dismissed.. Cross-objections dismissed. 


I agrees « 
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Remedy—Puisne mortgagee paying off prior mortgagee—Sutt for money so 

paid-—-Trans‘er of Property Act (IV of 1882), Sec. 74—-Contract Act (IX of 

_ 1872), Sec. 69. A ; , 

A second mortgagee, depositing the amount due under a` decree obtained 
by the first mortgagee on his mortgage, to save the mortgaged property 
from sale, can institute a suit for recovery of the money so deposited’ by him. 
It is open to him to proceed either under section 69 of the Contract Act or 
under section 74 of the Transfer of Property Act. He is not restricted to his 
right of suit under section 74 of the Transfer of Property Act. . 

A mortgagee who abandons his lien under the mortgage is competent to bring 
asimple suit for recovery of the money the payment of which created a-lien 
in his favour :™. Luchman v. Salig Ram (1) and other cases. 


Application for Revision under section 115 of the Code of 
Civil Procedure by the Defendant. 


Suit for recovery of money. i 
. The material facts appear from the judgment. H . 


Dr, Sasanka Jidan Ray and Babu Bhupendra Nath Guha 
fot the Petitioner. or 

Babu Annada Charan Karkoon-for the Opposite Party. ; 

ja C'A, V. 


The judgments of the Court were as follows ; 


Mukerji, J: The facts as far as they may be pathered from 
the record, are these :—The petitioner “had mortgaged some lands 
to one Ishan Chandra Dutta on the 3rd Jaistha 1324. - He. then- 
executed another mortgage in respect of the same lands to the 
opposite party on the rrth Ashar 1325. Ishan Chandra Dutta 
sued on his mortgage, obtained a decree and advertised-the mort- 
‘gaged properties to sale. The opposite party deposited the 


*Civil Revision Case No. 921 of 1926, against the decision of Babu Manmatha 
Chandra Bosu, Officiating Subordinate Judge, and Court, óf Mymensingh, dated 
the 17th May, 1926, affirming that of Babu Amulya Gopal * pattarra: Munsiff 
of Mymensingh; dated the 26th February, 1925. 

(1) (1886) 1. L, R. 8 All. 384. 
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decretal amount due to Ishan Chandra Dutta and saved the 
mortgaged properties from sale, and then instituted the suit out 
of which this. Rule has arisen for recovering the amount so deposi- 
ted by him together with costs of the deposit. The Munsiff 
decreed the suit, and that decree has been affirmed on appeal by 
the Subordinate Judge. The petitioner then obtained this 
Rule. 

The contention urged on behalf of the pétitioner is that the 

suit as laid was not maintainable and that the rights acquired 
by the opposite party under section 74 of the Transfer of Pro- 
perty Act are the only rights which he is competent to enforce 
under the law. It may be mentioned here -that this contention was 
not put forward in the trial Court. It was taken for the first 
time in the Court of appeal which overruled it, relying on the 
authority of the decision in the case of SAié Lal y. Munni Lal (1) 
At first we were not inclined to allow the petitioner to raise 
this contention as it was not raised in the Court of first 
instance, but as the petitioner is content to urge it as a pure 
question of law requiring no fresh investigation into facts, we 
have heard both sides on itand propose to deal with it on that 
footing. o, ; 
It has bten urged on behalf of the petitioner that section 
74 of the Transfer of Property Act lays down all the rights which a 
Second mortgagee acquires on paying off the first mortgagee and 
that to‘allow a suit of this -description will in many cases lead to 
hardship e. g. where the mortgagor may not haye any property 
other than the one mortgaged or in cases where there was not or 
there is no longer any personal remedy available to the first mort- 
gagee himself, 

Section 74 of the Transfer of Property Act confers a statutory 
right on the subsequent mortgagee to pay off the prior mortga- 
gee and contemplates a tender being made and a receipt being 
given and on these conditions being fulfilled a statutory right is 
created in and the power is conferred on the subsequent mortgagee 
in respect of the mortgaged property itself, Such payment must be 
of the whole amount due, and if the money is not accepted and 
receipt is not given the money may be- tendered in Court under 
section: 83 of the Transfer of Property Act or the tenderer may sue 
for the enforcement-of. his rights. -There are thus special condi- 
tions on.which the right and power mentioned: in: the section are 
founded. There is, in my opinion, no foundation. for thé supposi- 


(a) (1928) L. E. R. 44 All. 67- 
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tion that the tight of d person to be ‘reimbursed ‘for paying money 
que by another in the payment of which he ‘is interested, a right 
which is recognised, in section 69 of the Contract Act is a much 
wider right than is permitted by the English Common Law rule; 
was intended to be in any way taken-away by section 74 of the 
Transfer of Property Act. Where there was originally no charge on 
the property and payment has been made under circumstances 
which attach the operation of the section 6g of the ‘Contract Act, 
the Courts have often, in addition to the right of reimburse: 
ment, declared in favour of the person making the payment, a 
charge upon the property in respect of the’ money paid, enuring 
either by operation of law or upon equitable grounds. Where 
the requirements of section 69 of the Contract Act are satisfied 
and payment has been made in order to pay off an existing charge or 
a mortgage debt, this right to be reimbursed has never been denied, 
though there is a sharp conflict of judicial opinion on the ques- 
tion as to whether apart from the principle of subrogation an 
equitable charge may not also be recognised. If this right to be 
reimbursed was meant to be taken away simply for the reeson that 
the person making this payment happens to be subsequent mort- 
gagee and the payment happens to be made for paying off the prior 
mortgagee, the legislature would have somewhere given a clear 
indication of that intention. Then as regards hardship I fail to 
see any force in this argument, because if the first mortgagee had 
no personal remedy, the: mortgagor would not, in such a case, be a 
person bound by law to pay the money due sander the first mort- 
gage and section 69 of the Contract Act would scarcely help the 
subsequent mortgagee who makes the payment. It is not necessary 
in the present case to pursue this matter any further as there are 
no findings as to whether there was a personal covenant in the first 
mortgage or whether the personal remedy was available to the first 
mortgagee at the date of his suit, and indeed the proper, materials 
on which a decision on these questions could be arrived at were 
not brought on the record as the questions were never raised. 

On principle also there is hardly-anything that militaries against 
this view. There is abundant authority for the proposition that a 
mortgagee who abandons his lien under the mortgage is competent 
to bring a simple suit for recovery of the money the payment of 
which created the lien in his favour [see Luchman Singh v. Salig 
Ram (1) Anandi Ram v, Dur Najaf Ali Begam (2) and Savajubala 
v. Kamini Kumar (3)] ind this view receives’ support from the deci+ 

(1) (1886) l. L. R. 8 All, 384. (2) (1890) I. Le R. 13 All. 195. 

(3) (1929 43 G L. J. 142. > 
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‘sion of thé-Privy Council in - Nugender Chunder. Ghose vi'Sreemutty 


Kainined Dossee (1). In my: judgment there is no appreciable reason 
why a case like the present ` should not: be governed. "y a pliir 
principle: > -> ee ; E A kaAi vor 

The “petitioner's contention, in. my opinion, fails: “The Rule 
accordingly is: discharged with: costs. --Hearing fee 2 gold mohurs. `’ 

- Graham, J. The-point involved, namely. whether the subse: 
quent mortgagee is, restricted to his right of suit under section 74° of: 
the Transfer jof Property.Act;:or-can independently maintain a suit 
in.the presentiform.and..obtain a: personal. decree,: -is -not altage-. 
ther free from- doubt. I agree, however, «with my jeaznod brother; 
that’ both remedies are available © sico oco tee e oo Hp 
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the whole case is sent down for proper investigation on remand, it isto be sup- 
posed that the Court means to act under the provisions of order 41 rule 23. 

. The lower appellate Court after proceeding to. record the order granting the 
plaintiffs an opportunity to call other attesting witnesses proceeded to give 
‘éértain directions in these words: “The result is that the appeal be allowed 
and’ the lower Court’s judgment: and decree be set aside and the suit be 
sent- back on remand to the Court below to allow the plaintiffs’ to 
examine the attesting witnesses to the bond that may: be still alive, and if 
there be satisfactory evidence of due attestation of the mortgage bond in 
suit {to pass a decree on it as ‘prayed for i in plaintiffs’ favour. If however no 
other attesting witness be ative or if in the opinion af the Court the other 
‘alive attesting witness be considered hostile then too to pass a decree on the 
mortgage bond in suit upon the evidence of plaintiff's witnesses Nos. t and 2 
already on the record. If however the alive-witnesses do not appear to be hos- 
tile and if the due attestation of the mortgage bond is not proved satisfac- 
torily, then to pass a money decree in plaintiffs’ favour against the assets 
of Dhanada Debya in defendant’s hands”: ` 

Held, that even if there be no appeal against such order, the High Court could 
interfere with the order under section 115 of the Code of Civil Procedure. 

That the directions given by the lower appellate Court were absolutely wrong 
inasmuch as they instead of assisting the’Court for whom they were meant, 
would only have the effect of fettering the judicial discretion of that Court in 
the investigation of the fact which it would have to-investigate. 

The High Court set aside those directions and passed: an order of remand 
ringing: the: order passed by the learned Judge in conformity with the- ere 
of.oriten.41 rule.27 of the Code. 


- Appeal by the Defendants. f tae 
” Suit for enforcement of a mortgage. ` ae 

_The material facts appear.from the judgment. 

` Babus Mritunjoy cae and “Nirmal Chandra Chakravarty 
for the Appellants. `- `°“ 

Mr.Rishindra Nath parr and, Babe 4 Kali Sankar Sarkar for 
the Respondents, 

The judgments of the Court were "as follows: 

`” Mukerji, J: This appeal is directed against the order of 
remand passed’ by the’ Additional District Judge of Midnaptr 
on the sth June 1925. .The ‘defendants are the appellants 
before us,- The plaintiffs instituted this suit out of which’ the 
appeal arises for enforcement- of a mortgage. The mortgage bond 
in question“ is alleged to ‘have been executed by: one Dhanada 
Débya. The learned Munsiff found’ that there was no legal 
necessity for the loan, that there was no - proof of proper attesta- 
tion df the bond and -that the suit’ "Was": “instituted nearly 12 
years after’ the: due date’ of- payment’ and that the payments 
alleged to have been made were not proved, and upon: these 
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findings ‘the learned Munsiff dismissed the plaintiffs’ suit. The 
plaintiffs thereupon preferred an appeal which was heard by the 
Additional District Judge. He held in the first instance that tife 
legal necessity for the loan had been proved and there was satisfac- 
tory evidence that the mortgagee made the advance after honest 
enquiry. On the question of attestation the learned Judge held 


` that- that was spoken to by two witnesses namely the scribe and 


an attesting witness named Adhar Roy. He found that Adhar 
Roy in his examination-in-chief gave evidence which would go to 
show that the bond was duly attested, but in cross-examination 
made certain statements detracting from what he had deposed to 
in his examination-in-chief. The learned Judge felt doubt as to 
the truth of the- evidence that was given by this witness in his 
cross-examination and he was of opinion that the witness had been 
gained over. He therefore thought that the plaintiffs “might 
have been under a dona fide mistake in not putting forward% other 
witnesses to the bond who may have been alive, and he therefore 
made the order granting the plaintiffs a further opportunity of 
calling such other witnesses to the bond as may be alive and who 
may be able to give evidence about its attestation. As regards 
the payments the learned Judge was of opinion that they had been 
proved and he disagreed with the opinion expressed by the learn- 
ed Munsiff that in case of the proper attestation of .the bond not 
being proved the plaintiffs would not be entitled even to a decree 
for money. The learned Judge however -after proceeding to record 
the order granting the plaintiffs an opportunity to call other attest- 
ting witnesses proceeded to give certain directions in these words: 
“ The result is that the appeal be allowed and the lower Court’s 
judgment and decree be set aside and the suit be sent back on 
remand to the Court below to allow the plaintiffs to examine the 
attesting witnesses to the bond that may be still alive, and if there 
be satisfactory evidence of Gue attestation of the mortgage bond in 
sait to pass a decree on it as prayed for in plaintiffs’ favour. If how- 
ever no other attesting witness be alive or if in the opinion of the 
Court the. other alive attesting witness be considered hostile then too 
to pass a decree on the mortage bond in suit upon the evidence of 
P. W.:1 and 2 already on the record. If however the alive witnesses 
do not appear to be hostile and if the due attestation of the mort- 
gage bond is not proved satisfactorily then to pass a money deeree in 
plaintiffs’ favour against the assets of Dhanada Debya in defendants 
hands.” It is against this order that the present appeal has been 
preferred, 
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A preliminary objection has been taken on. behalf of the-respon- 
.dents as to the competency of this appeal. It is urged on their 
behdlf that the order from which the appeal: has been preferred is 
‘not one which comes within the purview of.order XLI rule 23 
Civil Procedure Code and that therefore no appeal lies to this Court 
from that order. Strictly speaking the objection taken on behalf 
of the respondents is well founded, for the order does. not in 
point of fact confirm to the provisions of order XLI rule 23 
which contemplates an order from remand being passed ina case 
in which the Court of first instance disposed of the suit. upon a 
preliminary point. The order however-does not also come under 
the provisions of order XLI rule 25 of the Code. There isa 
broad distinction between orders which may be passed under 
these two rules, Inthe case of an order passed for . remand 
under order XLI rule 23 the whole case goes for decision to the 
Court of first instance ; whereas in the case of an order for remand 
passed under order XLI rule 25 the case is retained in the file of 
the Court which passed the order for remand. Anomalous orders 
of the description such as the order now before us are very often 
passed by the subordinate Courts, and in a casein which the 
case is not kept in the file of the Court itself but the whole 
case is sent down for proper investigation on remand it is not 
unreasonable to suppose that the Court means to act under the 
provisions of order XLI rule 23. It is unnecessary however to 
pursue this matter, any further for in my opinion even if there is 
no appeal allowable under the law as against the order from which 
the present appeal has been preferred we have ample powers under 
the provisions of section 115 Civil Procedure Code to interfere 
with the order, and in my opinion this is pre-eminently a case in 
which this order should be interfered with even under the provi- 
sions of that section although no appeal lies to us against it. 

As regards the merits it seems to me that the Additional District 
Judge has given very good reasons for holding that legal necessity 
has been duly proved. On the question as to whether the pay- 
ments had been proved or not there is a finding of fact arrived at 
by the learned Judge upon the evidence in the case with regard 
to that matter. These findings therefore cannot be interfered with 
by us either on appeal or in the exercise of our powers of revision. 

As regards the propriety of the order for remand there can 
be no question. It is clear to my mind that the, plaintiffs are 
entitled to a further opportunity having regard to the peculiar facts 
of this case, to examine such witnesses as they may be able to pro- 
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-duce: with ‘regard to ‘the: attestation-of. the . bond. :..The “directions 
wgivencby-the: learned Judge however.seem.to. me tobe“ absolutély 
ewong- : ‘These.direclidns.will not have the effect of. assistiiig the 
Court :for'whom théy. are'.meant,, but.-will’ only: have. the effect 
sof fettering the. judicial discretion of that Court in the investigation 
iofthe factsrwhich it: will have .to investigate: He Se ke a nat af VK 


ee 


i ‘Til view-of these circumstances the proper: ‘order’for us ‘to make 
8 to'det Aside thosé directions and to pass am order of- remand 
‘brihging: the díder passed by: the learned - Judge ‘in conformity ` with 
‘thé‘provisions of order-XLI tule 27 of‘the- Cade, and ° we ‘therefore 
"set aside the order passed: by the léarned- Judge and’: direct that the 
splaintifls be given'an opportunity of examining such ` witnesses- ds 
“Mieytdesire-10 produce’in-ordér to prove-the: attestation ‘ofthe bond. 
iTheevidanceigiven’by such witnesses will be’ recorded by:thé learned 
‘Munsiff:an@ will -bè certified to the Court ôf thé learned Additional 
District Judgel +The: learned -iJudge.. will ` thereafter proceed to 
‘yeheat she appeal after taking: into consideration such further: evi- 
edehoe as‘einay ‘be addiaced and’ “then - proteed” ‘to Ee of ‘the 
ie ‘in accordance with law.“ ~. - he oo 


THe costs of this appeal will abide the result: We assess the 
“heating ‘fee at two’ gold’ mohuts. p 


"Let the Tecord be sent down without delay. 

rre], : [agree ate, a E oe 
cTEAR oy oe + aa. u Order set aside ¢ Case remanded. 
noid eh gs Pg. ales Pete Pak ` es eo. ý es 
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Vou; XLV, _) > -HIGH COURT, -s <<" 


-CRIMINAL REVISION: 


E “4 


a Before ‘Sir George Claus Rankin, Knight, Chief Justice, ana” 
eo sir Charu Chunder Chase} Le ae ni wR Ue 


ne 


an vai aa i RI Ae 
-SAJJAD MIRZA AND-ANOTHER < 2. [> I nual 
t E ee ie api WF 


St ge ba a cet Bo PUE pTM 
d. : 


a m 
` eo yfe 


a EMPEROR® -= uaa coef aoe tik 


ig : so EOT alesse, we, ” , 
' ‘ i A E KSEE 


Prejudice—Statements: made io. Police ‘in the course, of  investigation-Cross-, 


ezamination—Ùriminal Procedure. Code (aa Y of 7898), See. 462., deals 


, Where i in. the course of a trial, certain witnesses. were _erpse-eramined with, 


reference to statements made by them to the Policė i in the course of, investigation, 
f, 
ude section 161 ‘of the Code of Criminal Procedure. : 


eee LE AALE 


Held, that į in the ‚absence ‘of prejudice to tg accused, the. ‘trial. was not, 
vitiated. ` = eee Te 

r, porta at 

` That apart ‘from questions of real projudiée, it was of no avail i in revision | for 


a ‘petitioner merely to show that out of the numerous questions ‘and ‘answers | “put 
in the coutse of the trial öne or more oF them was contrary. ‘to'Section i 16°F the’ 


Code of Criminal Procedure. ` ee ED E foe peel hs 
The purpose of section 162 of the Code of Criminal Procedurës bo ainénd tor 
the purpose of criminal trials certain -sections in the.:Evidence - Act which! state: 
what‘ evidence is admissible and inadmissible in certain circumstances. Apart 
from section .167 of the Evidence Act, it-is open to a person accused, to; sspmplain 
for the | purpose of section ` 537 of the Code of Criminal Procedure, thet he has 


5 


been prejidiced, eg befare the jury by certain questions Contrary ki section. 162 
RET 


being admitted’ and ‘allowed to be answered, ° °° 07 EG ae 


a: oy 





+ 


Application for Revision ‘under section "435. of the’ Code of Gimi- 
nal Procedure by the Accused. i ERT 


eg ana KON ryt ge te HD 
Accused Sajjad. Mirza. was. ‘sentenced to,2, years’ rigorous. impriz, 
sonment and fined Rs. 250 and. the - accused » Ajoop. 3 Mirza, xto 8 
months’ rigorous imprisonment and fined RS. 100. E E 
The material facts appear from the following: extract froùi:the 
jucginent of the lower Court. 0 s0 anau npin 


i “Accused Ajoop Mirza is the ‘uncle’ “of the other ‘three détused 
persons, all ôf` whom are full ‘brothers.’ Accused * “Ajoop ‘lives in a 
contiguens honge o a that of the other 3 accused" who live‘and mess 
ee ae ea ta Saat Pa 6 a 

eo Criminal Revision No. 1012 of 1926; against the order`of K. Ç. Nag, ; Esq., 
Sessiops Judge of Malda, ; dated the 13th September, 1926, | affirming that of. ¿Babu 
B. K. Mukherjee, Sub- Divisional Magistrate of Malda, dated the ist November, 
1926. 
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together. «a Complainant Rahaman Sheikh was ‘a ‘domestic’ servant 


„in the house of Sajjad and his brothers. _ . 


“The oase far-the prosecution is that two’bullocks, said to“belong 
to one Pulin Ghose, has' been brought to the housé of Sajjad and 
others under suspicious circumstances and the cattle seemed to have 
been looked upon ~as” stolen cattle. -On'the day: of occurrence a 
Monday, accused Sajjad asked Rahaman to take the two bullocks to 
Rahimpur Deara and to keep them concealed there as he told him 
that they were stolen bullocks Rahaman refused to carry stolen 
bullocks. Thereupon accused Ajoop, Mana and Sajjad took Raha- 
min to task for" "saying that they were dealing in stolen cattle and 
they gave orders to accused Sajjad to ‘beat and cut Rahaman for 
calling them thieves. Sajjad went into his courtyard. Rahaman was 
then washing his mouth, when suddenly he was struck a blow with a 
hansua on the back of his neck. Rahamari looked round and so 
saw it was accused Sajjad who had struck the blow with a hansua. 
Rahaman fell down and put his hand over his head for protection, 
when he was given another blow by Sajjad on his head. This blow 
was partially intercepted but Rahaman received injuries both on 
his head and hand. Rahaman raised an aldrm. Samad, Sultan 
Panchor, Buniad Sheikh, Pulin Ghose and Sabdul were said’ to 
have been present at the timé of the altercation and they were also: 
said'to have witnessed the occurrence. Rahaman lost conscious- 
tiess and was carried home’ and that very evening he reached the 
Sadar Hospital whete his injuries were examined by the Sub- 
Assistant Surgeon and he was admitted as an indoor patient. The 
doctor found one . severe incised wound on the back of the neck, 
directed transversely and another incised wounds slight in nature 
on his left ring finger and left middle finger. _ Rahaman was an in- 
door patient in the Hospital from 27:7-25 till 21-8-25—26 days.” 

Mr. B. C: Chatterjee’ and Babu Narendra Nath Chatterjee for 
the Petitioners. 

No one for the Opposite Party. 

The judgments of the Court were as follows :— . 

Rankin, C J.: This Rule was obtained on the single ground 
that in the course of the trial contrary to section 162 of the Crimi- 
nal Procedure Code certain witnesses namely prosecution witnesses, 
Nos. 2,7 and 10 and Court witnesses Nos. 2 and 3 had been cross- 
examined with reférence to statements made by them to the Police 
in the course “of the ‘investigation under section, 161 of the Criminal, 
Procedure Code.’ sid 

It turns qut that as regards the Court witnesses Nos. 2 and 3 


Von. XLV.) HİGH COURT. 


they were’not cross-examined contrary to section 162 so far as can 
be ascertained at all. With reference to the: prosecution witness 
No. 2 he was disbelieved altogether, and the learned Judge has in 
no way relied upon him nor is it suggested that there was anything 
in the evidence of the prosecution witness No. 2on which the 
defence could rely as proving this defence story. With regard to 
the, witnesses Nos. 7 and ro it appears that these witnesses were 
treated as hostile witnesses. They came into the witness box and 
said that they were not present at the scene of the occurrence 
at all, which was the case for the defence. The defence did not 
suggest that they were present at the scene of the occurrence or 
that they could have given positive evidence. The evidence of 
these witnesses has been rejected in toto. In these circumstances 
it is reasonably clear that there has been no prejudice whatever to 
the defence even’ if one takes it that one or more of the questions 
put to the witnesses contravenes section 162. I cannot say too em- 
phatically that if there is to be any notion that the smallest breach 
of section 16z isto be regarded as entirely vitiating any trial I 
dissent from the notion altogether. In my judgment there is nothing 
at allin the section orin the nature of the subject matter dealt 
with by the section to warrant that belief. The purpose of section 
162:is to amend-for the purpose of criminal trials certain sections 
in the Evidence Act which states what evidence is admissible and 
inadmissible in certain circumstances. Itis quite true that apart 
from section 167 of the Evidence Act it would be open to a person 
accused to complain for the purpose of section 537 of the Criminal 
Procedure Code that he has been prejudiced e. g. before the jury 
by certain questions contrary to section 162 being admitted and 
allowed to be answered. Apart from question of real prejudice it 
does not seem to me that it is of any avail in revision fora peti- 
tioner merely to show that out of. the numerous questions and 
answers put in the course of the trial one or more of them is con- 
trary to section 162. That section is very difficult to apply and it 
will constantly happen, I am afraid, that breaches of section may 
take place sometimes harmful, sometimes harmless, but always 
objectionable. But the question in revision is one of such techni- 
cality as to enable the trial to be upset when it is cleat that there 
has been no prejudice to the accused. 
For these reasons I think this Rule must be discharged. 
C. ©. Ghose, J :—I agree. . , 

A T M $ Rule discharged. 
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Before Mr. Justice Cuming and Mr, Justice Gregory. 


— 


: D - TE 
CRIMINAL. 7 -Y ' SHAIKH ABDUL AND OTHERS 0 ° C S 
ágas. | o z. a ; 
wd E ` ba ot = 
November; 19. na my THE EMPEROR® . 


' Order, disobedience of—Penal ‘Code (Act ‘XLV of 1860), Sec. 188—Promulgation 
of order undér section 144 ki the Code ‘Of Criminal Procedure (Act of 


1898). 


It is-not sufficient in order to affect’a person with the knowledge of ‘an order 

- winder section 144 of the Code of Criminal! Procedure and to render him liable to 

conviction under section 188 of the Penal Code, to show that the ordér had been 

duly promulgated. : lt is necessary to prove. by positive evidence that he-has the 

knowledge that the order has been made: Ram Das v, Emperor (1) and other 
panes 8 as 

` Application for Revision, under section 435 of the Code of Grini 

pa Procedure by the Accused. . 25 

+ The accused Nos. 2 to 5 and 8.were convicted inder section 188 

Indian Penal Code, each to. rigorous imprisonment for 2 months, 


and Nos. 1, 6, 7 and 9 each to'rigoroùs imprisonment for 1 month.‘ 


The facts appear from the following extract from the judgment of 
‘the lower Court ! . b ‘ ' 
“The prosecution story in this case is that Sub-Inspector Mukerji 
If Bow Bazar Police Station witha posse of constables and head 
e constables found a crowd’ of Muhammadans standing at the cornèr 
of Tiritti Bazar and Chhatawala-Gali, some with lathies in their 
hands, There had been an order of the Chief Presidency Magistrate, 
forbidding more than § persons to assemble, or “proceed in the 
streets of the Thana, promulgated, 2nd there had been two Hindus 
stabbed near by. just before-this arrest ; and it was a time of commu- 
nal tension, ‘and there were Hindu shops in Tiritti Bazar Street some 
of which had had to close, Hence'it is alleged that this assembly 
‘tended to cause riot and it is evident that these were days of 
“communal tehsion. accused was in disobedience of ‘the, Chief Magis- 
trate’s order, of which the accused had knowledge. Hence the 
accused, were tried uhder section 188 Indian Penal Code”. 
~~" Mr. Narendra Kumar Bose and Babu Probodh Chandra Chatter. 


jee for the Petitioners. 


*Criminal. Revision Nos. 840 and 841 of 1926,’ against the orders of H: G, S. 
Bivar Esq, Adgitional Presidency Magistrate of Calgatta,. dated the roth 
August, ! 1926., $ e 

(1) (1926) 44 C. L. J. 250. 


Vou. XLV.) © ““ gion Cout. | 7 
` Mr. Khundkar jot the Crown. Oy SERA. Std 
e rhe judgment of the Court was as follows :— 5 

No. 840 of 1925. l ‘. 
~“ ‘This Rule was issued by my learned brothers Mr. ‘Justice 
Rankin and Mr. Justice’ Duval “on three grounds, first that the 
learned- Magistrate should have acquitted the accused holding that 
the knowledge which was the main ingredient of an offence under 
section 188 of the Indian Penal Code was not brought home to 
the accused ; secondly, that the learned Magistrate considered the 
merits and demerits of the prosecution and defence cases in a vague 
and general manner without considering the evidence of individual 
defence witnesses with reference to the accused for whom they 
deposed*atld} the accused had been Sériously prejudiced on account 
of this procedure. The petitioners have not pressed the third 
ground on which this Rule was. issued. 

In disposing of the Rule it is only necessary for me to deal with 
the first ground. Mr. Bose who appears for the petitioner has con- 
tended that it is not sufficient for the prosecution to prove that 
notice has been duly promulgated. The prosecution must prove by 
positive evidence that notice has béen brought to the knowledge of 

„the persons whom it is sought to affect by it. The learned vakil 
points out that in dealing with the present case. the Magistrate has 
held that as. notice was duly promulgated the petitioners | must be 
presumed to “have had the knowledge | of it, This, the petitioners * 
contend, is.‘entirely a wrong view of ;law. In support of their con- 
tention we have .been referred to the case of “am Das Singh v. 
Emperor (1 1) to an unreported decision of this Court j jn Revision 
Case No. 754 of 1924 (Sheikh Atyub v. Emperor, decided on the 
27th September 1924) and also toa decision of the Lahore High 
Court in the case of Emperor v. Abdulla (2). The contention of the 
pétitioners is obviously correct. It is notsufficient in order to affect 


a person with the knowledge of an order under section 144 and to, 


render him liable to conviction under section 188 to show that the 
order had been duly promulgated. It .is necessary to prove by 
positive evidence that he has the knowledge that the order has been 
made, “the Magistrate has not apptoached the casé from this point 
of | view and he has not found that the accused persons in this case 
had the ‘Knowledge’ of the order for the disobedience of which he- 
has punished them under section 188. 7 


i G) (1926) Figen Be J. 250. i : š (2) (1921) 22 Cr. L. J. 705. 
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CRIMINAL. The result is the conviction of and the sentences passed on the 
1946, petitioners are ‘set aside. 
5 “Shaji Abdul No. 841 of 1926. g 
eT Emperor. Our order in .Revision No. 840 of 1926 governs this case also, 
conviction and sentences of the petitioners are set aside. 
$ A T. M. : ` Rules made absolute : Convictions set aside. 


APPELLATE CRIMINA L. 


Beer Mr. Justice Cuming and Mr. Justice Gregory. 


a 


Cem, Te KASEM ALI ` 
1926; . na P. . N 
December, 2, 3. i ; 
oe ne KING-EMPEROR* 


Conspiracy Beloen. two persons Penal rune (Act XLV of 1860), See. 120 B~ 
Acquittal of one, ‘effect of. 


When the charge i is under section 120B of the Indian Penal Code against two 
persons of conspiracy to commi! a murder, on the acquittal .of one under that 
charge, the other cannot be convicted of that conspiracy. 

‘Appeal under section 410 of the Code of Criminal i aa by 
the Accused.” 


The accissed | was ‘ sentenced to transpottations for life. 
The materia) facts appear from the judgment. i 
. -Babus Subodh Ranjan-Das Gupta and Khitish Chandra Ghattak 
for the Appellant. 
Mr: Khundkar for the Crown. 
The judgments of the’ Court were as follows ;— 
December, 3. Gregory, J: This. is an appeal by one Kasem Ali who was 
=< tried before a jury in. the. Court of the Sessions Judge of Bacarganj 


and convicted and sentenced under section 120B Indian Penal. 
Code. 


*Criminal Appeal No. 588 of*1926, against the” order at the Sessions Judge of 
Backergunge, dated the goth June, 1926. 


Vou. XLV.] : HIGH COURT. ` 


The facts of the case may be stated briefly in view of the circum- 
stances under which we consider it necessary to interfere with the 
conviction and sentence of the accused. The facts are shortly these : 
It would appear according to the prosecution that there was ill- 
feeling on the part of the accused Kasim towards Kagal Sardar his 
uncle the deceased on account of Kagal wishing to sell his proper- 
ties and so deprive the accused Kassim of them, by reason of a 
misunderstanding that had arisen between them. The accused 
Kasim was living in the same Bari as his uncle and the case is that 
on the roth February 1926 the deceased Kagal Sardar whose 
murder is the subject of one of the charges, was sleeping in the 
eastern hut while his wife Sherjan "Bibi slept in the western hut. 
One Jamila the wife of the accused Kasem Ali slept in the southern 
hut. The case for the prosecution was that the accused Karim 
Ali himself was notin the house that night but he had gone to 
Barisal. On the following morning it was discovered by Jamila 
otherwise called Kuti that both Kagal Sardar and his wife Sherjan 
Bibi were lying dead in their buts. The evidence shows that the 
death of both was due to strangulation. The two accused namely 
one Elemaddi and the present appellant Kasem Ali were puton 
their trial in the Sessions Court on the following charges the 
character of which will be referred to hereafter. The charge against 
Elemaddi was one of a criminal conspiracy under section 120B, 
to conunit the murder of Kagal Sardar and his wife Sherjan Bibi, 
another charge against the same accused was under section 302, 
Indian Penal Code in respect of the murder of Kagal Sardar. The 
charge against Kasem “Ali the present appellant was only under 
section 120B Indian Penal Code. The verdict of the jury as 
against Elimaddi was one of guilty by a majority of 3 to 4 of the 
charge under section r20B Indian Penal Code and of not guilty 
on the charge under section 302 Indian Penal Code. As against 
Kasem Ali the present appellant the vetdict was one of guilty of 
the charge under section 120B Indian Penal Code by a majority 
of 8to1. In consequence of the verdict of guilty against Elimaddi 
of the charge under section 120B the Sessions Judge was not satis- 
fied with the propriety of it and he made a reference under section 
307, Criminal Procedure Code to this Court and the ground of the 
reference was that there was no proper corroboration of the evidence 
of one Menajuddi who was called as a witness for the Crown and 
that therefore the conviction under section 1208 Indian Penal 
Code was not proper in his case. Appérently his view was upheld 
and Elimaddi on that reference was acquitted in respect of the 
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“CRIMINAL, -charge under -section r20B Indian Penal Code. The effect of this 
1926. isthis—that the present appellant was left convicted of an offence 
cca ak ‘ander section 120B Indian Penal Code and it is against this 
Me, conviction that he has preferred the present appeal. ome 
King-Emperor. A . g 
ien The charge under section 120B Indian Penal Code against the 
Gregory, F. two'persons Elimaddi and the present appellant {appears to us to 


be a charge ofa conspiracy between themselves to murder - Kagal 
Sardar and his wife Sherjan Bibi. Itdoes not appear to us that 
it is a charge of conspiracy between themselves and other persons. 
It is not stated that there were other partiés known or unknown to 
the conspiracy, and, it would appear from the grounds of commit- 
‘ment that the committing Magistrate regarded the conspiracy-as one 
between Kasim Ali and the other accused Elimaddi. In this view 
of the matter the objection taken by the appellant is that taking 

- the charge against the two accused persons on trial to be one of 
conspiracy between themselves when one of them namely Elimaddi 
was acquitted of that charge, the other accused Kasim Ali the appel- 
lant carinot beconvicted of that conspiracy. Mr. Khundkar for the 
Crown agrees that the charge as drawn up is capable of being read 
as we construe it; but he contends that it was the case for the 
prosecution supported by evidence that the conspiracy was one ‘hot 
confined to the two accused on trial only but extended to othér 
parties also. We do not think, having regard to the charge as drawn 

that effect can be given to that argument. Neither can it be said 
‘fairly that the accused would not be prejudiced if, as contended by 
‘thé C town, an extended reading were given to the charge. 

On our construction of the charge the appellant was not called 
upon to meet any case other than’the one we have indicated. 

On these considerations it appears to us that the objection raised 
by the appellant is fatal to the conviction, and it is unnecessary to 
consider any of the other objections which have been raiséd by the 
Jearned pleader who has appeared for the appellant. Dee 

This being so the conviction of and the sentence passed on the 
present appellant must be set aside, and the appellant acquitted. — 


Cuming, J. :—I agree. j 
A. T. M. Appeal allowed : Conviction set aside. 


q% 
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CRIMINAL REVISION. 


* Before Mr. Justice Suhrawardy and Mr. Justice Duval. 


HARENDRA KUMAR GHOSH 
v. 


KING-EMPEROR* 


Criminal breach of trust—Penal Code (Act XLV of 1860), Sec. 409—-Conversion 
—Burden of proof—Criminal Procedure Code (Act V of 1898), Secs. 22a(2), 
23de i 
The facts found were that the petitioner wasa Tax Daroga and Cashier of 

the Municipality, that the amounts which he was said to have embezzled were 

received by him and he failed to account for them : h : 


` Held, that all the elements constituting an offence of criminal breach of trust 
under section 409 of the Indian Penal Code were present. 


When the prosecution succeeded in proving the receipt by the petitioner of the 
several amounts, the burden of proof shifted to the petitioner to show that he 
had not converted them to his own use. 


Where the amount composed of four different sums payable in respect of four 
different holdings, was realised at the same time and for which one receipt was 
originally granted by the petitioner for the whole amount : 3 


Held, that it could not be said that there were four different items in respect 
of which he was charged and one single charge regarding the whole amount did 
not contravene the provisions of section 234 of the Code of Criminal Procedure. ¢ 


The petitioner was charged under section 222(2) of the Code of Criminal 
Procedure for misappropriating a certain amount between April 1923 and 3rst 
March, 1924. In ascertaining the amount misappropriated, the Court had to go 
into details and found the different dates on which the different amounts came 
into his hands. The Court found that on some dates certain sums were realised 
by him and that between some other dates certain other sums were realised by 
him. The method adopted by the Court was to facilitate the calculation of the 
total amount for the misappropriation of which he was charged. The petitioner 
did not realise and misappropriate different sums during different periods : 


Held, that the-charge as framed was right, and did not contravene the pro- 
visions of section 234 of the Code of Criminal Procedure. 

Application for Revision under’ section 435 of the Code of 
Criminal Procedure by the Accused. 


Criminal Revision No. 117 of 1926, against the order of G. C. Sankey* Esq, 
Sessions Judge of Mymensing, dated the 16th January, 1926, affirming that of 
_Moulvi M. Rahaman Khan, Deputy Magistrate of Mymensing, dated the gth 
November, 1925. i 
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The facts appear from the following statement in the judgment 
of the lower Court. 

The- accused in this case was the Cashier and Tax Daroga of 
the Mymensingh Municipality. ‘There were three charges against 
him under section 409 Indian Penal Code which were tried 
together. The first was in respect of asum of Rs. 236-10 alleged 
to have been paid to him on the 19th June, 1923 by Ganga Charan 
Saha on behalf of the Firm of Moharaja Harendra Kumar Roy 
Chowdhuri. The second was in respect of a sum of Rs. 26-12 
alleged to have been received by him on the 13th August 1923 by 
Money order from the Superintendent of Jamurki Katchary. The 
third charge was in respect of a gross sum of Rs, 1765-5 alleged to 
have been received by him on various dates between April 1923 
and March rst 1924. The Magistrate has found him guilty of 
all these charges with the modification that the sum found to have 
been misappropriated in the third charge is Rs. 1618-8-6. 

The history of the case is as follows :— 

- The audit of the Mymensing Municipality commenced on the 
25th February 1924. While it was in progress on the 1rth 
March a fire broke out in the Tax Daroga’s room. A large number 
of papers were destroyed. The matter was putin the hands of 
the police but the police were unable to find sufficient evidence 
against any particular person. The ‘audit proceeded and the 
auditor reconstructed the accounts as far as possible by means of 

*the papers which had not been destroyed It was found that 
‘there was a deficit of about Rs. 5000 on the taxation accounts. 

The accused was called on to explain but no explanation was forth- 
coming. A detailed enquiry was then held and as a result of 
that enquiry the present case was started. ‘The trial of the case 
lasted for more than a year and the records are extremely yolum- 
inous. The judgment of the learned Magistrate is a very lengthy 
one and the learned pleader who conducted this appeal on behalf 
„of thé appellant has stated that every point that was raised in 
‘the trial was dealt with exhaustively in the Magistrate’s judg- 
ment. : 

The fact that a sum of Rs. 236-10 was paid to the accused on 
the 19th June 1923 has been proved by prosecution witness 
No. 1 Ganga Charan Saha. The witness in his examination-in- 
‘chief stated that he paid this amount on the rgth June, He 
filed before the Court the formal receipt granted by. the accus- 
ed which bears the date of the roth June. He also produced 
his cash book in which four entries Exs. 5 (a) to 5 (d), show that 
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this amount was paid on that date; - It has not been denied by 
the accused that this amount was received by him. He'however 
says that he received the amount. not on the roth June . bit on 
some date in: April and that the amount was credited :to the 
Treasury on April’23rd. Ganga Charan Saha was<,cross-examined 
some’ ten months after his examination-in-chief...In his dross 
examination he stated that he actually made the payment in ‘the 
first -part of Baisakh that is‘ in- April. He did not receive the 
formaluteceipt from the accused until the zoth June. He did 
not ‘make the entry in the cash book until the formal receipt-was 
granted to him. It is clear that the statement of this witness in 
cross-examination is altogether inconsistent wifh what he said at 
the time .of thé examination-in-Chief. It:is impossible toxbelieve 
that.having made a payment in April he would make no one in-his 


accounts yintil ;r9th June. aor 9 
Mr. Bagram, Babus Suresh Chandra Talutdar cand. Kiran 

Mohan Sarkar for the Petitioner. i ures, oris g 
- Mr. Khundkar and Babu Satyendra, Kishore Ghose. for.) Ahe: 
Grown. : man gt ogg 
- C A " 


-The judgment df the. Court was as follows : ‘ 
This Rule. was obtained by the _ petitioner Hende Kumat. 


Ghosh, who was the Tax Daroga | snd cashier of Mymensingh | Munici- 


pality against ‘his conviction under section 409 and. „concurrent, 
sentence ofr year’s rigorous imprisonment under each “of the three 
heads contained i in the charge and fine of Rs. 1,000 under the first’ 
two counts on four grounds. The first is that tlre elements constitut 
ing an ' offence under_ section 409, Indian Penal Code were, not, 
proved or found. The Courts below have found that, the petition: 
er was a tax daroga and cashier’ 0 the Municipality, _ i that “the, 
amounts which he is said to have em exiled were received | “by. him’ 
and he failed to, account “for them. . These being the findings. we, 
think . that all the elements constituting an offence under section, 
409 Indian, Penal Code have been found and this ground must fail, 
The. second ground on which this Rule was issued was that the 
burden. of proof was wrongly Placed: u on the petitioner. There i is 
no substance i in: this ground either. The, Courts below, haye „found 
that certain sums of money came into ‘the hands of the petitioner, 
aid that hehas failed to account, for them ; in other, words he ‘hag 
failed to. prove how that money was legitimately used. The. burden 
was: ‘initially placed on the prosecution and when the prosecution 
succeeded in proving the receipt by the petitioner of the several 
amounts ‘it was for the petitioner to show that he had not convert- 
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CRIMINAL. ' ed them to his own uses. In these circumstances we do not think 
1926. that the: burden-was wrongly placed upon the petitioner. 
Sen as The third ground is that the first charge is bad in law. inasmuch. 
Harendra Kumar ; A a . i 3 NA 
Ghosh : as it consists of 4 different items fur different holdings realised by. 


King-Emperor. 4 different receipts and entered in the books under four different 


== heads and accordingly the charge as framed contravenes the provi- 
sions of section’ 234 Criminal Procedure Code. What has been found 
is that the petitioner realised Rs..236-r0-0 on the 19th: June 1923 in. 
respect of four holdings from the firm of Maharaja Harendra 
Kumar Roy Chowdhury. ‘Though the amount was composed of 
different sums payable in respect of four different holdings, it was- 
realised at the same time and one receipt was originally granted: 
by the ‘petitioner for the whole amount. On this finding, it cannot 
be said that there were four different items in respect of which he 
was charged. There was one item of Rs. 236-1-0- which he had 
realised, This ground also fails. ; 

The last ground is that there has been a contravention of the 
provisions .of section 234 Criminal Procedure Code inasmuch as the 
third charge consisted of a total amount which was made up by 
adding together:the several amounts which the petitioner was said to 
have embezzled during different periods. The petitioner was charg- 
ed under this count under section 222 (2) Criminal Procedure 
Code for: misappropriating a certain amount between April of 1923, 
and the 31st March 1924. In ascertaining the amount misappro- 
priated the learned trying Deputy Magistrate had to go into details 
and found the different dates on which the different amounts came - 
into his hand. He found that on some dates certain sums were 
realized by him and that between some other dates certain other 
sums were realized by him. The method adopted by him was to faci- 
litate the calculation of the total amount for the misappropriation 
of which’ he was charged. It is not a fact that the petitioner 
realised and misappropriated different sums during different periods. 
Fhe finding arrived at by the trial Magistrate in a very careful and 
lucid judgment is that the, petitioner misappropriated the sum of 
Rs. 1618-8-6 between April 1923 and 31st ) March 1924. The learned . 
Judge in af equally lucid judgment has also found that and further 
observed that in the circumstances of the case the charge that was 
framed was right and that there was no contravention of the pro- 
visions of section 234 Criminal Procedure Code. 

All the grounds therefore fail and this Rule is discharged. 
The petitioner must surrender to his bail. : 

A. T. M. ; ’ Rule discharged, 


Vot. XLV.) Í ` HIGH COURT. 
CRIMINAL REFERENCE. 
Before Mr. Justice Suhrawardy and Mr. Justice Cammfade. 


ASRAF ALI SAIYAL 
y. 
NASU SARKAR AND OTHERS* . 


Security bond—Crimina! Procedure Code {Act V of 1898), Secs. 1067, 117(1), 119, 
247—Absence of complainant—No evidence—Discharge. y 


_ Section 247 of the Criminal Procedure Code is not applicable to proceedings 
under section 107. In such proceedings, no summons is issued and there is no 
accused : Queen-Empress v, Iman Mondal {s5}. 


In a proceeding under section 117(1) of the Code of Criminal Procedure, the 
Magistrate is entitled to hold under section 119, in the absence of any evidence on 


behalf of the complainant that it is not proved that the person in respect of whom 
enquiry is made should execute a bond and to order his discharge. 


Reference under section 438 of the Code of Criminal Procedure 
by the Sessions Judge, recommending that the order of the Deputy 
Magistrate discharging the accused under section rrg of the Code 
from the charge under section 107 may be set aside. 


Babu Sures Chandra Talukdar for the Accused Opposite Party. 

The judgment of the Court was as follows :— 

This is a Reference under section 438 Criminal Procedure Code” 
by the Sessions Judge of Faridpore recommending that the order of 
the Deputy Magistrate of Madaripur discharging the accused under 
section 119 Criminal Procedure Code in proceedings under section 
107 Criminal Procedure Code may be set aside. It appears that 
on the report of one Asraf Ali Saiyal, Chowkidar of Tarabunia 
proceedings were instituted against the opposite-party under sec 
tion roy Criminal Procedure Code for. obstructing a aloft. The 
case was adjourned from time to time till the roth July 1926 when 
the following order was recorded by the Magistrate., “The peti- 
tioner is absent and no prosecution witnesses are present. There is 
also no petition on behalf of the prosecution. Accused persons 
are therefore discharged under section 119 Criminal Procedure 
Code”. Against this order the Sessions Judge of Faridpore was 
moved and the learned Judge has made the present Reference on 


* Criminal Reference No. 235 of 1936 by Lalbehari Chattérjee Esq., Sessiong 
Judge of Faridpur, dated th atst August, 1926. ° 
(1) (1900) I. L. R a7 Calc, 663. 
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thé-ground that section rro has” no: application to the facts of thiis 
case and ‘that the ‘order passed by the Magistrate ‘was without 
jurisdiction. and should therefore be set aside. In the explanation 
the trying Magistrate stated that he acted according to the proce- 
dure laid down in sumfions/.cages‘ as ‘provided for by section 117 
Criminal Procedure Gode and he discharged or acquitted the 
accused under section 247 Criminal Procedure Code. We think 
that the view of law. taken by’ thé trying’ Magistrate is not correct 
for under, section.117(2) the mode of trial is mentioned as that to 
be followed in summons, cases. Section 247 is, not applicable to a 
case like the present inasmuch as no summons. was issued ‘in the 
case and there is,no accused in the case, as has been held in several, 
decisions of this Court. See. the case of Queen-Empress v. Iman. 
Mondal (1). What, the Magistrate is,required to do under section 
rr7(1).Criminal Procedure Code is to proceed to’ enquire into ‘the 
truth of -the information upon which action has been taken. In 
the present case: we.may suppose that the Magistrate proceeds to 
enquire into the truth of the information and no evidence haying 
on produced before him he holds under” section 119 Criminal 

rocedyre., Code thatit i is not proved that the person ;in respect of 
whom enquiry is made. should execute a bond. ‘This is a procedure 
which fhe . Magistrate js entitled to, follow in the absence of any 
evidente 6 of behalf of the’ complainant or the pè titioner in the case, 
-According to the view ‘fakén by the Sessions Judge , the accused 
has io emedy if’ the’ coniplainaht does not choose to appear before 
he Usare t ‘to ‘sitbstqntiate his allegation ` nor has ‘the Magistrate’ any 
powet ie aisdhiarge ’ “the accused ‘under these circumstances. We 
are “théréfore” of opinion ‘that the order passed bý the trying Magis- 
tate dischafging ‘the’ “accused was an order which ‘could te’ pro- 
perly passed’ under’ section ‘119 Criminal Procedure Code. Accor. 
dingly We reject: ‘the Reference. : s 
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Befori Mr Justice Cuming’ and Mr. Justice i 
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e. “a Puen GALSTAUN AND OrHERS* 1 


Éepision— Civil " Procedure Code (Act y of 1908), Sec. . 115—Appeal—Order 
f amending decree Revision, power of, when exercised—Adjudication ina 


, 


~ ‘case’. pt 
x 


Per Curiam: An appeal lies against an amended decree but not against an 
order amending the decree.’ ‘An amended decree supersedes the original decree! 
Aslappeal lies no application for revision under section 115 of the Code of. Civil 
Procedure is maintainable: Raghunath v. Raj Kumar (x)cand Surta-v. 
Ganga (2). | 


- The powers of High Court un cake section 115 are discretionary and the powers 
of revision are not exercised when a more appropriate. and far more complete 
remedy i is open to the applicant. 


a e ika 
` Per Page. F: An order amending a decree, isan order made in the suit, 
gi is not a separate ‘case’ and is not a separate adjudication ina ‘case’ within the 


meaning of section us of the Code of Civil Procedure, 


- Application for Revision under section 115 of the Code of Civil 


Procedure, by the Defengants. l 
' The material facts appear from the jadent i . 
Moulvis Nuruddin Akies gnd; AVE: Ahmed for the 


Petitioners, ee > d 


Mr. Charu Chandra Biswas and Babu Manindra Kumar Bose 
tor ae Opposite Party. : 


riya out 


eee J. :—The facts of the case out of which this Rule has 
arisen aré these: The opposite party one J. G: Galstaun, brought 
aśuitin 1923 against the present petitioners and , certain other 
persons with regard toa certain house No. 229 Lower Circular 
Road, The present petitioners wlio are defendants Nos, r and 2 
alone contested . the suit. -The petitioners were the sub-tenants of 
one Mussa Ariff Bham who, it was alleged, was the tenant of J. C. 
Galstaun. ‘The suit was heard and was decreed..by Mr, Mahendra 


h Givi ‘Revision ‘Case No. 154 of 1926, against: the onder of- Babu Prafulla 


Cliandra Dutt, Subordinate Judge of Alipur. . « s oy 
(4) (1884) L L. Raz All.-276 , (2) (1885) LL. Re Mics Atte > 


p CIN. ; 


1926. 
nw 
May, 14, 17, 18. 
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Nath Mukhuti, Subordinate Judge of Alipur on the 29th June, 1925. 
Almost immediately after the decision of the suit this Officer was 
transferred and the decree when, drawn up was.signed by another 
Judge Mr. Asutosh Pal, who succeeded Mr. Mukhuti. The mate- 
rial portion of the judgment of Mr. Mukhuti which forms.the 
concluding portion of the learned Judge’s judgment with which 
we are now concerned in the present Rule is as. follows : “Ordered 
accordingly that the suit be decreed in part with costs on contest 
against defendants Nos. 1 and 2 and ex parte against defendants 
Nos. 3 and 4. The defendants are directed to make. over to the 
plaintiff vacant possession of the disputed premises in fifteen days 
from this date, on default, the plaintiff will be: entitled to recover 
vacant possession of the same turning out all the defendants and 
all those who claim through him from the premises, and also to 
recover from the defendants Nos. rand 2 the sum of Rs, 4283-13-4. 
pies as damages for the period before suit and at Rs. 3348 annas 
per month from the date of the institution of the suit to 31st March 
1924 and thereafter at Rs. 673 per month until recovery of posses- 
sion by the plaintiff On the plaintiff's recovery of possession the 
total amount to which he is entitled will be calculated and plaintiff 
pay the necessary deficit court-fee. Amounts awarded as costs or 
damages will bear interest at 6 per cent per annum”. 

This decree was transmitted to the High Court for execution 
on the gth July 1925 and then the plaintiffs asked the High Court 


*to attach certain movable properties of the judgment-debtor with 


a view to executing the decree. 

Defendants Nog. r and 2 had meanwhile made over vacant f 
possession to the plaintiff before the expiry of fifteen days allowed 
by the decree and they raised the objection that as they had given 
over vacant possession it was, therefore. no longer necessary that 
there would beany final deeree asto damages. They, therefore, 
contended that they were-not liable for the damages as they had 
given over possession within fifteen days and on . these allegations 
they'‘asked the Subordinate Judge to recall the certificate which he 
had sent to the High Court. The learned Subordinate Judge refused 
to recall the certificate and on the r4th August 1925 the Subor- 
dinate Judge ordered what is described a final decree which was a 
decree for the amount of damages etc., to which the defendants 
‘Nos: 1 and 2 are liable to be drawn up, 

Defendants Nos 1 and 2 had appealed to the High Court on the 
gth November, 1925, a,ainst the preliminary deere, so far as the 
question of costs was concerned, 


Vor. XLV.) HIGH CouURT. 


Meanwhile, the question of the attached movables came up 
before my learned brother Mr. Justice Buckland in the execution 
proceedings in the High Court, Here again, the defendants Nos 1 
and 2 raised the question that having given over vacant possession 
they were not liable for damages and, therefore, their property was 
not liable to be attached. This contention seems to have found 


favour with Mr. Justice Buckland (vide order August 7th, 1925).’ 


The learned Judge, however, added that if it was contended that 
the decree had any other meaning it might be still open to have 
the matter put right and that the decree-holder should not be pre- 
judiced if the mistake, as the decree-holder alleged, in the decree 
was due to an oversight in the drafting and he allowed the decree- 
holder time to make such an application as he might think fit in 
the Court below. The decree-holder then filed an application before 
the Subordinate Judge on the 3rd September 1925 asking the 
learned Judge to amend the judgment and the decree of his prede- 
cessor. This application was presumably made under section 152 
of the Code of Civil Procedure about the same time the judgment- 
debtor applied on the 27th August to the Court asking that Court 
to amend the final decree and make it, as he alleged, in conformity 
with the preliminary decree and the judgment. These applications 
were disposed of by Mr. Prafulla Chandra Dutt who had succeeded 
Mr. Asutosh Palin the-Court of the particular Subordinate Judge 


at Alipur and the Icarned Judge then apparently read over and- 


considered his predecessor’s judgment and after consideration of all 
these questions he came to the conclusion that the Judge could not 
have intended that the plaintiff should only get damages in the 
event of the defendants not giving vacant possession within fifteen 
days. He, therefore, amended the judgment of his predecessor 
holding that the word “also” must be a clerical error for “in any 
event” and he amended the decree accordingly. He refused to 
amend the final decree as prayed for by the judgment-debtor. 


Against this order the judgment-debtor has moved this Court in its. - 


revisional power under section 115 of the Code of Civil Procedure 
and has obtained a Rule with which we are now dealing. 

The learned vakil who appeared for the judgment-debtor has 
raised two points. First, that it is not open to one Judge to amend 
the judgment of his predecessor. Secondly, that the judgment 
and decree under appeal cannot be amended. 

I propose to deal with this Rule on the short ground that, in 
my opinion, on the facts stated the mattet does not fall within the 
purview of section 115 of the Code of Civil Procedure. Section 115 
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Cavan." provides that the High Court may call for the record of any case 
1926. which has been’ decided'by any Court subordinate to such. High. 
Mire."Afice Maud* Court andin which no appeal lies thereto. Now, in the present: 
Hussain‘ case an appeal does lie against the decree which has been amended 
JaC- Galitaun.: and the amendment of which and the amendment of the judgment. 
Cumin, z of which are the subject matters of the present Rule. No doubt, 
tice against an order amending the decree and amending ‘the judgment 


there‘is no appeal. But against the amended decree itself thére:is' 
an appeal because this amended decree-has now become ‘the decreé 
in suit. This'is obvious, becatse it is difficult'to imagine that,-in 
any suit there’ could be two decrees at the same time sand whith 
two decrees are conflicting with each other. It is clear’ that the 
amended decree supersedes the -original decree and obviously 
against this decree which is the decree ‘in the suit.an appeal 
lies. . i 


All the grounds which were taken and argued before’ us in this 
Rule could be taken as grounds in appeal.. This is the -view which 
commehded ‘itself to Oldfield, J. in the case ‘of Raghunath Das vi 
Raj Kumar (1), where the learned Judge pointed out that the dectee 
as amended isthe decrée in the suit and that’ as an appeal lay 
from it’no application could lie under section 115. The same view’ 
was taken in the case of Susta v. Ganga (2). There are no dowbt’ 
ather.decisions which take the contrary view. I do not, however, - 
propose to deal with them nor is it-necessary for the reasons which” 
will be clear’ at the conclusion of my judgment. If we now deal 
with this matter in revision and come to the finding that the Judge’ 
had no jurisdiction ‘to.amend the judgment and the decree’We shall 
Have to ‘sét aside the decree and by so doing we should do by way’ 
of revision what ‘can be done: and should be done by’ ‘way of 
appeal. Even if! am wrong in the viéw of section rr5 and” the 
Present case ‘could come within the purview of section rı 5 ‘Ido: 
nöt think ‘that ‘in the present case having regard to the facts and 

5 circumstances of the case it should be dealt with i in revision. ao 


Our powers under section 115 are ' discretionary and I do. not 
think, that we should exercise those powers of revision when a 
more’ “appropriate and far j more complete remedy is “open to ‘the 
applicant , as is in the present ,, case by ey: of appeal’ “against, the, 
amended decree. 2 , 

. The, Rule, , therefore, . stands . discharged with, costs—Eve gg 


mohurs._ Xs 5 P cedelbest 3 K 


“Gay (2884) TL. Rez AN. 276. 2) G8B5y È U. R7 Alegri: 
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“ Page, J: Iagree. There is no appeal from the order amend-, 
ing the decree in this suit. Ifthe order in question therefore, 
was a separate adjudication in a “ case”, then in’ my opinion, it is 


within section 115 of the Civil Procedure Code, because the j 


case is one in which no appeal lies to the High Court. ‘I should 
be disposed to think, however, that the order in question was 
not a separate adjudication in a “case” within section r5. It 
appears to me that the order amending the decree was an order 


made in the suit, and was not a separate case. The point does , 


not appear to have been decided in this Court, for in Nalinakshya 
Ghosal v. Mafakshar Hossain (1) the learned Judges merely ex- ` 


pressed the view odi¢er that “the plaintiff's remedy, if any, would 
seem to be by an application'under section 622”, In Bombay and 


in Allahabad, however, the High Courts have held that the 
High Court has jurisdiction to entertain an application by way of 


revision in respect of an order such as the one in question in „this 
suit, see Bat Shri Vaktuba v. Agarsanji Raisanjé (2); Raghunath 


Das v. Raj Kumar (3); Surta v. Ganga (4); Hasan Sha v.-Sheo ` 


Prasad (5). It is unnecessary, however, in the view that we take 
of this case that we should express a definite opinion upon ‘this 
matter, because, assuming that we possess jurisdiction to entertain 
an application for revision of the order amending this decree, in 
our opinion, we ought not to interfere with the order in the exercise 
of the discretionary powers vested in the Court under section 115. 
I am of opinion, that an appeal lies, subject to the law relating to 
limitation, from the decree aslamended : Brojo Lal Rai Chowdhury v. 
Tara Prasanna Bhattachazji (6), Visvanathan Chetti v. Ramanathan 
Chetti (7). It cannot be doubted also that itis more convenient 
that the legality of the order of amendment should be considered 
when the case is heard on appeal, and if the remedy by way of appeal 
is more appropriate than the remedy by way of revision, the Court 
will not interfere by exercising its power of ‘revigion. There appears 
to be one,case, however, in which it is laid down that, notwith- 
standing that an appeal lies from the “decree as amended, the 
Court ought to revise an order amending a decree : Hasan Sha v 

Sheo'Prasad (5) but the learned Judges in holding that ° we are 
constrained to hold that this order is open to revision, and not 


to old’ that the petitioner had ‘his remedy by. way of appeal from. 


(i) (1988) i. L. R. 28 Cale. 177. (2) (1907) LE. R? 31 Bom. 447. 


(3) (1884) I. L. R. 7 All. 276. (4) (1885) L L. R. 7 All, 411, 875. 
(5) (1853) EL. Re 15 All. 121: 5 (6) (1905) 3 C. L. J. 188. 


(7) (1901) I. L. R. 24 Mad. 646. 
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the amended decree”, expressly stated that they did so because 

they regarded the decision in Raghunath -Das’ case (1) as a bind- 

ing authority compelling them so to hold. But with all die 

deference in that case the Court did not consider the question 

as to whether there. was another appropriate remedy open to 

the petitioner as appears not only from the report of the case, but 

also from_ the observations of Mahmood, J. in Muhammad Nain- 
ul-lak Khan v, Ihsan-uilah Khan (2), in ‘which his Lordship stated 

that in Suta v. Ganga (3) and Raghunath Das v. Raj Kumar (1), 
“ the turning point was that an order under section 206 being an 

unappealable order,can be made the subject of the visitatorial func- 
tions of this Court under section 622 of the Code of Civil Proce- 
dure”, In my opinion, in the exercise of its discretion the Court 
ought not to revise the order amending the decree in this suit under 

section 115, inasmuch as another and a more appropriate remedy | 
is open to the petitioner. For these reasons, I agree that the Rule 
should be discharged. 


A. T. M- Rule discharged, 


(2) (1884) I. L. R. 7 All. 276. 


(2) (1892) I. L. R. 14 All. 226, (234). (3) (1885) I. L. R. 7 All. 411, 875. 


Before Mr. Justice Graham. 


DHANANJOY DAS AND OTHERS 
a, 
RAM CHANDRA DAS* 


Repision— Furisdiction—No objection by parties—Provincial Small Cause Courts 
Act (IX of 1887), Sec. 32 Sub-Sec. (2)—Suit treated as ordinary suit—Suit 
subsequently transferred to Small Cause Court side. 


Sub-section '2) of section 32 of the Provincial Small Cause Courts Act applies 
to the case where the same officer who originally entertained the suit is subse- 
quently vested with Small Cause Court powers or with increased powers t 
Mahima Kali(1) and Hariv Hari (2) considered 


#Civil Revision Case No 273 of 1926, against the decision of the + Munsiff, 1st 
Court, Bhola, having power of a Court of Small Causes, £ 
(1) (1907) 12,0, W. N. 167. (a) (1902) I. L, R. 26 Mad. 213. 
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The High Court declined to interfere in revision where no objéction was 
„taken and parties submitted to the jurisaiction of the Court: Parameswari v. 
Sagat (1). 

The petitioners instituted a suit onthe 12th February, t925 for realisation of 
“Rs, 195-1a» upon a bond alleged to have been executed by the defendant, the 
opposite party. From rath February to-18th December, 1925, the suit was trea- 
ted as an ordinary money suit. The written statement was filed and issues were 
settled. Subsequently another Munsiff took charge of the Court on the 18th 
“December, 1925, who was invested with Small Cause Court “powers up to Rs.250. 
Thereafter. he passed an order transferring the suit in question, in- which -no 
evidence had up to then been recorded, from his ordinary file to the. Small 
Cause Court file and disposed of the case under the Small Cause. @ourt proce- 
dure and dismissed the suit. No objection was raised. by the plaintiffs at the 
time when the suit was transferred : 


Held, that the objection as to jurisdiction not being raised at the „trial, could 
„not be entertained in revision, . 
Application for Revision under section 25 of the Small Cause 
Courts Act by the Plaintiffs. i 


Babu Mahendra Kumar Ghose (for Babu Suresh Chandra Taluk- 
dar) for the Petitioners. 


Babu Probodh Chandra Kar for the Opposite Party. 
The judgment of the Court was delivered by 


Graham, J:—In this case a Rule was issued calling upon 
the opposite party to show cause why the order of the Munsiff 
of Bhola, rst Court, exercising Small Cause Court powers dated 
the 18th December 1925 dismissing a suit for money brought 
by the petitioners’ should not be-set aside upon certain grounds 
stated in the petition to this Court. The suit in question was 
instituted on the rath February 1925 and was for realization 
ofa sumof Rs. 195-1 anna upon a bond alleged to have been 
executed by the defendant, now the opposite party. It appears 
that from that date untilthe 18th December 1925 the suit in 
question was treated as an ordinary money suit, The written 
statement was filed on the 8th April 1925 and issues were settled 
onthe goth April 1925. After that there followed a number of 
adjournments. Subsequently another Munsiff took charge of the 
Court and on the 18th December 1925 that officer was invested 
with Small Cause Court powers up to Rs. 250. Thereafter he pass- 
ed an order transferring the suit in question, in which no evidence 
had {up to then been recorded, from his ordinary file to his 
Small Cause Court file and disposed, of the case under the 


(1) (1914) 21 C, Le J. t48 5. 19 C. W. Ne 900. 
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Small .Cause Court procedure and dismissed it as. already sti 
_The plaintiffs then moved this Court. and obtained. :.the pre 
Rule. Three points have been urged by the learned vakil 
„appears on their behalf; firstly: that the Court below : 
without jurisdiction and with material irregularity in disposi: 
the case summarily as a Small‘Cause’ Coutt suit instead of . 
“regular ‘suit to'the great inconvenience and ‘prejudice of 
_ petitioners ; ‘secondly, that the earned Munsiff acted without j jur 
_tion and with material irregularity in. . disposing of, the 
tisummarily as.a Small Cause Court suit inasmuch as~-the sui 


~ regarded “by the- parties: as a money suit from the 12th Feb: 


-up to the 18th December 1925 without~the’ consent of the 
tioners and to their great inconvenience and prejudice ‘and tt 
-and lastly that in view of the fact that’ the plaintiffs proved 
case and in view of the finding that thé defendant “looks 
-speaks'like an idiot,” the learned Munsiff erred in law and : 
with material irregularity. in dismissing: the suit: -The firs 
points may be taken together. Reference has been made to 
section (2) of section 32 P. S.C. C. Act and -also to 

Mahima Chandra Sirdar v, Kali Mandol(r) and Hari Kamay 
Hari Venkayya (2) and it has been argued that for the purpos 
jurisdiction it is necessary to look to the State of things a 
‘date when the suit was instituted, and that the fact tha 
-Munsiff was subsequently vested with Small Cause Ċourt:` fhi 
‘dp to Rs. 250 did not confer‘upon him jurisdiction to tr 
-s¥it under that procedure. I- do not think that there ‘i 
‘substance in‘this contention. Apparently sub-section'2 of se 
~32 is applicable to the case where the same ‘officer who origi 
‘entertained the suit is subsequently vested with Small € 
‘Court powers or with increased powers, and the cases which 
“been-referred. to are cases. of that description where’ for exampl] 
: officer having Small‘Causes Court powers ‘of a similar denomin 
“is $ subsequently empowered with greater powers. 

- Further more it is to-be observed in this case that no o 
“tion was’ made by the plaintiffs “at the -time- when- the 
* was transferred from the ordinary -file -to the Small (C 
Court” file. "The statements which have been made in’ para; 
“4 of the affidavit in. this connection have been traverse 
para 3 of the counter-affidavit filed on behalf of the opposite’; 
“It is stated thergin that when the presiding Judge” transf 
‘the case from ‘the ordinary: file to the Small- Cause“ Cour 


(1) (1907) 12 c. W. N. 1677 °` (3 (1902) E LER? 26 Mad. 2a 


Vou XLY.} ” HIGH COURT. - 


neither of the parties or their pleaders raised . cay sort of objec- 
tion to the said transfer of the case from one file to another 
and that both the parties’ tendered ‘their respective .evidence to 
the Court and the case was fully argued by the pleaders of both 
the sides. Having regard to’ this fact‘I do not think that this 
Court ought now in revision to entertain the objection which 
was not raised at the time of the trial. It seems clear that 
the parties submitted to the jurisdiction ` of the Court and that 
fhe decision having been unfavourable to the plaintiff peti- 
tioners they now seek in their present application -to find 
some defect in the proceedings relating to the trial. This 
Court has-on numerous occasions declined to interfere in revi- 
sion where, it has -been shown, that no objection was taken 
and that ‘the parties submitted to ‘the jurisdiction of the Court : 
Srimati Parameswari Dassi v. Jagat Chandra Das (1). In the’éase 
just referred fo’ their Lordships quoted ` with approval certain 
remarks made in another case to which they referred, “we are 
not in favour of assisting parties to set aside a decree upon points 
which they did not raise before the Court which tried- the 
matters in issue and. of which they gave no notice to opposite 
party”. 

. Ido not think keok that it ‘can fhe said that there has 
‘béen any etror of law in this case having regard to ‘all the 
circumstances of the case. The Munsiff who  sibsequently took 
charge of the Court was empowered with Small Cause Court 
powers up-to Rs. 250 and he therefore had jurisdiction to try this 
suit thé value of which ,was within that amount, He exercised 
that jurisdiction, and I am not prepared to say that any error 
of law has been committed which renders interference necessary, 

The third point ‘may be briefly dismissed as it clearly 
involves a question of fact and I am not disposed to go into the 
facts of ‘the case. ` ' i 


vie In my judgment no case -has been made out for interference ` 


in revision and the Rule is accordingly discharged with costs. I 
assess the hearing fee at one gold mghur. i 


A, Tomy Va oe OM `- Rule discharged. 
`W (1914) 21. C. L J. 1415; 19 Ce W. N. goo. ; 
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2: APPELLATE CIVIL. 
= o ge. A ` Before Mr, Justice Cuming: and Mr. Justice Page. i 
: Gy a oe l ' DEBI RAM PATNI 
gad. 4 DN v. 
March, 25. 1 ie . MOHESWAR ALI LASKAR* 


March, 25, 


Ejectment— Transfer by mother and uncle as guardians of minor—Sunni school 
of Mahomedan Law. 


‘A guardian de jure and not guardian de facto, according to the principle of 
law obtaining among the Sunni school of the Mahomedan community, or the 
guardian appointed by the Court, can validly transfer the interest of the minor. 
Neither the mother nor the uncle of the minor occupies the position of a legal 
guardian, A transferee let into possession of the property under unauthorised 
transfer, Cannot resist an action in ejectment on behalf of the infant as a tres- 
passer : Jmambandi v. Mutsaddé (1). 


Appeal by the Defendant. 

Suit for recovery of possession. i 
The material facts appear from the judgment. 
_Babu Satyendra Kishore Ghose for the Appellant. 


Babu Nagendra Nath Ghose (for Moulvi A. S. M. Akram) for 
the Respondént. 
The judgments of the Court were as follows :— 


Page, J :—This appeal arises out ofa suit in which the plain- 
tiff claimed possession of certain lands which belonged to one 
Narai Patni, The lower Court decreed the suit. Narai Patni was 
a co-sharer of the lands with his brother Devi Patni. In 1914 Narai 
‘Patni sold his interest in the lands together with other lands to 
hamroo Shah and after diverse mesne assignments the lands in dis- 
pute passed to Abdul Gafur. In due course Abdul Gafur died, and 
his ‘heirs, namely two brothers and his widow,’who represented certain 
minor sons, by a Kobala dated the 18th December 192r purported to 
sell these lands to the plaintiff. The plaintiff now sues the defendant 
No. rand other persons to recover possession of the lands covered 
by the Kobala dated the 18th December, rg2x and his claim is to 

*Appeal from Appellate Decree No, 295 of 1924, against the decree of Babu 
Sashi Kumar Ghose, Subordinate Judge of Cachar, ‘dated the 26th September, 
1923, affirming that of Babu Pabitra Nath Das, Munsiff of Hailakandi, dated the 
agrd April, 1923- . 

(1) (1918) I. L. R. 45 Calc. 892; L. R. 45 I. A. 73 ; 38 C. L. J. 409. 
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recover possession of this land after “having been dispossessed by 
the defendant No. r the brother of Narai Patni, his predecessor in 
title’ Admittedly the defendant isin possession and he resists 
the plaintiff’s claim to the interest of the minor parties to the 
Kobala of 18th December, rg21, upon the ground that neither of 
their two uncles nor their mother was entitled in law to execute a 
transfer of the minors? interest in the property. In my opinion this 
contention is well founded. The defendant appellant also claims 
that the whole suit ought to be dismissed upon the ground that 
the plaintiff has failed to prove that either he or his predecessor: 
in title was in possession of the lands within 12 years before this’ 
suit was instituted. There is no substance, in my opinion, in the 
defence of limitation. The suit was instituted on the 28th January, 
1922, and although the successors in interest of Narai Patni admit- 
tedly were never in possession of the land the lower Courts have > 
found that -on or about the rrth January, 1914 when Narai Patni 
sold his interest in the land he was in possession either by himself 
or through his brother the defendant No. r who was a co-sharer 
with him in the property in dispute. The evidence upon which the 
Courts below reached this finding of facts is somewhat exiguous, — 
but Iam unable to say that there was not evidence to support the 
finding, and in my opinion the plea of limitation fails. The other 
ground of defence was sufficiently raised in the earlier proceedings 
having regard to the issues framed at the trial and the terms of the 
judgment which. was delivered, and, in my opinion, the plaintiff's 
cause of action must fail to the extent to which he claims posses- 
sion of the minors’ share of the interest in the property which they 
inherited from Abdul Gafur. The only person who could validly 
transfer the interest of the minors, was their legal guardian, that is, 
their guardian de-juze in accordance with the principles of law 
obtaining among the Sunni sect of the Mahommadan community 
or the guardian appointed by the Court. Neither the uncle nor the 
mother of the minors in fact or in law occupied the position of a 
legal guardian. In Jmambandi v, Mutsaddi (1) Mr. Ameer Ali in 
delivering the opinion of the Judicial Committee of the Privy 
Council said that “It is perfectly clear that under the Mahommedan 
Law the mother is entitled only to the custody of the person of 
her minor child up toa certain age according to the sex’ of the 
child. But she is not the natural guardian ; the father alone, or, if 
he be dead, his executor (under the Sunni Law) is the” legal guar- 
dian. The mother has no larger powers to deal with her minor 


(1) (1918) 1. L. R. 45 Calc. 878 (892). 
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child’s property" than ány outsider or: non-relative who happens‘to 7 . 
have- charge forthe, timé. béing of the infant. “The term “ ‘de Sacto 
guardian’ that has-been applied’ to these persons is imisleading ! sit 
connotes the idea that- people in chargé of a child’are by virtue of 
that-fact invested with certain powers:over the infant'siproperty. — 
This idea is quité erroneous”. Later’on in his judgment his Lord- 
ship added - “As already observed, -in the’ absence of the: father, 
under the Sunni'Law, the gudrdianship vests in” his executor. ` If 
the, father dies without-appointing an executor ( Wasi) and his father ` 
is alive, the -guardianship of his minor children devolves ‘on their > 
grandfather. Should-he also be dead, and” have left an executor, S 
it, vests in him. In default of this de jure guardians, thé duty of: 
appointing a -guardian ‘for the protection and preservation of the “` 
infants’. property, -devolves on the Judge as the representative of, ` 
the, sovereign. No one: else has any rightsor-power to intermeddle : 
with the.property of a minor, except for: certain poatea purposes, ` 
the nature of which is clearly defined”. ' ° °° pi 2 eae 
S ‘Applying. this principle to -the facts of the present “case it is’? 
apparent ; that the: interest of the.minois in ‘the property in dispute ` 
did not, pass- by virtue of the\Kobala of the ‘18th December, 1927. ` 
The. result, will, bẹ that-the -appeal will be allowed} ahd ‘the déctee' ` 
of, the,Court below varied. «The suit will be dismissed to thé extent’ 
of, the minor’s-interest. in the property, but the decree will stand 
with. ;respect to. the interest of the two uncles and the mother, thé 
*shares being. i as regards the: two.uncles and $ ~as- “regards the” 


mother... .We.think that ` the si ar shoul’ bave 35 of his costs 
in. all the Courts. *-. 7, raae 5 
' Cümirigr P =E soe he 6 Ei x pes Pa 7 i 
Aw T Mo“ a ; l _ Appeal allowed in part. - 
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Before Sir Lancelot Sanderson, Knight, Chief Justice and 
. Mr, Justice Buckland. 


RAMESHWAR KHEMKA AND ANOTHER 
D. 


SIDDESHWAR GHOSH AND OTHERS* 


Estoppel—Leave to appeal to Privy Council—Value of subject matter—Acquies- 
cence—Waiver—Report—Civil Procedure Code (Act V of 1908), Sec. 110, 


0. 45 R. 5. 


The defendant by acting on the low valuation of suit made by the plaintiff 
is estopped from alleging that the value of the subject matteris higher and 
amounts to Rs. 10000 for the purpose of his appeal to His Majesty in 


Council.+ 


A suit to establish the plaintiff’s title to, and to recover possession of certain 
plots of land, was instituted in the Court of the Munsiff on a valuation of Rs. 872. 
The valuation being objected to by the defendant, after enquiry, it was returned 
to the plaintiff for presentation to the proper Court, as the value was found to be 
Rs. 2737-8 as. The plaintiff accepting this valuation, presented it to the Court 
of the Subordinate Judge. The defendant there objected to the valuation but 
did not press his objection. The valuation was therefore decided in favour of the 
plaintiff. The suit was heard on the merits and was decreed. The defendant 
then appealed to the District Judge, valuing the memorandum of appeal at 


Rs. 2737-8 as. The appeal being decided in favour of the defendant, the plain- . 


tiff appealed to the High Court, where it was decided in favour of the latter. 
The defendant then applied for a certificate that the case was a fit one for 
appeal to His Majesty in Council, stated thatthe value ‘of the subject matter 
in appeal was more than Rs. to,o00 and applied for a report under order 45 
tule 5 of the Code of Civil Procedure : 


Held, that no reference under order 45 rule § of the Code of Civil Procedure 
could be made to the Court of first instance as to the value of the subject matter 
of the suit: Mutusamy Fagaverav. Vencataswara (1) referred to. 

That the case did not come within the second paragraph of section 110 of 
the Code of Civil Procedure. - 

Application for leave to appeal to Privy Council by the 
Defendants. i 


The material `facts appear from the judgment. 


*Application for leave to appeal to Privy Council No.§«7 of 1924 in Appeal 
from Appellate Decree No. 1476 of 1921. 


(1) (1865) 10 M. l. A. 313(321). 
+See in this connection Satish Chandra $oardar v. Kumar Birendra Nath 


Roy Bahadur (1926) 44 C. L. J. 572—Rep. 
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Mr. -H. D. Bose and Dr. auan Kumar Mukherjee for the 
Petitioner. . 


Mr. C. C. Biswas, Babus Bireswar Bagchi and Manindra 
Kumar Bose for the Opposite Party. 


The following judgments were delivered :— 


Sanderson, C. J. :—This is an. application by the defendant 
in the suit fora certificate that the case is a fit one for appeal to 
His Majesty in Council. 


The suit was brought by the plaintiff to establish his. title to, 
and to recover possession of certain plots of land measuring about 
4 cottas and 9 chittaks situated in the town of Howrah. 

The suit was brought in the learned Munsiff’s Court and the 
subject matter of the suit was valued at Rs. 872. The defendants 
objected to the valuation and thereupon the learned Munsiff took 
evidence dnd found that the value of the subject matter of the suit, 
was at least Rs. 600 per cotta and he accordingly returned the plaint 
to the plaintiff for presentation to the proper Court. 

The suit was then filed in the Court of the learned Subordinate 
Judge and the value of the subject matter of the suit was stated to 
be Rs.'2737-8-0. It is obvious that the plaintiff adopted the valua- 
tion which the learned Munsiff had arrived at after taking the 
evidence, to which I have already referred. In the Court of ‘the 

*learned Subordinate Judge one of the defendants raised an objec- 
tion to the amended valuation alleging that the value of the dispute 
land was Rs. tooo per cotta and consequently an issue was raised 
upon that point, viz., “Was the plaint undervalued and insufficiently 
stamped”. It appears, however, from the learned Judge’s record 
that the.point was not pressed and he therefore decided this point 


in favour of the plaintiff. 


The learned Subordinate Judge decided the suit and made a 
decree in the plaintiff's favour in part. . 

The defendants then appealed to the learned District Judge and 
in the Court they raised no objection to the learned Subordinate 
Judge’s finding on the issue in respect of the value. On the contrary 
they valued their appeal to the lower appellate Court at the figure 
which the plaintiff had named, namely Rs. 2737-8-0. It may there- 
fore be taken that the defendant acquiesced in the valuation which 
the plaintiff had placed on the subject matter of the suit. The 
learned District Judge allowed the appeal ‘presented by the defen- 
dants and dismissed the suit. Thereupon the plaintiff appealed to 


Vou, XLV.) | HIGH COURT. 


the High Court and the learned Judges, who heard the appeal, 
reversed the decision of the lower appellate Court, and restored 
thaf of the learned Subordinate Judge. 

The defendants now desire to appeal to His Majesty in Council. 
The judgment of the High Court reversed the decision of t1e lower 
appellate Court, and therefore the only question which it is neces- 
sary to consider is that of value. There is a dispute as to the 
value and the applicant has asked that the dispute should be 
referred under order 45 rule 5. 

It is material to notice the first two grounds of the petition. 
The first is as follows :—“For that the Hon’ble Court erred in 
law in interfering with the findings of fact arrived at by the Court 
of appeal below” and the second ground is “that the findings of the 
lower appellate Court being clear, specific and unambiguous and 
being based upon the evidence in the record this Hon’ble Court 
could not in law set aside those findings even if they were improper 
or perverse”, Itis therefore clear that one of the main grounds 
upon which the defendants rely in respect of the appeal to the 
Judicial Committee of the Privy Council is that the learned Judges 
of this Court ought to have accepted the findings of fact of the 
lower appellate Court. The defendants now allege that the value 
of the subject matter of the suit and the value of the subject matter 
in dispute on appeal are Rs. 10,000 or upwards. 

If they had substantiated this allegationin the Court of the 
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learned Subordinate Judge, they would have had no appeal to the i 


lower appellate Court and to obtain the findings of fact which were 
arrived at by the lower Court and upon which fhey now rely. If 
they had established the allegation, which they now make as to the 
value of the subject matter of the suit, the appeal from the learned 
Subordinate Judge would have been to the High Court direct, 
and the discretion of the learned Judges of the High Court would 
not have been referred by the findings of fact of the lower appellate 
Court. 

We have been referred to the case of Mutusawmy Jagavera 
Naiker v. Vencataswara Yettia (x1). The facts are by no means the 
same asin this case but some of the expressions of opinion are 
relevant to the question now under consideration. Lord Chelmsford 
in delivering the opinion is reported to have said at page 321 “Sup- 
posing that, upon the face of the plaint, it appeared the demand was 
really beyond the value of Rs. 2500, it was competent to the 
defendant to have pleaded to the jurisdiction of the Court ; butno 

(3) (1865) 10 M. I. A. 313. 
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such course was taken, and a decision having been given, and an 
appeal made tothe High Court, both parties proceed on the foot- 
ing and upon the admission that the sum in dispute is under 
Rs, roooo, the appealable amount to Her Majesty in Council. 
Supposing, therefore, that an application had been made to the 
High Court for leave to appeal, it would not have been competent 
to the parties, in this state of circumstances, to turn round and say 
that the value was above Rs. 10,000 ; and if not so, the High Court 
would have had no power to give leave to appeal”. 


- In the case now under discussion the defendants took objection 
to the jurisdiction of the learned Subordinate Judge. They how- 
ever abandoned the objection to the jurisdiction. They acquiesced 
in the valuation placed opon the subject matter of the suit and 
obtained the advantage of an appeal to the lower appellate Court 
as a ground for appeal to His Majesty in Council. 

- In my judgment having regards to the fact'of this case it is not 
one in which this Court ought to refer the matter to the Court of 
first instance for a report as to the value of the subject matter of 
the suit. 

The learned vakil who appeared for the defendants in reply 
argued that this case came within the second paragraph of section 
110 of the Code of Civil Procedure. In my judgment that para- 
graph does not apply to the facts of this case, indeed the learned 
counsel who appeared on the previous occasion based his case 
upon the first paragraph of section rro. 

- For these reasons in my judgment this applicano must be 
dismissed with costs——~5 gold mohurs. 

, Buckland, J:—I agres, and have nothing to add, 


A. T M ; Application refused. 


VoL. XLV.] . HIGH COURT. 


CIVI L REVISION. 


ra . Before Mr. Tha D. N. Mitter.. 


BIBHUTI BHUSAN RAI AND ANOTHER 


J. 
CHINIBAS MAKHAL* 


Decree, execution of—Claim to attachment—Decree against some of the tenants 
~—Civil Procedure Code (Act V of 1908), O. 21 R. §8—Bengal Tenancy Act 
¢ VHI of 1885), Secs. 143, 170+ 
. A tenant, who was not made a payi in a suit for rent against his co-tenant, 

in the absence of any evidence as to his relinquishment of his rights, can filea 

claim under order 2t rule 58 of the Code of Civil Procedure, fo attachment of 

„ his homestead land by the decree-holder and isnot precluded by section 143 

read with section 170 o( the Bengal Tenancy Act from doing so. 
` Petition for Revision under section 115 of the Code of Civil 

Procedure by the Decree-holders. 


Application for execution of decree. 
The material facts appear from the judgment. 


Mr, Gunada Charan Sen and Babu Syamadas Bhattacharyya for 
the Petitioner. 


Babus Mohesh Chandra Chatterjee and Srish Chandra Chatterjee 
for the Opposite Party. 


The judgment of the Court was ‘delivered by. 


D. N. Mitter, J: This Rule was issued at the instance 
of the decree-holders in a suit which purports to be one for rent, 
The decree was obtained against two judgment-debtors who 
are the sons of one Prem Chand whom the decree-holders 
admit to be the original tenant. He died leaving behind him 
3 sons, namely, the two judjment-debtors and another son by 
another wife, Chinibas by name, who was a minor step-brother 
of the two judgment-debtors and who is the opposite party 
before me. The rent suit was brought on the basis of a kabuliat 
said to have been executed by the two step-brothers of ‘the 
oppçsite party. The opposite party preferred a claim on the 26th 
May 1926 claiming possession of the one-third share in the home- 
st ead which was attached by the decree-holders in execution of their 


Civil Revision No. 988 of 1926, against the decision of Babu J. P. Banerjea, 
Munsiff, ist Court, of Baruipur, dated the zgth June, 1926. à 


CiviL. 
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Civit. so-called rent dceree, and the claim was allowed by the Mun- 


oman 


1927. siff to the extent of one-third of the homestead. Against this 
Bibhuti A Ra; Order allowing the . claim this petitition for revision ‘has been 
o B put inanda Rule was issued on the ground that as the decree 
Chinibas Makhal. ite 
eee was arent decree, order XXI, rule 58 of the Code of Civil 
D. N. Mitter, F- Procedure was not applicable having regard to the provisions 
of section 143 read with section ryo of the Bengal Tenancy 
Act. This objection to the jurisdiction of the lower Court to 
entertain the claim as the decree was a rent decree was not 
taken before the lower Court. The opposite party does not accept 
the position that the decree was a rent decree ; on the other hand 
from the admitted fact that the tenancy originally belonged to the 
father of the judgment-debtors and the opposite party and that 
the decree was obtained against the two judgment-debtors alone 
and in the absence of any evidence as to the relinquishment by the 
opposite party of his rights in his father's homestead, it would 
be difficult to hold that the decree obtained by the petitioner 
was a rent decree. The question of jurisdiction depends upon 
disputed facts and ifthe question had been raised in the lower 
Court the facts would have been ascertained. I am not prepared . 
to interfere, therefore, with the order of the lower Court under 
revisional jurisdiction, and allow the question of want of jurisdic- 
tion of the lower Court to be raised for the first time here. 


, The Rule is-accordingly discharged with costs. I assess the 
hearing fee at one gold mohur. 


A. T. M. è Rule discharged. 


Before Mr. Justice D. N. Mitter. 


SRINATH ROY 


Civi. 
1927. oo 
pied TARAPRASANNA ROY AND OTHERS,* 


January, 18. 


Furisdiction—Small Cause Court—Suit for compensation for fruits wrongfully 
taken—Provincial Small Cause Oourts Act (IX of 1887), Sch. IT. Art. 34. 


*Civil Revision No. 1039 of 1926, against the order of Babu Rajendra Kumar 
Ghosh, Munsiff, 1st Court, at Barisal, having Small Cause Court power, dated 
the 23rd August,. 1926. 


Vor. XLV.] HiGH couRT. 23K 


Article 31, Schedule Il of the Provincial Small Cause Courts Act requires Civin. 
as 2 condition precedent to its applicability that the suit must be a suit for ENS 
account, which will include a suit for the profits of immovable property belong- ~_ 


ing to the plaintiff but which have been wrongfully received by the defendant. Saag Roy 


Hence a suit not for an account but for a specified sum representing the Taraprasaona Roy. 
price of fruits taken is not exempted from the cognizance of the Small Cause 
Court under Article 31t Schedule II of the Provincial Small Cause Courts Act : 
Damodar v. Chintaman (1) and Kesrisang v. Naransang (2). 





The plalntiff was a purchaser of the interest of an eight anna co-sharer in the 
homestead and the other eight anna share belonged to the defendant. The 
plaintiff alleging that the defendant not dividing the share of the fruits of trees 
himself appropriated, instituted the present suit in the Court of Small Causes for 
compensation due to him for taking the betel nuts and other fruits : 


Held, that the case not being of wrongful receipt of fruits but one where the 
defendant rightfully received the fruits but wrongfully retained the same, Article 
31 Schedule I of the Provincial Small Cause Courts Act did not apply. 

Application for Revision under section 25 of the Provincial 
Small Cause Courts Act by the Defendant. 


The material facts appear from the judgment. 


Dr. Ratha Binode Pal and Babu Prem Ranjan Roy Chowdhury 
for the Applicant. 


Babu Broja Lal Chakravarti, Mr. Gunada Charan Sen and 
Babu Abinash Chandra Ghose for the Opposite Party. 


The following judgment was delivered by 


D. N. Mitter, J: This Rule was issued on the opposite party 
to show cause why the decree of the Small Cause Court Judge ee ve 
of Barisal, dated the 23rd August 1926 should not be set aside. 
This Rule has been obtained by the defendant and the main 
ground on which it is contended that the decree of the lower 
Court should be set aside, is that the suit was not cognizable by 
the Court of Small Causes. The suit to which this Rule relates 
was commenced by the plaintiffs for realizing the profits of home- 
stead land in which there were a number of fruit trees and other 
trees, which had been taken by the Defendant. The allegation in 
the plaintiffs’ plaint is that there was a previous suit between 
them and the present defendant for declaration of title and joint 
possession. The plaintiffs purchased the interest of an 8 anna 
co-sharer in the homestead and the other 8 annas share belongs 
to the defendant. The Court which tried the title suit, gave a 
decree in their favour for a declaration of title toa half share 
inthe homestead but refused to give them joint possesion in 


(1) (1892) 1. L. R. 17 Bom. 42. (2) (1908) I. L, R. 32 Bom. 560. 
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Civil. view of the provisions of section 44 of the Transfer of Property 
1947: Act. In that svit beyond declaring the plaintiffs’ title, the Court 
bated also awarded a certain sum as compensation to the plaintiffs. The 


Srinath Roy : eh s 
v. present suit was instituted in the Court of Small Causes for com- 


Tara prasanna Roy: pensation. due to the plaintiffs as the price of betel nuts and 
D. N. Mitter, F. other fruits which had been taken by the defendant since the 
a decree in the title suit. It is argued on behalf of the defendant 
petitioner that the Small Cause Court has no jurisdiction to enter- 
tain such a suit, as such a suit is exempted by article 3r of the 
second schedule to the Provincial Small Cause Courts Act 
from the cognizance of Small Cause Courts. It is stated that the 
profits of the land belonging to the plaintiffs have been wrongfully 
taken by the defendant. It is necessary. therefore to examine the 
precise allegation in the plaint., In paragraph .4 of the plaint, the 
allegation is that the defendant did not divide the share of the 
fruits of trees which he himself appropriated. The case does not 
seem to me to be one of wrongful receipt of the fruits. It seems to me 
to be acase where the defendant is said to have rightfully received’ 
the fruits but wrongfully retained the same. Consequently in my | 
opinion, the provisions of Art. 31 are not applicable to this’ case} 


There is also another difficulty in plaintiffs’ way. The suit as 
framed is not framed as a suit for account ; and Art. 31 contem- 
plates that a suit in order to be exempted: must be a suit for 
‘account, which will include a suit for the profits of immoveable 
properties belonging to the plaintiffs but which have been wrong- 
fully received by ‘the defendant. Here the suit is not for an 
account but for a specified sum representing the price of fruits 
taken, Consequently to such a suit Art. 31 cannot be held to 
apply. See Damodar Gopal Dikshit v. Chintaman Balkrishna ` 
Karve (1) and the case of Kesrisang Banesang .v. Naransang 
Mannabhai (2). In either view of the case, even if we read into the 
plaintiffs’ plaint an allegation of wrongful receipt by the defendant, I 
think it would not suffice to bring the suit within the operation of 
clause 31, for the reason that that clause requires, as, a condition 
precedent to its applicability that the suit be a suit for an account 
and the present suit is not a suit for an account. In this view 
I think, the Small Cause Court Judge had jurisdiction to entertain 
the suit, and the Rule must be discharged with costs 1 assess the 
hearing fee at 2 gold mohurs, l 
KE a eas . - Rule discharged. 


üG) (1892) I. L. R. 17 Bom.' 42. (2) (1908) I. L, K. 32 Bome 560. 
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APPELLATE CIVIL. 


`° Before Mr. Justice B. B. Ghosé'and Mr. Justice Panton. 


KSHETRA NATH SIKDAR AND OTHERS 
v. 


MESSRS. HARASUKDAS BALKISSEN DAS AND OTHERS.* 


Equitable morigage—Memorandum—Complete oral contract before writing 
given-—Registration Act (XVII of 1908), Sec. 17—Novation—Renewal of 
Hundi—Contract Act (IX of 1872), Sec. 62—-Agreement to substitute a new 
Contract—Transfer of Property Act (IV of 1882), Secs. 3, 48, 78—~Notice-— 
Priority—Abstention from enquiry. 


The rule that where the terms of a contract have been reduced to writing, 
no other evidence of this contract can be given than the written document 
itself, applies only if the document was intended to be the embodiment in writ- 
ing of the transaction and not if there was a complete oral contract before the 
writing was given and the document does not express and was never intended to 
express the whole agreement between the parties. 


Where a creditor has not been actually paid but he takesa renewed bill 
or promissory note for his debt in order to give time to the debtor and 
receives some consideration by way of increased interest or otherwise for his 
forbearance, it cannot be said that the old debt had been paid off by the 
acceptance of the renewed bill. 


Whether there was an agreement to substitute a new contract or not is a 
question of fact depending on the intention of the parties. One should® 
look to the substance of the matter and not to mere form. 


Ordinarily priority of rights created by differents transfers is governed 
by section 48 of the Transfer of Property Act. The mortgagee will not 
loose his right unless his conduct is such as to estop him from assert- 
ing it. 

Abstention from enquiry for title-deeds in a place where one knows that 
mortgages by deposit of title-deeds are legal and usual will amount to 
notice of a mortgage under section 3 of the Transfer of Property Act: 
Imperial Bank of India v. U. Rat Gyaw Thu (1). 


Defendant No. s borrowed certain amount of money from A by depositing 
title-deed of-certain property with him. He afterwards approached the plaintiff 
and asked for aloan of Rs. 70000 on the’ security of the property in ques- 
tion. Onthe 21st January, 1920, the plaintiff advanced Rs. 25000 on con- 
dition to pay off the debt due to A, to get back the title-deed and deposit 


Appeals from Original Decrees Nos. 169 of 1924 and 163 of 1925, against 
the decrees of Babu Kunja Behary Biswas, Subordinate Judge, 2nd Court of 24- 
Pergannahs, dated the 24th March, 1924. 

(1) (1923) L. Rs 50 I. A. 283 3 39 C. L. J. 186. 
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it with him (the plaintiff) for the loan of Rs. 70000 which the 
plaintiff had agreed to make on the mortgage of the property. The 
defendant No. 1 on the 24th January {920 made- over the title-deed to 
the plaintiff and the-plaintiff made a further advance of Rs. 25000 to defendant 
No. 1. On the same day; defendant No.1 drew up and signed a memorandum 
of the transaction already completed in the form of a letter addressed-to 
the firm of the plaintiff. The letter ran thus: ‘I applied to you fora — 
loan of Rs. 70000 which you agreed to advance ona deposit of the title-deeds 
of No 23 Paikpara Road. I accordingly deposited with you the original con- 
veyance from Pashupati Nath Deb in my favour dated the 29th September, 
1919 which is the only document I received from my vendor on purchase of the 
property. Inever had any other title-deeds relating to the property, You 
have advanced to me Rs. 25000 today on my assurance that there is no encum- 
brance affecting the property. The further sum of Rs. 20000 will be advanced 
by you when required by me, Yours faithfully” : 


Held, that the, memorandum was not the contract for the mort. 
gage, nor the agreement to give a mortgage, but was a statement 
made by.the mortgagor of the fact that he had deposited the title-deed of the 
property as the plaintiff had agreed to advance the money on the mortgage of 
the property. The mortgage had already been -effected by the deposit of the 
title-deed and the letter did not itself create any title and did not constitu- 
te the bargain between the parties. Hence the memorandum did not come 
under section 17 of the Registration Act: Kedarnath v. Sham Lall (1) 
followed. Subramonian v. Lutchman (2) explained. 


Appeals by Defendants Nos. 3 and 4. 

Suit on a mortgage bond. 

The material facts appear from the judgment. 

Dr. Sarat Chandra Basak, Babus Dhirendra Krishna Roy and 
Rama Prosad Mukhopadhaya for the Appellants. ' 


Babus Brojo Lal Chakravarti, Gopendra Krishna Banerjee and 
Dinesh Chandra Roy for the- Respondents. 


Babu Surjya Kumar Aich for the Deputy Registrar. 
The judgments of the Court were as follows :— 


B. B. Ghose, J : These two appeals are against the preliminary 
decree and the final decree in the same suit which was brought for 
enforcement of a mortgage by'deposit of title deeds in the town of 
Calcutta. The appellants are defendants 3 and 4. The defendant 
No. 1 purchased certain properties in the suburbs of Calcutta by a 
deed dated the 29th of September 1919 for «Rs. 103000, The area 


(1) (1873) 20 W. R. 1503 11 B. L. R. 405. > 
(2) (1922) L. R. 50 L A. 773 38 C.-L. J. 41. g 
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of the land purchased was 12 bighas odd. Out of this he had sold 
to¢hird parties about 2 bighas of land whichis not the subject 
matter of the present litigation. The defendant No. 1 subsequently 
borrowed a certain amount of money from one Torit Bhusan Roy 

by depositing the title deed with him. He afterwards approached 

the manager of the plaintiff firm and asked for a loan of Rs. 70,000 

on the security of the property in question. The manager agreed. 

The plaintiffs case is that on the 21st of January 1920 the mana- 
ger Kissen Gopal Bagri, advanced Rs. 25,000 which he made over 
to the attorney who was acting for defendant No. xon condition 

that he would pay off the debt of defendant No. 1 to Torit Bhusan 

Roy and after getting back the title deed deposit it with Kissen 

Gopal Bagri for the loan of Rs. 70,000 which Bagri had agreed to 

make on the mortgage of the property. The attorney got back the 

document and made over the title deed to Bagri under the direction 
of defendant No. r on the 24th of January 1920, when Bagri made 
a further advance of Rs. 25,000 to the defendant No. r. After 
getting the title deed of the defendant No. 1, Bagri and defendant 

No. 1 went to the office of the plaintiff’s attorney Jatindra Nath 

Basu anda memorandum of the transaction already completed was 

drawn up by the attorney and signed by defendant No. 1, Ganen- 
dra Krishna Mitter. The memorandum was in the form of a letter 
addressed to the firm. Further sums were advanced to the defen- 
dant No. 1 on 29th January, 4th February and rath February 1920,, 
making up the totalamount of Rs. 70,000 that was agreed to be 
secured by the mortgage. The money was advanced on Hundis of 
which the defendant No. 1 was the drawer as well as the acceptor. 

These Hundis were not met on due dates but were renewed from 

time to time and the money thus advanced not having been paid 
the plaintiff has brought this suit for recovery of the sums due. 

The last series of Hundis which the defendent No. x drew are 

given at the foot of the plaint. Out of the ro bighas of the pro- 
perty which remained with the defendant No. x he sold to defen- 
dants 5, 6 and 7, 2 bighas on the 24th of March 1920 for 
Rs. 47,500. Onthe rth of May 1920 defendants 5,6 and y sold 
for Rs. 75,000 the entire quantity of land purchased by them from 
defendant No.1 to defendants 3 and 4 who are the appellants 
before us. The defendant No.1 subsequently became insolvent 
and defendant No. 2 is the Official Assignee in whom the interest 
of defendant No. 1 is now vested. . 

Various questions were raised before the Subordinate Judge by 
defendants 3 and 4 to the claim made by the plaintiff. The defen- 
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dant No. r did not appear to contest the suit. The Official Assignee 
also did not contest the suit. Defendants 5, 6 and 7 were Aot 
originally joined as defendants but they were added on the objec- 
tion of defendants 3 and 4. These defendants really contested the 
suit. In the Court below r5 issues were raised and the Subordinate 
Judge decreed the suit and directed that the plaintiff was entitled 
to the sum claimed with interest at the rate of 18 per cent. per 
annum. ‘There is some obscurity in the judgment with reference 
to the rate of interest. The plaintiff claimed 18 per cent. interest 
in the plaint, but the Subordinate Judge observes that there was 
some claim forinterest at an increased rate which he did not allow. 
No question however was raised as regards the rate of interest 
before us, or the amount found due in the final decree, so it is 
unnecessary to say anything further with reference to it. 


Three points have been raised before us by the learned 
advocate on behalf of the appellants and these points are covered 
by Issues 5,6, 11, r2 and 13. The first point urged is that the 
memorandum is the sole evidence of the contract of mortgage, and 
as the document is not registered it is not admissible in evidence. 
Reliance is placed in support of the contention that this memo- 
randum is inadmissible in evidence for want of registration and that 
no oral evidence is admissible to establish the mortgage on the 
case of Subramonian v. Luichman (1). The argument of the learned 


“advocate is that having regard to the oral evidence given on behalf 


of the plaintiff it should be held that the memorandum dated. the 
24th of January 1920 constituted the bargain between the parties, 
and that being so the document ought to have been registered 
under section 17 of the Indian Registration Act and as itis not 
registered itis inadmissible in evidence under the provisions of 
section 49(c) of the Indian Registration Act. Itis contended on 
the other hand on behalf of the plaintiff respondent that this docu- 
ment only referred to a transaction which had already been com- 
pleted by the deposit of the title deed and the advance of the loan, 
and the agreement to make a further advance, the memorandum 
did not constitute the bargain between the parties, and consequently 
did not require registration. He was also entitled to give oral 
evidence in proof of the contract of mortgage which was effected 
previously by: the deposit of the title deed. It was further conten- 
ded on behalf of the respondent that looking at the language of 
the letter it will be evident that it did not create any interest in 
immovable property as required by section 17 of the Indian 
(1) (1922) L. R. 50 I. A., 773380. L. J. 41. 
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Registration Act, and registration was not compulsory. Oral evi- Civit. 


dence cannot be gone into in order to ascertain whether a certain 1926. 
document creates a title in immovab le property, in order to bring a Kshetra Nath Sikdar 
document within the provisions of section 17 of the Registration Act, v 

Messrs, Harasukdas 


but only the document should be looked into. It was further ' Balkissen Das. 


argued that the oral evidence does not show that the memorandum ets 
was the bargain between the parties as is contended on behalf of Saeed 7 


the appellants. In order to decide the question whether it was 
necessary to have the document registered on the authority of the 
case of Subramonian v, Lutchman (1) on which the appellant relies, 
the decision should be carefully examined. At page 82 of the 
report the contentions of the parties are thus stated :— Respondents, 
counsel contended, “{1) that the original sub-mortgage was void in- 
asmuch as it was effected by an instrument in writing which was 
admittedly not registered and relied upon sections r7 and 49 of the 
Indian Registration Act, 1908 ; and (2) that oral evidence was not 
admissible, as the memorandum of the 15th July, 1908, constituted 
the contract between the parties (section 91, Law of Evidence, Act I 
of 1872). The appellants, however, contended that though the 
terms of the deposit were embodied in a written document that 
document was a mere memorandum of and did not constitute the 
contract and therefore did not require to be registered, and that 
on the same ground oral evidence was inadmissible to prove and 
explain the deposit”. It seems to me that in order to ascertain® 
whether there was any contract apart from the transaction embo- 
died in the document itself, when oral evidence might be admissi- 
ble to prove and explain the deposit of title deeds, as contended 
for by the appellants their Lordships examined the oral evidence in 
the case, which in their Lordships’ opinion was conclusive that the 
memorandum of July 15, 1908, constituted the bargain between the 
parties. Their Lordships then examined the provisions of docu- 
ment which led to the same conclusion. The relevant portions of 
the document recited were these: “We hand you herewith title 
deeds, &c........ This please hold as security, &c....... Please also 
hold this as further security’. From these terms their Lordships 
came to the conclusion that the memorandum in question was the 
bargain between the parties and that without its production in 
evidence the plaintiff could establish no claim, and as it was un- 
registered it ought to have been rejected. Iam unable to accept 
the argument of the appellants that this case supports the propo- 
sition that in order to decide whether a document falls within 


(1) (1922) L. R. 50 L. A. 77538 C. L. Je gt. 
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4926. oral evidence should be gone into for the purpose of finding whether 
atid the document creates an interest in immovable property as contem- 
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at plated by that section. Itis undoubtedly a cardinal rule of evidence 
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Balkissen Das, | that where the terms of a contract have been reduced to writing, you 


B. ME z. cannot’ give any other evidence of the contract than the written 
pale document itself. But this rule applies only if the document was 
l intended to be the embodiment in writing of the transaction ; and 
not if there was a complete oral contract before the writing was 
given and the document does not express and was never intended 
to express the whole agreement between the parties. The law on 
the subject has been laid down in a series of cases, the leading case 
in our Court being Kedarnath Dutt v. Sham Lail Khettry (1). 
This case was approved by the Privy Council in Swdramonian v. 
Lutchman (2) ‘cited above. The law has also been laid down by 
the Privy Council in the case of Pranjivandas Mehta v. Chan Ma 
Phee (3). The question is, within what class the transaction on 
this.case falls. Sir Richard Couch in delivering the judgment in the 
case of Kedarnath Dutty. Sham Lali Khettry (1) observed : “If 
this memorandum was of such a nature that it could be treated as 
the contract for the mortgage, and what the parties considered to 
be the only repository and appropriate evidence of their agreement, 
it would be the instrument by which the equitable mortgage was 
*created and would come within section 17 of the Registration Act. 
Butit was nota writing of that character. As I have said, the 
equitable mortgage ‘was created by the agreement which was evi- 
denced by the ‘loan and the deposit of the title deeds. The pro- 
missory note, whether given either at the same time or some hours 
afterwards in pursuance, of the understanding between the parties, 
was evidence of .the terms upon which the loan was made, viz., 
that-the interest should be at the rate of 24 per cent. But as regards” 
the contract between the parties if there had been no memorandum 
at all on the promissory note, there would have beena complete 
equitable mortgage. When we consider what the memorandum is, 
we find itis not the contract for the mortgage—not the agreement 
to give a mortgage for the Rs. 1200—but nothing more than a 
statement by Woomo Churn Banerjee of the fact from which the 
agteement is inferred.. It is an admission by him that he had depo- 
sited deeds the upon the advance of the money for which the promis- 


. (1) (1873) 20 W. R. 1503 11 B. L. R. 405. 
' (2) (1922) L. R. 50 I. A. 77 5 33 C. L. J. 41. 
(3) (1916) L. R. 43 L A. 1223 LL. R. 43 Cale. 895. 
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sory note was given”. Now I shall recite the terms of the letter 
in this case. It runs thus :—“l applied to you for a loan of 
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deeds of No. 23 Paikpara Road. I accordingly deposited with you 
the original conveyance from Pashupati Nath Deb in my favour 
dated the 29th September 1919 which is the only document I 
received from my vendor on purchase of the property. I néver 
had any other title deeds relating to the property. You have ad- 
vanced to me Rs. 25,000 already and are going to advance a further 
sum of Rs, 25,000 today on my assurance that there is no encum- 
brance affecting the property. The further sum of Rs. 20,000 will 
be advanced by you when required by me. Yours faithfully, 
Ganendra Kissen Mitter”. It seems to me that this letter, comes 
directly within the observations made by Sir Richard, Couch which 
I have cited above, that it is not the contract for the mortgage, nor 
the agreement to give a mortgage, but it is a statement made by 
Ganendra of the fact that he had deposited the title deed of the 
proparty in suit as the plaintiff had agreed to advance the money 
on the mortgage of the property. The mortgage had already been 
effected by the deposit of the title deed and the letter did not itself 
create any title and did not constitute the bargain between the 
parties. The document therefore does not in my opinion require 
registration. ; 

1l however propose to examine the oral evidence in order to see 
whether the argument of the learned advocate for the appellants 
based on such evidence is sustainable. He relied on certain state- 
ments of the plaintiff's manager and argued that it is clear on the 


evidence that the memorandum was to embody all the terms of the _ 


mortgage. Kissen Gopal Bagri, the manager, says in cross-examina- 
tion,—'‘We went to the attorney to have the memorandum drawn 
and executed and also with a view to have the matter settled in the 
presence of our attorney. We went to our attorney’s office to have 
the terms agreed upon put into writing and the said terms were 
down in the memorandum. We never went to the attorney before 
the 24th January for the transaction. I would not have advanced 
the money if the memorandum were not executed. I advanced the 
` money before the memorandum as I have got the title deed and 
defendant No. 1 agreed to execute the memorandum”. I do not 
think that this passage means that it was only upon the execution 
of the memorandum that the transaction was completed, and this 
will be clear if this statement is taken along with the’statement in his 
examination-in-chief, where he says :—“After that; (that is after the 
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conversation with the defendant No. 1), the defendant No. x came 
to me on 21st January and demanded Rs. 25,000 and had brought 
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unless title deeds were deposited with me”. Lower down he says, 
—“On the 24th January Asita Babu handed over the title deed to 
me in his office and told me that Torit Babu’s money had been 
paid off”. The matter is further explained by the evidence of Jatin- 
dra Nath Bose, the attorney, who drew up the memorandum. He 
says :—“Kissen Gopal came to me and informed me that his master 
had arranged to advance Rs. 70,000 to defendant No.1 and had 
received the title deed which he had with him as security and asked 
me to draw a memorandum evidencing the deposit of the deed. I 
drew the memorandum”. In cross-examination he says :—I under- 
stood that a valid equitable mortgage had been effected between 
the parties before that......... I never thought that the memorandum 
created the mortgage”. Taking this along with the evidence of the 
attorney who acted for defendant No. 1, Asita Kumar Guha, there 
cannot.be any doubt that the advance of Rs. 50,000 was made and 
the title deed deposited with the plaintiff before the memorandum 
was drawn up. The contention raised on behalf of the appellants 
that this transaction cannot be proved for want of registration of the 
memorandum therefore fails. 


The next contention on behalf of the appellants is that there has 
been a discharge of the debt which was incurred on the dates on 
which the first series of Hundis were drawn by the renewal of the 
Hundis. The different dates of renewal of the sums for which the 
renewed Hundis were given will be found in the abstract prepared 
and printed at pages rr4 and 116 of the 3rd part of the paper-book. 
Reliance is placed on section 62 of the Contract Act, and it is urged 
that the old debt having been substituted by the acceptance of the 
new Hundis those debts had been paid offand the debt for which 
the mortgage was effected by deposit of title deed does not subsist ; 
and itis further urged that the date of the earliest of the Hundis 
on which the suit is brought is t8th April 1920, which is posterior 
to the date of the purchase of the property by defendants 5, 6 and 
4 which was made on 24th March 1920, and the earlier debts having 
been paid off the vendors of the appellants obtained the property 
free from the plaintifs mortgage, It is also urged that the plaintiff 
having entered in his books that the old Hundis had been paid off 
for which new Hundis had been drawn, he cannot now rely upon 
the old debt to enforce his mortgage. Reliance is placed upon, the 
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case of £xp. Barclay (x) and it is argued that in that case if the old 
bills had not been retained the Lord Chancellor would have. held 
that the old. debt had been discharged. With regard to that case it 
seems.to me that itis hardly possible to maintain the contention 
of the learned advocate, as.there is no expression of any opinion as 
to what would have been held if the old bills had not been retained, 
and the debt remained unpaid. The question is whether if a cre- 
‘ditor without being paid takes a new promissory note from the 
debtor in order to extend the time for payment or for any other 
„purpose but has not been actually paid, is it to be considered that 
‘the old ` debt is discharged ? This question ‘arose in the case of 
Alexander Stewart v. The Delhi and London Bank Limited (2) where 
this Court. on an, appeal from the Original Side affirmed the deci- 
sion of the trial Judge. The relevant portion of the bead- -note 
which gives a correct summary of the law laid down in that case 
„Tuns thus :—“Though a receipt on the back of a bill of change 
` or promissory note prima facie imports that the “bill or’ notë has 
‘been paid, yet the receipt is capable of being explained ; and if it 
appears that the bill or note has not bëen paid, and’ that another 
‘bill or note was substituted for it, the Court will not be justified in 
concluding that the party who gave up the note in that way meant 
that the debt secured by the note was’ to be considered to have 
been paid”. The generale rule in England may be cited from 
Leake’. S ‘well-known work on Contract (7th edition) at page 671, 
“where the following ‘passage occurs :-—“Whether a bill or note of 
‘the debtor is given and taken in satisfaction or as conditional pay- 
ment is a question of factas to the intention shown by the parties, 
ithe presumption being that it is conditional payment with a recourse 
to the, original debt if the bill is not paid ; but if the bill ig out- 
„Standing i in the hands of a third party the remedy of the creditor" is 
‘still further suspended untill the bill or ‘note gets back to his hands”. ” 
‘In this case the notes all came back into the hands of the creditor. 
But it is contended on behalf of the appellants that séction 62 
makes an, alteration in the circumstances as stated above. The 
„section runs thus :—If the parties to a contract ‘agree to substitute 
a new contract for it or to rescind or alter it the original contract 
need not be performed. It is argued that a new contract was substi- 
“tuted in this case. The answer to this contention is that whether 
there was an agreement to substitute a new contract or not is a 
question of fact depending on the intention’ of the parties. The 
_ true rule seems to me that one should look to the substance of the 
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matter and not to mere form. Where a creditor has not been actu- 
ally paid but he takes a renewed bill or promissory note for his debt 
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by way of increased interest or otherwise for his forbearance, it 
can hardly be said that the old debt had been paid off by the accep- 
tancè of the renewed bill. In the circumstances of this case I am 
not prepared to hold that a new contract was substituted for the old 
debt. The second contention of the appellants must therefore also 
fail. 


The third point is urged asa question of priority, and it is con- 
tended that the plaintif had parted with the title deed after the 
deposit, and the defendants 5, 6 and 7 purchased the property after 
seeing the document in the possession of defendant No. r. The 
plaintiff should be held under the circumstance to have been guilty 
of gross neglect as provided in section 78 of the Transfer of Proper- 
ty Act and he is not entitled to enforce his mortgage as against the 
appellants. The point appears to be not really one of priority but 
that the plaintiff is precluded by his conduct from enforcing his 
mortgage against the property in the hands of the appellants. Ordi- 
narily priority of rights created by different transfers is governed by 
section 48 of the Transfer of Property Act. The plaintiff would not 
lose his right unless his conduct was such as to estop him from 
asserting it. The Subordinate Judge has in his judgment given 

* several reasons for holding that the story of defendant No. x pro- 
ducing the title deed for inspection by the appellants vendors is 
absolutely false. He also held that even if the fact were true, the 
handing over of the title deed for the purpose for which it was 

_alleged to have been done does not amount to gross neglect and 
would not postpone the mortgage. I agree with his view, but it is 
unnecessary to go into the question in detail, because it is quite 
clear on the evidence that even if the title deed was, shown by 
defendant No. x to the vendors of the appellants, those vendors 
must be held to have notice of the plaintiffs mortgage. What is 
said on this question is in the evidence of defendant No.7. He 
says that on account of some mistake in the number of the holding 
as given in the Baynapatra which was executed by defendant No. 1 
in fayour of two of the vendors, he wanted to see the title deed. 
‘He says :—“I then thought the copy of title deed which had been 
made over to us might be incorrect and called at defendant No. 1’s 
place to see the original title deed. The defendant No. t said that 
he had not got the original title deed with him and promised to 
show us the original 4 or 5 days after’. In cross-examination he 


Vou. XLV.} HIGH COURT. 


says :—"We never enquired of the defendant No. x where the ori- 
ginal title deed was and why it was not with him. It did not strike 
me that the title deed might have been with any mortgagee when the 
defendant No. 1 said that he had not the deed with him. I did not 
speak of it to our pleader”. It would appear from the observations 
of their Lordships of the Judicial Committee in Jmperial Bank of 
India v. Rai Gyaw Thu (1), that abstention from enquiry for title 
deeds in a place where one knows that mortgages by-deposit of title 
deeds are legal and usual would amount to notice of. a mortgage 
under section 3 of the Transfer of Property Act. But in this case 
there was something more. The defendant No. 1 on being asked to 
produce the title deed said that he had not got it. When the defen- 
dant No. xr could not produce the title deed one would naturally 
expect that the purchaser would enquire what had become of the 
deed. He did not do so and for this abstention from enquiry he 
must be fastened with notice of the mortzage which had been effec- 
ted by the deposit of the deed, and he cannot be heard to say that 
he was induced to purchase the property as unincumbered on 
account of the gross neglect of the mortgagee in parting with the title 
deed. The plaintiff, however, has given very good evidence in sup- 
port of his plea that he had never parted with the title deed, which 
was accepted by the Subordinate Judge, and that Judge before whom 
the defendants examined their witnesses including the pleader has 
disbelieved their evidence. Some attempt was made to show that 
the pleader’s evidence should be accepted. But that pleader was 
practising before the Subordinate Judge and he knew what sort of 
a person the pleader was, and he saw the witness in the box. His 
opinion cannot be upset by us on appeal on the mere ground that 
the witness was a pleader. It is unnecessary to comment on the 
evidence in detail. It is sufficient to say that we agree with the 
finding of the Subordinate Judge. Iam of opinion that the mort- 
gagee cannot be precluded from enforcing his mortgage against the 
whole of the mortgaged property, and the appellants purchased the 
property subject to the plaintiffs’ mortgage. 

On these grounds the appeals fail and are dismissed with costs 
to be paid to the plaintiff respondents only. There will be one set 
of hearing-fee for the two appeals. 

_ Panton, J :—I agree. 
A. T. M. Appeals dismissed, 


S (1) (1923) L. R. 5o 1. A. 283 ; 39 C. L. J. 186. 
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Ciispensation—=Workmeii -Conhensation Act (VIII of 1924), Sees: dy 11(6), 3% 
~- Peimañentpartial : ‘disablement—Injury by atcident+-Unnatural canse— 
-u Examption~—Appeal—Question of fact and lawa .: °° + + E 
~ It is'open:to`High Court‘under section 30'0f the Workmen’s Gopan Act, - 
in: ae appeal;,to decide all questions of law and fact, that arise in it. a 
“Ag employer „shall be liable ‘to compensate the workmen according- to the 
scale given in, the, Workmen's. Compensation. Act where permanent partial, disable- 
ment results, ‘from the i injury | caused to him by "accident, even as the unnafurél 
cause thereof, in the course of ‘his employment.’ i Er i 


i 


l ` The ‘test is not whether thé disablement i is the diret ¢ or even probable result’ of 
thei injury or thei injury the ‘natural cause thereof but whether ‘the disableinent 
can be trace to thei injury . even “on an unusual, - but not unconnected- ‘result 


thereof. - 7 Soe T i Dee at E S E T 


“To claiin exemption“ the employer has to' provè ‘the’ circumstances’ mentioned 
in section 1446) af the Workmen’s Ecmpensation Act disentitling the workmen from 
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The. material facts appear, ‘from the ‘judgment. a o 
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„The ‘judgment of the Court was "as follows ; > 


<i This: is an: appeal under section , 30, of ‘the Workmen's com: 
pensation:..Act :(VIII- 1923), | The , facts are that. the appellant-=, 
a workman employed. by the Gouripore. Comipany. Limited- suffer- 
ed an injury; in his- left hand causing, , according, to, the medical 
evidence,.an abrasion’, on. the, outer -side of the left index finger, 
and an injury exposing the subgutangous, tissue. - Iti is, not dis- 
puted that the injury was caused by accident. arising out of and 
in.the..course of his employ meat. This happeried on the 25th 


Appeal from Original Order , No. 92 of 1926, against the order of M. H. B 
Lethbridge Esq., Commissioner, Workmen’s Compensation, Bengal, "dated the 


16th December, 1925. Sent Gada, 
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June. 1925. He was*-treated by :the-dóctor attached :to the-mill 
till-the 3oth June.: He then, it appears,:went to the’ Imambara hos 
pital in Hughly. on-the oppésite ‘side-of the rivét:where he was 
treated from the: 2nd to ..the 8th: July.» One-the 8th.: July che 
wanted to-becomie an indoor-patient:of the .hospital~butcihe was 
abked by':the- doctor to-get aletterto ‘that*:effect: from: :the: mill. 
On:.that ‘day,? according: to the appellant’s, evidence,’ at About 
noon he went ‘fo the mill:.and obtained thesnecessaryHetter:' ‘Some- 
time afterithat it was :fowhd that.: gangrene -hadssset-in and that 
operation was .necessary..:In the -result,. -two-of:his fingers (indéx 
and. thumb) had: to :bé: amputated. He -then applied’ under: the 
Act..for.compensation::for the-.injury. thus caused. to». his: person. 
It:isa case of-partialdisablement as defined in” clause! (g) of 
seétion 2 ‘of..the’Act’:.. It.is not disputed before us that if.the work- 
man is found entitled to:any compensation he.’would under :the 
Schedule to- the Act, bévable to.srecdver! Rs. 36700dd.. fromthe 
defendant: ‘The:learnedsCommissioner appointed.” undére‘séctian 
20°6f ‘the Act dismissed. „the workman's claim ¿and hence . this 
appe : So i rea ia a EOR a 

` Under 'section.g6 ` of -the vee .ari dppeal-lies-to this:Court.on 
éworeondltions : (1) that -a substantial question! 6f law.is involved 
in:-thé‘appeal ; ‘and (2) that thé.amount ‘in dispute om the:appeal is 
not less than Rs. 306. The second ground is. satisfied :-because 
the válùe- ofthe appeal is more than Rs. 300. .:As regards the 
first point, -the question of ilaw involved is as to-.whether the 
Commissioner approached the.«case. from the correct.: standpoint 
and whether the workman’s.claim was not dismissed-on a wrong 
interpretation of the-law!..We are of opinion that in the present 
ase’ the-appeal is: competent and‘ that...it is.open. ta us in:this 
first appeal ..to . decide’ all: questions...of Jaw..and fact, that arise 


init, oo. . cote t bol a Ph wee Fe eh ak 2a at Ge 
~ui The learned Commissioner framed an issue.in the case which 
is to this effect: ..f'. Was the loss of.applicant’s left. index finger and, 


thumb: solely and directly attributable to. the. accident? “Lt is 
argued. that the issue as..framed .daes not an theJaw,as-it stands 
properly arise in the case. -Under section 3 an employer shall be 
liable to pay compensation jf-the: injury is caused to a workman 
by. accident. arising out'ofand in the’..course. of his employment. 
Under:section +4. the . employer .is liable to .compensate the«work- 
mah according ::ta ithe scale .given.in the Act where permanent 
partial disablement results from the injury. The wording employ- 
ed by the, Legislature following the English law of compensation 
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Civits fo workmen is that the disablement must result from the injury. 
1936. The law ‘does not insist and- has nowhere indicated ` that the, dis- 


Ashutosh Sea} ablement should be solely. and directly attributable to the acci- 
° ve dents’ There are cases where the disability cannot be said to be 
The Gouripore Com? d lely ‘and directly to the accident. The true test is not 
pany Limited. ue solely an l y e ue n 
Ea whether the disablement is the direct or ‘even probable result 
of the injury or the injury the natural cause thereof, but whether 
the disablement can be traced to the injury even on an unusual, 
but not unconnected result thereof. In the case of Dunkam v. 
Clare (1) the deceased met with an accident which caused the 
wound to his toe. He was treated for that wound in the hos- 
pital but after a certain interval erysipelous set in and he died of ` 
blood poisoning. It was held that the death was the result of the 
injury within the meaning of the Workmen's Compensation Act 
1897 even though in fact it might not.be the natural or probable 
consequence thereof, In Ystradowen. Colliery Company Lid vy. 
Griffiths (2), a workman got a severe injury in the thigh and 
as he had to walk some distance to get to his home he ‘caught cold 
which made him subject to bronchitis and chronic asthma and 
permanently incapacitated him for work. Cozens-Hardy M. R. 
observed thus: “ It is not the law to say that a disease which 
has been accelerated, still more if produced, by the accident, 
is not a matter which comes within the four corners of the 
Act of Parliament.” In another passage he observed as follows; 
“Ithink we are bound to give him (the County Court Judge) 
this direction that the test is nut whether present condition of the 
man is the natural result of the injury, but he must consider the 
result infact. it may be an improbable result—~l will. even go 
so faras tosay,as Collins M. R. said, possibly even an, unna- 
tural result—but the question is whether the man's present 
condition is the result of the accident in this sense, that it is 
occasioned by his debilitated condition immediately after the 
accident and occasioned by the accident which he has met 
with.” .There are many cases which have taken the same 
view the result of which is that if the disability can be traced 
to’ the injury caused by accident in the course of his employ- 
ment the workman will be entitled to compensation. The case 
of Humber Towing Coy. Lid. v. Barclay (Butterworth’s Workman's 
Compensation Cases Vol V page 142) does not depart from the prin- 
ciple thus stated. In that case the workman’s forearm was broken 
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by accident. He had it set by a bone-setter who did the work so 
negligently that the man’s arm became stiff and incapacitated him 
for further work. The Master of the Rolls (Cozens-Hardy M. R.) 
very rightly observed that the employer is responsible for the 
injury caused to the workman but he does not insure against lack 
of skill or competency of any doctor or physician who might treat 
‘the workman. 

In our opinion the words ‘result from’ in Sec. 4 are wider than 
‘ solely and directly attributable’ as the learned Judge takes them to 
mean, and the requirement of the law is satisfied if the injury can 
be traced to the accident even as the unnatural cause thereof. 

In our judgment the plaintiff’s claim can only be defeated by the 
provisions of clause (6) of section 11 of the Act. That clause says 
‘that a workman becomes disqualified and cannot claim compeisa- 
tion if he refuses to be attended by a qualified medical practitioner 
whose services have been offered to him by the employer or having 
accepted such offer has deliberately disregarded the instructions 
of such medical practitioner and it is thereafter proved that the 
workman has not been regularly attendéd by a qualified medical 
practitioner and that such refusal, failure or disregard was unreason- 
able in the circumstances of the case and that the injury has been 
aggravated thereby. Fo claim exemption the employer has to prove 
the citcumstances mentioned in the section disentitling the work- 
man from claiming compensattion. It has been proved in this 


case that the appellant was offered the services of a medical prac- * 


titioner. We do not know the qualification of Mr. Sarat Chandra 
‘Chatterjee, the mill doctor, who has been examined in this case 
on behalf of the respondent. Assuming that he wasa qualified 
medical practitioner, it has further to be proved that the appel- 
lant refused to accept the offer. The evidence is that the doctor 
treated him for 5 days. There is no evidence that he deliberately 
disregarded the instructions of the doctor. It has further to be 
proved that the appellant was not attended thereafter by a qualified 
medical practitioner. The evidence in the case is that after leaving 
the mill doctor, the appellant went to the Imambara hospital where 
it cannot be said that he was not attended by a qualified doctor. 
On the face of it therefore the respondent has not béen able to 
discharge the onus placed upon him by law. 

We next examine the evidence in the case. The appellant, sup- 
_ported by his witness, tells the story as stated above. The doc- 
tor, Sarat Chahdra Chatterjee, examined on behalf of the mill, says 
that when on the 8th July the appellant came to him his hand was 
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Cava tea wrapped up: ina very dirty .rag, soaked in mustard oil, ,and, the 

toag. gangrenous condition of his hand. was,.due to, sepsis - from. using 

“er dinty; tags. .- The appellant and his witness however, _ deny ‘that the 
Ashutosh, Şeal 

Des gag on.the,day he.game to the mill was 4 dirty.rag. The, case.is 

anelai į - that the appellant was dressed, in, the , morning ‘of that day, by the 


doctor at: the hospital and he came to the. mill soon after for the 
letter. It is unfortunate that the learned Commissioner did, not 
do, his best to secure the. evidence, of the doctor who had treated 
he ‘appellant at’ ‘the hospital. ` „An application was ‘made on behalf 
of the, appellant for. the issue of process for, the attendance of the 
doctor. as a. “witness. on. bis. behalf, But it was returned unserved 
for want of: time, | This was, on, the “26th, "November 1925 though 
the » learned, Commissioner did not, deliver. his judgment, till, the 16th 
‘December 1925;, But on the evidence as it stands. we are not 
prepared. çO. accept, the, story, as giver by, the respondents „witness; 
it. ‘seems, to, us. on, a, ' reading. of the. entire . evidence, and ona 
consideration ¢ of all the facts that ‘the. man received, the ` injury the 
exact nature. of which may be what the. doctor, has described. 
He gat: himself treated for, a few, , days, by. the mill doctor but not 
getting, much, bénefig. he went to, „ihe Imambara, Hospital for better 
irgafment... At seems t to; ps that, a5, the ‘appellant was not improv- 
ing as,he . had, expected he, wanted to be an indoor, patient 
of, he hospital and for. ‘that “Purpose he, came to ‘the ‘mill for. a 
letter, When, he came there he had the bandage, put by the Hos- 
pital doctor . and | ‘there. is no reason. to "disbelieve it.. The story 
that his. hand was wrapped, <p ina dirty rag Soaked with pasta 
„oil. segms to; us - ‘to be an invention, The doctor further. says th 
the: mound was making. ‘Progress. y under “hig tr treatment and, ï it vol 
hayes taken 39 pr-12 „days t to cure, -This statement does not ` appear 
Aaus ag. true, There. ¡pas 24. ‘reason why, . ‘ the” appellant when 
deriving, benefit fi from. the treatment ‘of the mill doctor should, take 
the trouble of crossing the, giver, and visiting ‘the hospital, It can- 
ngtitherefore, b be, dy. ubted | that’ “the, , disablement which the appellant 
Somplains of was the, result of. the injury received from the acci- 
dent,in.the course, ef his. employment and. that the “employer 7 res- 
Rondent:cannot claim exemption from liability for. “compensation 
gnder-section IE (6), of the Act, We. accordingly allow the appeal 
set aside the order of the Commissioner and decree the claim of | ‘the 
appellant for Rs. 367-8, with costs of this Court only. | WE. assess 
„the hearing fee at three gold mohurs. N 
At M Pete A Ra R Saath A i n Appeal alloweéd. 
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 _ APPEAL FROM ORIGINAL OIVIL 


‘Before Sir George Claus Rankin, Knight, Chief Justice, 
and Sir Charu Chunder Ghose, Knight, Judge. 


KESORAM PODDAR 
De . 
BANAMALI DEY AND orHeErs*- 


Ejectment—Denial of lessor’s title—Pucca-building, erection of, before tenancy 
began-—Lessee, when lessor, erected pucca , building—Compensation—— Notice 
to quit—Bengali or English month—Circumstances. 


On the 2and December, 1919, the defendant obtained an assignment of lease 
for 25 years, dated the 2oth July, 1919. The leasehold premises is a Basti land, 
which was divided into two portions, one portion was let out to tenants and the 
other was retained by the defendant. The latter created thereon a pucca house at 
considerable expense.. On the 7th April, 1923, the defendant assigned his lease 
to A and became a tenant or sub-lessee of the premises comprised in the original 
lease. On the 2oth September, 1923, A assigned in his turn the said lease to the 
present plaintiffs. In a suit for ejectment, the defendant contended that the plain- 
‘tiffs derived no title by assignment as they were minors at the time of assignment, 
that the notice was bad in law as it called upon the defendant to quit at the end of 
the Bengali month and not at the end of the English month, the tenancy beginning 
from the 7th April, 1923 and lastly that in case of ejectment, he wasgentitled to 
compensation on account of his erecting the pucca house : 


Held, that as the defendant had attorned to the plaintiffs as a tenant, he could 
not question in any manner whatsoever the title of his lessors. 


That on œ consideration of documents and other circumstances of the case, 
rent was paid according to Bengali months and in the absence of any proof to the 
‘contrary, the tenancy should be considered as regulated by the Bengali month. 


That as the pucca house was erected before the defendant became a tenant, he 
could not claim any compensation. 


Appeal by the Defendant. 
The material facts appear from the following judgment of 


Pearson, J :—This is a suit for ejectment and arrears of rent. 
The decree for rent is not resisted and the plaintiffs must have judg- 
ment for the sum of Rs. 51-14. As regards the other part of the 
claim:namely, ejectment, this has been resisted by the defendant on 
various grounds. The position is that under a lease dated zgth 
July 1919 Maharaja Sir Monindra Chunder Nandi leased the premi- 
ses to certain persons called the Kallas for a term of 25 years com- 
mencing from that date. Then on the 22nd December 1919 the 


Appeal from Original Decree No. 43 of 1926, against the decision of Mr. 
Justice Pearson, dated the ist February, 1926. 
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Kallas made an assignment of their interest under the lease to the 
defendant for the unexpired portion of the term. Another decu- 
ment of the 7th April 1923 was made between the defendant and 
Bhagwandas Kalla by which the defendant made an assignment of 
the then unexpired residue of the term to Bhagwandas Kalla, 
Then it is said that the defendant attorned to Bhagwandas Kalla 
with effect from 7th April 1923. There is another document dated 


. goth September 1923 by which Bhagwandas transferred to the plain- 


kd 


tiffs the lease for the then unexpired portion of the term; and 
under another document dated 5th September 1924 the arrears of 
rent were assigned to the plaintiff including the rent due by the 
defendant in respect of the premises from the 7th April 1923. 

The notice to quit in the suit is objected to by the defendant as 
showing that no ejectment can be claimed in the circumstances of 
the case. The argument is, that the notice to quit requires the 
defendant to give up possession immediately on the expiry of the 
month of Magh' 1331. The 30th of Magh corresponds with the rath 
of February 1925, and the notice to quit is dated gth January 1925. 
The argument is, that going by the English dates no notice to quit 
given on the oth January could be effective unless it were timed to 
expire at the end of February, and that in the present case there is 
no foundation for holding that the lease in question had anything to 
do with the months in the Bengalee year. It has, however, been poin- 
ted out that two at least of the documents that are produced before 
me show that the head lease relating to the Jand in question does go 
by the months of the Bengalee year and this I think affords a com- 
plete answer to the arguments that have been put forward. A further 
point-was taken as regards the agreement which is alleged in para- 
graph 3 of the written statement. That agreement it has not been 
attempted to prove owing to the ahsence of the defendant it is 3 saig 
through some illness. : 

The further contention is that the plaintiffs in this cásë'šhould 
not have judgment for ejectment unless they pay the value of certain 
structures which were admittedly put up by the defendant upon the 
land during the time he held possession of it. As to this I think the 
answer isto be foundin the document of the 7th April x923 in 
which it appears that the defendant was transferring the assignment 
“All the leasehold under the Indenture of Lease dated zgth July 
1919 and all the right title and interest, claim and demand what 
soever of thé assignor in and upon the said leasehold, and 
the lands hereditaments messuages and premises in the schedule 
hereunder fully described”. Itis not the case as was suggested by 
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learned counsel for the defendant that anybody was standing by 
and watching the defendant put up buildings and then taking the 
premises away from him. The defendant put up his building, and 
then disposed of his right in the premises ; that I think is an answer 
to the argument advanced by learned counsel forthe defendant 
on this point. 

The result therefore is the suit must be decreed in regard to 
the ejectment also. Costs on scale No. 2. 

Against this decision, the defendant appealed. 

Messrs. S. C. Roy and B. Rat Chowdhury for the Appellant. 

Messrs. H. D. Bose and P. N. Sen for the Respondents. 

The judgments of the Court were as follows : 

C. C. Ghose, J :—This is an appeal against a judgment of my 
learned brother Mr. Justice Pearson dated the rst February 1926, 
by which he decreed the plaintiffs’ claim for rent aggregating to a 
sum of Rs, r§r1-r4-0 and for ejectment from premises No. 1 Raja 
Brojendra Narain Roy Street, against the defendant Kesoram 
Poddar. The facts, shortly stated, are as follows :— 


It appears that the property in question is one of several parcels ~ 


comprised in a lease for.25 years from the 23rd July, 1919, granted 
by the Maharajah Sir Manindra Chandra Nundy on the 29th July, 
1919, in favour of 3 persons who are described as the Kallas. On 
the 22nd December, 1919, there was an assignment of the lease:by 
the then original lessees to the present defendant Kesoram Poddar." 
The premises in question were dus‘# lands and the defendant 
Kesoram shortly after the last mentioned date*proceeded to divide 
the said dus¢i lands into two portions, one of which was called the 
eastern portion and the other the western portion. The eastern 
portion was let out to two tenants named Kamini Dasi and Benode 
Behari Ghosh. As regards the western portion to which the present 
suit relates, it appears that Kesoram retained possession thereof and 
it is said that he erected thereona pucca house at considerable 
expense. On the 7th April, 1923, Kesoram assigned in his turn the 
said lease dated the zgth July, 1919, to one Bhagwandas Kalla. It 
appears that after the last mentioned assignment of the lease, 
Kesoram Poddar became a tenant or sub-lessee of the premises 
comprised in the said original lease. On the 3oth September, 1923, 
Bhagawandas Kalla, the last assignee, assigned in his turn, the said 
lease to the present plaintiffs who became also entitled to the arrears 
of rents due from the tenants in actual occupation of the lands. 

It appears that at no time from the date when the defendant 
Kesoram became tenant of the said western portion of No. 1 Raja 
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Ctvine Brojendra Narain Roy Street, ` did ‘he pay any rent whatsoever for 
1927. the same and in this suit the present plaintiffs are seeking to recôver 
Rekora Po ddar from the defendant a sum of Rs, r§11-14-0 being the rent due from 
v the 7th April 1923 up to the end of the Bengali month, Magh 1331. 


Paranal Dey: The rent is calculated atthe rate of Rs. 68 per month. So far as 


C. C. Ghose, ¥ the claim for rent is concerned, there was and isno dispute and 
u at the trial before Mr. Justice Pearson, the defendant did ` not 
resist it. ` 

So far as the claim for ejectment is cöntèined; it appears ‘from 
the defendant’s written statement that he wanted to raise the pleas 
that the said western portion was excluded from the operation of 

Aiton the assignment of the 7th April, 1923, ‘and that the notice to‘ quit 
ae which had been given by the plaintiffs’ solicitor on the gth, January, 
1925, was bad in law and that in those circumstances the plaintiffs 

were not entitled to any decree for ejectment. : 

At the hearing before us, the question of the invalidity or other- 
wise of the notice to quit has been urged and two further points 
have been taken, namely,-(1) that the plaintiffs being minors at the 
time when the assignment of the 30th September, 1923, of the lease 
in their favour was executed by Bhagawandas Kalla, they had 
acquired no title whatsoever to the property in question and (2) 
that having. regard to the fact that the defendant, Kesoram Poddar, 
after he had obtained an assignment of the lease from the Kallas 

*on the 22nd December, 1919, had erected a pucca house on the said 
western portion at considerable expense, no decree for ejectment 
could be awarded against him unless the plaintiffs were prepared 
to pay compensation to him. a 

As regards the second of these points,. it is one which is clearly 
unsustainable. The plaintiffs were the lessors of the defendant 
Kessoram Poddar. : He had attorned to them as a tenant and it did 
not and .does not lie in his mouth to question in any manner 
whatsoever the title of his Jessors. It may also be noticed in pass- 
ing that it is not a point which was taken at the trial before Mr. 
Justice Pearson, nor one taken in the memorandum of the 
appeal. . ë 

As regards the third: point, namely, whether the defendant was 
entitled to compensation, it appears'that the pucca house in ques- 
tion had been erected on the western portion of the said premises 
before the defendant became a tenant under Bhagawandas Kalla, It 
was not a house ora pucca structure which was erected after the 
defendant had become a tenant of the premises and while the land- 
lord stood by. . In these circumstances the. assignment of the 7th 
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‘April, 1623,. must be taken to have included, among others, the Cvit: 

‘pticca house which had already been erected by the defendant on “1927. 

ithe western portion of the premises. It is a little difficult therefore oo Poddar 

to understand how any claim by the defendant for compensation 

«can possibly arise. The third point therefore must be negatived. 
' There remains therefore for consideration the question of the G C. Ghose, F. 

‘invalidity or otherwisé of ‘the notice to quit. The argument which 

thas + been presented ‘to us -is this. It.-is- said that Kesoram 

‘became a tenant of the western portion of the premises in question 

ftom the 7th April 1923 and that therefore the notice to. quit which 

thad-been . given by the plaintiffs‘ sclicitors, calling upon the defen- 

‘dant ‘to vacate ‘the:premises by the end of Magh, 1331, B. S., was 

‘not a valid ‘notice to quit because the tenancy was not one accor- 

iding. to ‘the Bengali calendar butwas one from month to month 

fromthe 7th ‘April 1923. Itis further urged that assuming for the 

sake of argument that rents. were payable according to the Bengali 

‘months, it could not .be inferred therefrom that the tenancy itself 

was ohe whichewas or could be regulated-by the Bengali months. 

. Now, the defendant did not go into the witness box.. It is said 

that at the time of the hearing before Mr. Justice Pearson he was 

ill. and could not adduce, any evidence. Be that as it may, the 

gmaterials before Mr. Justice Pearson consisted of the various docu- 

dents referred .to abave and the .notice to quit and of the reply 

thereto. In the notice to quit a claim was put forward that the*® 

plaintiffs were entitled to recover rent up to the end of the Bengali 

month of Magh 1331. In reply to the notice to quit which is printed 

at page 21 of the- paper-book, it was stated on behalf of the defen- 

-dant that he was agreeable to pay the rent claimed. From these two 

‘documents it would appear that the defendant at that time, viz., 

on the zoth January, 1925, did not, and was not minded to, raise 

any question whatsoever that the rents were not payable according 

to the Bengali month. The matter, however; does not rest there. 

From an examination of the assignment of the - arrears of rent dated 

the 5th September, 1924, (being a document.to: which Kesoram was 

a party) it appears that in respect of various premises included in 

the original head lease which had vested in the plaintiffs, rents were 

being paid by the tenants according to the Bengali months (See in 

this connection Schedule, Part IJ, statement of arrears of rent due 

to Bhadra 1330 B. S. at P. 77 of the Paper Book). It is true that 

in respect of one or two tenants mentioned in the said schedule, 

months according to the English Calender are mentioned. There 

were originally on the western portion of the premises in question 
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Civin. two tenants named Dallu Singh and Gaya Prosad Singh into whose 
1927. shoes Kesoram had stepped in. As stated above, rents were due from 
ee Kesoram from the date when he attorned as tenant, namely, 7th 
Kesoram Poddar à A . . 
p April, 1923. In that list there;is also mentioned that the tenants on 
Banamali Dey, the eastern portion, namely, Kamini Dasi and Benode Behari Ghose, 


‘C. C. Ghose, ¥. had to pay certain rents up tothe month of Bhadra, 1330. The 
ac list itself is a statement of arrears of rent up to the end of Bhadra, 
1330 B. S, showing that rents were collected according to the 
Bengali months. It appears also from the documents printed at 
pages 37, 46,61 and 63 of the Paper Book that rents payable to 
the head lessor were regulated by the Bengali months. In these 
circumstances it would not be, in my’ opinion, a violent assumption 
to hold that rents in respect of the premises comprised in the head 
lease and in particular in respect of premises No. r Raja Brojendra 
Narain Roy Street, had to. be and were paid according to the 
Bengali months. It is said, however, that although the rents might 
have been paid according to the Bengali months, it does not follow 
that the tenancy was one which was regulated by the Bengali 
` months. As stated above, there is no oral evidence in this case. 
Whatever evidence there was on the record is documentary and on 
the evidence it ‘has not, in my opinion, been'made out that the 
tenancy in this case was one which was not regulated by the 
Bengali months but one which was regulated by the English 
* months. 
“ Ona consideration of all the -circumstances of the case Iam 
driven to the concfusion that the tenancy in this case was one which 
was regulated by the Bengali months and that the notice to quit- 
calling upon the defendant to vacate the premises by the end of 
the month of Magh, 1331, was a valid and proper notice to quit. 
That being so, the last point also must be negatived and in my 
opinion this appeal fails and must be dismissed with costs. 
Rankin, C. J. :—I agree. 
- AK. Rudra: Attorney for the Appellant. 
-H. N. Dutt & Co.: Attorneys for the Respondents. 


A. T. M. . Appeal dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice M. N. Mukerji, and Mr. Justice 
Graham, 


PURNA CHANDRA BHATTACHARYYA CHOWDHURY. 
v. 
SURENDRA NATH SEN AND OTHERS.* 


` Marshalling—Sale of mortgaged properties—Purchaser of some of the mort- 
gaged properties in execution—Discretion of Court—Equity. 


Where a part of the mortgaged property was purchased bya third party 
in execution of a money decree, the question as to the -mortgagee decree- 
holder’s right to determine the order in which the properties should be sold, 
is not a question of absolute right but rather a question of justice or 
injustice, The Court has got an absolute discretion in the matter. What 
it has gut to be considered is the question as to the respective equities 
which arise in favour of the parties. So far as the mortgagee is concerned, 
his rights extend only to the realisation of his dues and if he can satisfy the 
Court that by the sale of- the properties in the order which the Court proposes 
to lay down for the sale he would be prejudiced in the enforcement of his 
rights, the Court will have to accede to the request which the mortgagee will 
make. On the other hand, if the Court finds that the purchase by the stranger 
was made bona fide and although at a Court sale but without notice of the 
mortgage and on payment not merely of the value of the equity of redemption 


but the value of the absolute interest in properties then the Court will, 


have to make such provisions as regards the order of sale as would work no 
injustice to the purchaser. If the purchase by-the stranger.was a collusive one, 
or if he paid only for the equity of redemption, no such @quity will arise in his 
favour. 


Appéal by the Judgment-debtor. 
Application for execution of decree. 


Babus Jogesh Chunder Roy and Kali Kinkar Chakravarti for 
Appellant in No. 8r and for Petitioner in Rule No. 820 M... 
Babu Satindra Chandra Khasnavis for.the Appellant in No. 8r. 
Mr, Gunada Charan Sen and Babu Annada Charan Karkoon 
for the Respondents. j 
C A, V. 


The judgments of the Court were as follows : 


* Appeal from Appellate.Order No. 81 of 1926 with Rule No. 820 M of 
1926, against the order of G. C Sankey Esq, District Judge of Mymensingh, dated 
the 21st December, 1925, reversing that of Babu A. D. Gupta, Subordinate 

Judge of Mymensingh, dated the 21st October, 1925. ` 
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Mukerji, J © This appeal arises out of -an order passed by the 
District Judge of Mymensingh on the 21st December 1925 revers- 
ing an order which had-béén’ passed by: the Subordinate Judge 
of that district on the 21st October 1925. The appellant before 
us held a decree for money dated the roth September 1923 against 
a certain judgment-debtor. That judgment-debtor had prior 
to the date of the said decree mortgaged certain properties in 
favour of the decree-holder respondent in'this appeal. The mort- 
gagee instituted a suit on his mortgage on the 22nd December 1924 
and obtained a decree nisi on the r5th April r925. A final decree 
was subsequently passed on the 16th May 1925. Between these 
dates, that is ‘to say, on the zoth April r925 the ‘appellant 
in execution ‘of ‘his’ own ‘decree for money purchased. 
some of the mortgaged properties that is to say lots Nos: 
I, 2 and 5 and some dags of. lot No. 8. The mortgagee 
after obtaining the final decree and -in execution thereof 
advertised. all the mortgaged properties for sale. An appli 
cation was thereafter made on -behalf of the appellant praying 
the mortgaged properties with the exception of those which he 
had purchased in execution of his ` money decree should be 
sold first and if. the proceeds of that sale were not sufficient 
for discharging the decretal debt due to the mortgagee then the 
properties which he had purchased might be put up to sale. The 
learned Subordinate Judge on the 2tst October 1925 passed an 
order to the effect that lots excepting Nos. 1, 2 and 5 should be sold 
first and if that sale was not sufficient for satisfying the mortgagee’s 
decree then lots Nos. 1, 2 and 5 should also be sold. Against 
this order the mortgagee decree-holder preferred an appeal to the 
District Judge and the learned District Judge being of opinion 
that the mortgagee decree-holder had an absolute right to deter- 
mine the order in.which the properties should be sold and relying 
upon the authority of the decision of a case Khirodhar Singh vy. 
Gajadhar Lai Makto (1), to which reference will be made here- 
after allowed the appeal, set aside the order of the Subordinate 
Judge dated the zist October, 1925, and directed that the proper- 
ties would be put up to sale in the order chosen by the mortgagee 
decree-holder. Against this order the present appeal has been pre- 
ferred to this Court. . , 

Two extreme positions have been taken up by the two parties 
before us in ‘this appeal. On behalf of the appellant it has 
been contended that the Court has an absolute discretion in 

(1) (1925) Pat. W. N. 164e 
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determining the order in which the properties have to be sold 
and inasmuch as the learned Subordinate Judge in the exercise of 
that discretion passed an order to the effect that the properties 
other than lots Nos. 1, 2 and 5 should be sold first the learned Dis- 
trict Judge ought not to have interfered in appeal with the order. On 
behalf of the respondents the mortgagee decree-holder it has been 
urged that the mortgagee decree-holder is the person who has got 
the absolute right to lay down the order in which the properties that 
are mentioned in this decree should be sold and that the Court has 
no discretion to interfere with the order in which the mortgagee 
decree-holder desires the sale to take place. I may say at- the very 
outset that the question as to whether all the properties mentioned 
in the mortgage decree should be advertised for sale or not does 
not arise in the present case and in fact the proceedings in the 
Court below passed that stage at which such a question might 
arise. 


` Now, on behalf of the appellant reliance has been placed upon 
the terms of the mortgage decree which, it may be mentioned, 
strictly follows the words of order XXXIV, rule 4 of the Civil 
Procedure Code it being stated therein that the mortgaged pro- 
perty ora sufficient part thereof should be sold in default of 
the defendant paying the amount under the decree, as sug- 
gesting that the Court has a discretion in determining the order 
in which the properties are to be sold. Reliance has also been* 
placed on behalf of the appellant upon a number of decisions to 
which I shall now refer. The first case relied upon is that of 
Syed Mahomed Saddik v. Saudagar Mian Lakari (1). In that 
case two properties had been mortgaged by one deed and sub-- 
séquent to the said mortgage the mortgagor sold one of the proper 
ties to a third person. The mortgagor thereafter brought a suit on 
the mortgage and got a decree against the mortgagor as well as the 
transferee and then applied for execution against both the properties 
but thé Court ordered that the execution should proceed against 
the property which still belonged to the mortgagor. On that 
order being passed the mortgagee had the petition for execution 
dismissed and thereafter made a fresh application for execution 
against the property which the judgment-debtor had transferred 
in favour of the third party. This Court in dealing with that case 
made certain observations which are to the effect that the discre- 
tion as to the order in which execution should issu is vested in 


(1) (1910) 15,C. W. N. 80. 
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the Court alone and the decree-holder cannot be allowed to fetter 
the hands of the Court by suggesting a particular order in which the 
properties ¿should be sold. ‘he next case to which reference 
has been made is the decision of Rajkeshwar Prasad Narain 
Singh v. Mohammad Khalil-ul-Rahaman (1). In that case it was 
laid down that ordinarily the right of selling property in execution 
of a mortgage decree ina particular order rests with the decree- 
holder, but that a subsequent mortgagee who has purchased a 
property in execution of a decree on his own mortgage is entitled 
to compel the prior mortgagee to proceed against properties not 
included in the subsequent mortgage before proceeding against the 
properties included in his own mortgage even though at the time 
of his purchase although not at the date of his mortgage, he was 
aware of the existence of the prior mortgage. The next case to 
which ourattention has been drawn is that of Bhagwan Chandra 
Das v. Rat Sahib Dharam Narain Das (2) where it was broadly 
laid down that the holder of a decree on a mortgage is entitled in 
execution of the decree to have all the mortgaged properties adver- 
tised and put up to sale even though a part of the property had 
been purchased by a stranger but that it is entirely in the discre- 
tion of the Court to direct in which order the properties should be 
sold. The learned Judges in their judgment in that case purport- 
ed to follow the decision of this Court in the case of Syed Mahomed 
Saddik v. Saudagar Mian Lahari (3) to which I have already 
referred. Nextly, the appellant has relied upon the Full Bench 
decision of the Madras High Court in the case of Kommineri 
Appayya v. Mangala Rangayya (4). In this case it was laid down 
that a dona fide purchaser, who purchased for value a portion of the 
mortgaged property without notice of such mortgage, has no 
right, in a suit by the mortgagee to enforce his mortgage, to 
insist that the portion which had not been sold to him must be 
proceeded against first and the portion purchased by him must be 
sold only if there is any balance due, but under sections 67 and 
68 of the Transfer of Property Act, the mortgagee is entitled to 
an order that the mortgaged property or a sufficient part thereof 
should be sold on default of payment ; but that it is competent to 
a Court under section 88 of the Transfer of Property Act to order 
a sufficient portion of the mortgaged property to be sold and if the 
portion not sold by the mortgagor is sufficient, and if the mort- 


(1) (1924.) I. L. R. 3 Pat. 522. (2) (1924) I. L. R. 3 Pat. 962. 
(3) (1910) 15 C. W. N. 80. (4) (1907-8) I. L. R. 31 Mad. 419. 
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gagee will not be prejudiced, the Court may by its decree direct 
such unsold portion to be sold first and if the decree directs the 
sale of the whole property the Court, in execution, may first bring 
to sale the portion unsold and, if the sale proceeds be 
sufficient, stop the sale of the portion sold by the mort- 
gagor. 

On the other hand the respondents have relied upon a number 
of decisions the facts in connection with some of which no doubt 
are distinguishable from the facts in the present case but from 
which, it is said, certain general principles follow which go to 
support the contention that has been put forward on their behalf. 
A good deal of reliance has been placed on behalf of the respon- 
dents and naturally so upon the decision on the authority of which 
the learned District Judge purports to have arrived at his 
decision. That isthe case of Xhirodh Singh v. Gajadhar Lal 
Mahto (1) where on a consideration of a large number of autho- 
rities bearing upon the question the learned Judges held that 
the executing Court ought not ordinarily to fetter the discretion 
of the mortgagee decree-holder to put to sale whatever pro- 
perty he wishes to sell first and in a case where the applicant before 
the Court had purchased subject to the mortgage, there is no equity 
in his favour and, therefore, the mortgagee should be allowed to 
sell the properties in any order he pleased. This decision 
undoubtedly supports the view which the respondents contend 
for but in the application of this decision here there is ‘some diffi * 
culty as I shall presently point out. But before doing so, it would 
be convenient to refer to the other cases upon which the respon- 
dents have relied in the course of their argument, There is a 
decision of this Court, to which our attention has been drawn, 
in the case of Kristodas Kundoo v. Ramkanto Roy Chowdhry (2). 
In that case there was a contest between a mortgagee 
and an attaching creditor who held certain “money decrees 
against the mortgagor and it was observed by this Court that 
the mortgagee had undoubted rights with which the Court 
would not interfere at the instance of the attaching creditor. 
The next case is the decision of this Court in Zala Dilawar 
Sahai v. Dewan Bolakiram (3) where an owner of a certain 
property mortgaged it to one person and then a portion 
of it to another and in a suit that had been instituted for a 


(1) (1925) Pat. W. N. 164. (2) (1880) 1. L. R. 6 Calc. 142. 
(3) (1885) I. L. R. r1 Calc. 258. 
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Civie declaration that the properties in the hands of the latter person were 
1927. liable to sale in execution of a decree on the mortgage it was held 
Sere 


that it was not incumbent on the mortgagee in suing to enforce his 
Parna Chandra : i a eee 
Bhattacharyya mortgage to proceed first with that portion of his property which :had 
Chowdhury not been sold by the martgagor. Our attention has also been 
Surendra Nath Sen. drawn to the cases of Magniram v. Mehdi Hossein Khan (1); 
Mukerji, g. Amir Chand v. Bukski Sheo Pershad Singh (2) and Tara Prasanna 
EAEz Bose v. Nilmoni Khan (3) but they have very little bearing upon the 
present question, They are cases in which such questions arose as are 
involved in sections 56, 81 and 82 of the Transfer of Property Act. It 
is necessary just to refer to one other case that has been relied upon 
on behalf of the respondents and that is the case of Zhe Midnapur 
Zemindary Co. Ld. v. Abinash Chandra Mitter (4). There it was 
held that if three properties are equally liable in the hands of the 
mortgagor for a mortgage executed by him and during the subsis- 
tence of that mortgage they pissed into other hands, they remain 
similarly liable but the owners of those properties who have acquir- 
ed rights by such transfers are entitled to have their liability appor- 
tioned rateably amongst themselves but that that was a right between 
the holder of the properties izer se and it did not affect the mort- 
gagee’s right to enforce his right against all or any of the proper- 
ties. In the last place reliance has been placed on behalf of the 
respondents on a passage in Sir Rash Behary Ghose's Law 
of Mortgage, Fifth Edition, volume I page 389 where the learned 
eauthor after citing two decisions one in the case of Nowa Koowar 
v. AédooKs) and the other in the case of Ram v. Moheshi (6) pro- 
ceeded to observe as follows :—‘* These cases can be supported 
only onthe ground that the purchasers bought without notice 
of the mortgage, and paid not for the equity of redemption, but 
for an absolute interest in the property ; as there can be no ques- 
tion that ordinarily where the purchaser under an execution acquires 
merely the equity of redemption in a part of the mortgaged property, 
he cannot compel the mortgagee to proceed first against the portion, 
of the property which has not been sold fora purchaser who buys 
under an execution cannot setup the defence of a dona fide pur- 
chase for value without notice of the encumbrance. But a purchaser 
claiming under a conveyance executed by the mortgagor occupies 
avery different position, as the vendor prima facie conveys to the 
(1) (1903) 1. L. R. 31 Calc, 95. 
, (2) (1906) I. L.Re 34 Calce 1354 C. L. J. 573. 
(3) (1913) I. L. R. 41 Caic. 418. (4) (1918) 23 C. W. N. 308. 
(5) (1864) W. R. 374. (6) (1882) I. L. R. 9 Cale. 406. 
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purchaser not simply the equity of redemption, but the property 
itself free from any liability to contribute to the mortgage debt.” 
Thé contention of the respondent, as based on this passage, is that 
under no circumstances can a purchaser at an execution sale force 
the mortgagee to realise his decretal dues in the first instance from 
out of the properties which still belong to the mortgagor while a 
purchaser under a private conveyance from the mortgagor may have 
such a remedy. 


The learned author has relied upon a number of decisions 
which are quoted in support of it and on examining some 
though not all of them itis clear to my mind that the passage 
does not bear the interpretation which the learned advocate 
appearing on behalf of the respondents contends for. It means to 
lay down that there is a difference between the title acquired by a 
purchaser under a conveyance and that acquired at a Court sale be- 
cause in the first place the Court sells only the right, title and inter 
est of the judgment-debtor subject to all existing equities against the 
properties and the certificate of sale though it may not disclose the 
existing incumbrances cannot enlarge the scope of that sale or pass 
a higher title than what the judgment-debtor really has and that it is 
otherwise with a conveyance executed by the judgmerit-debtor which 
prima facie conveys what it purports to do, and nextly because 
there is a presumption that the incumbrances were duly disclos- 
ed inthe sale proclamation. The passage means that ordinarily 
there is a distinction between the two classes of purchasers, but if 
the purchaser at an execution sale can establish thatas a matter 
of fact he purchased without notice of the mortgage and paid not 
for the equity of redemption but for an absolute estate, this distinc- 
tion vanishes, In such a case the principles laid down in the two 
decisions which are referred to immediately before this passage 
may be applicable. In the case of Nowa Koowarv. Abdool (1) 
one of the estates in mortgage having been sold under an execution 
levied by an unsecured creditor the purchaser resisted the 
attempt of the mortgagee to enforce his security against the property 
purchased by him without in the first instance proceeding against 
the properties which still belonged to the mortgagor, and this 
defence was allowed, the Court observing as follows :—‘ The 
sale does not release that estate from the mortgage but it forces 
the plaintiff to take measures in the first place to recover the 
amount due to him from the remaining estates ipcluded in his 
mortgage deed. If any balance remains after he has realised all he 


(2) (1864) W. R. 374. 
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can from these two remaining estates, he can then return to the 
third estate to recover the balance. No injustice is done to the 
plaintiff by requiring thim to take satisfaction out of the funds 
which are within his power for this purpose, while on the other hand 
very great injustice might be done to other parties by allowing the 
plaintiff to proceed against the estate which has already been sold.” 
A similar principle was adopted in the other case, viz. that of 
Ram v. Mohesh (1). 


IT amof opinion that in a case of this description it is not a 
question of absolute right but rather a question of justice or in- 
justice to be determined in view of the fact that on the one hand 
the mortgagee is entitled to have his dues satisfied out of the 
mortgaged properties and on the other that the purchaser may have 
bought without notice of the mortgage and paid not merely for the 
equity of redemption but for an absolute interest in the property. 
I am of opinion that the view taken by the learned District Judge 
that the mortgagee is the master of the situation cannot be support- 
ed. On the other hand I do not think that it can be said that the 
Court has got an absolute discretion in the matter as the Subordi- 
nate Judge seems to have thought. What has got to be consider- 
ed is the question as to the respective equities which arise in favour 
of the parties. So far as the mortgagee is concerned his rights 
extend only to the realisation of his dues and if he can satisfy 
the Court that by the sale of the properties in the order which the 
Court proposes to lay down for the sale he would be prejudiced in 
the enforcement of his rights the Court will have to accede to the 
request which the ‘mortgagee will make. On the other hand if the 
Court finds that the purchase by the stranger was made donafide 
and although at a Court sale but without notice of the mortgage 
and on payment not merely of the value of the equity of redemp- 
tion but the value of the absolute interest in properties then the 
Court will-have to make such provisions as regards the order of 
sale ‘as would work no injustice to the purchaser. Ifthe pur- 
chase by the stranger was a collusive one, or if he paid only 
for the equity of redemption, no such equity will arise in his favour. 
In this view of the matter ‘the decision in the case of Khivodhar 
Singh v. Gajadhar Lal Mahto (2) in my opinion lays down the 
law correctly. The difficulty however in the present case is that 
neither of the Courts below has arrived at any finding on the ques- 
tions -whether the appellant’s purchase was a donafide one or not, 


(1) (1882) I. L. R. 9 Calc. 406. (2) (1925) Pat. W. N. 164. 
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or whether he paid for the equity of redemption only or for an 
abselute interest in the property. 


The order of the learned District Judge, therefore will have 
to be set aside and the case will be sent back to his Court so that 
he may now go into the question aforesaid in the light of the 
observations made above and then deal with and dispose of the 
` case in accordance with law. If the learned District Judge thinks 
that it will ‘be necessary for the ends of justice to have further 
evidence, it will be quite open to him to pursue that course and 
allow the parties to adduce such evidence. 


Costs of this appeal which we assess at two wold moia will 
abide the result. The Rule is discharged. 


Graham, J.: I agree. 


ATM Appeal allowed : Case remanded : Rule discharged. 


PRIVY COUNCIL. 
Present : Lord AERON, Lord Carson and Sir John Mae: 


MA MI AND ANOTHER 


O. 
KALLANDER AMMAL: 


[On APPEAL FROM THE Hicu Court AT RANGOON.] 


Mohammedan.Law—Divorce— Uttering word “ Talak”—Indian Evidence Act 
(Z of 1572) ss. 60, 63—Statements as to hearing—Contents ofa “ talak- 
nama” read out, not secondary evidence. 


According to Mohammedan law, a husband can effect a divorce whenever 
he desires. He may do so by words without any “felzknama” or written 
document, and no particular form of words is prescribed. If the words used 
are ° express” or well-understood as implying divorce, such as “talak” no proof 
of intention is required. If the words used are ambiguous, the intention of the 
user must be proved: - It is not necessary that the repudiation should be pro- 
nounced in the presence of the wife, or even addressed to here , 


Where plaintiff claimed the estate of a Sunni Mohammeden as his widow, it 
was alleged by the defendants that she had been divorced by a “talaknama” 
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P.C. as also by uttering the word ‘‘talek” three times. Witnesses deposed to having 
== heard the document read out at the time it was executed by the deceased. 

1520 The document was not produced nor the writer ofit called: À 
( Mi Mi Held, (1) that the statements of the witnesses were not secondary evidence 
Kallander Ammal, Within the meaning of section 63 of the Evidence Act, as they had not read the 
anara document, and accordingly were only hearsay evidence, and (2) that the evi- 


ww Py . 
dence as to oral divorce was unreliable. 


« Under section 63 of the Evidence Act, oral evidence of the contents of the 
document must be given by some person who has read the document. Evidence 
that the witness saw the document and heard it read out by some one else is only 
hearsay so far as the contents are concerned and does not fulfil the requirements 
of section 60 as to oral evidence generally. The question whether the document 
is a Zalaknama or deed of divorce is a fact which can be seen by reading it. 

Appeal from a decree of the High Court reversing a decree 
of the District Court of Pegu. 


Sir George Lowndes K, C. and Leach for the Appellants: 


The following authorities were referred to in argument: Baillie's 
Digest, pp. 212-214, 228; Wilson’s Digest, paras. 62, 63; Ameer 
Alis Mahomedan Law, 4th ed. IL pp. 534, 535 ; Mozuffur Ali v. 
Kumurunissa Bibee (1); Ibrahim v. Syed Bibi (2); Sarabat v. 
Rakiabai (3) ; Asha Bibi v. Kadir Ibrahim Rowther (4) ; Ful Chand 
v. Nazad Ali Chowdhry (5) ; Fursund Hossein v. Janu Bibee (6), 


Dunne K. C. and Raikes for the Respondent, referred to Baillie, 
, Pp- 212, 233 ; Wilson, para. 62; Ameer Ali, qth ed. Vol. II, 
P. 543 ; Tyabji’s Mahomedan Law, pata. 145. 


Sir George Lowndes K. C. replied. 
The judgment of their Lordships was delivered by 


Sir John Wallis.: This isan appeal from the decree of the 
High Court at Rangoon reversing the decree of the District 
Court of Pegu. The suit was brought by the respondent Callan- 
der Ammal, to recover the whole, or in the alternative, a part 
of-the estate of her deceased husband, Sheik Moideen, who died 
intestate on the 29th February, 1920. 

. Inher plaint she claims to be the sole heir of her deceased 
husband and alleges that the first defendant, Ma Mi, falsely claims 
to have been his lawful wife, and that the second defendant, 

` Mohamed Eusoof, falsely claims to be the legitimate son of the 

” (1) (1864) Suth. W. R. 32. (a) (1888) I. L. R. 12 Mad. 63. 

(3) 0905) I. L. R. 30 Bom. 537. (4) (1909) I. L. R. 33 Mad. 22. 

(5) (1908) I L. R. 36.Cale. 184; 9 C. L. J. 105. 

(6) (1878) I. L. R. 4. Cale. 588. 


November, 30. 
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deceased Sheik Moideen by one Ma Kin; and that neither of 
them has any claim to any portion of or interest in the estate of the 
deceased. Notwithstanding which, as she alleges, the defendants 
have been withholding the property of the deceased from her. 
The defendants filed a joint written ‘statement in which they denied 
that the plaintiff was heir to the estate, and pleaded that prior to 
his death the deceased divorced the plaintiff according to Moham- 
medan Law, and that the said divorce was communicated to the 
plaintiff, and the plaintiff thereafter ceased to be the wife of the 
deceased if she was legally married to him at any time. They 
also pleaded that as widow and son of the deceased they were 
his only heirs and legal representatives. 

The District Judge framed four issues of which the second, 
“Was there a valid divorce between plaintiff and Moideen ?” 
alone was tried. On this issue the District Judge found that there 
was ample evidence to prove that the deceased executeda Talak- 
. nama ora divorce document about two years before his death in 
Burma, where he resided, and sent it to his wife in India where 
she was residing, and he accordingly dismissed the plaintiff's suit. 

The plaintiff appea)ed to the High Court at Rangoon, who held 
that there was no legal evidence on record of the contents of the 


divorce document, as the evidence tendered in the absence of the’ 


document itself was not secondary evidence within the meaning of 


section 63 of the Indian Evidence Act. They accordingly held 


that a divorce by Zalaknama or writing was not proved ; and being 
further of opinion that no oral divorce was proved by the 
evidence on record, they allowed the appeal and decreed the plain- 
tiffs suit. 
At the trial, several of the witnesses deposed to having heard the 
Talaknama read out, and to having seen it executed by the deceas- 
ed, but the writer of the document was not called, and none of the 
witnesses had read itso as tobe able to speak de visu to its con- 
tents. Their Lordships are of apinion that in this state of things 
the learned Judges of the High Court were right in holding that 


the statements of the witnesses were not secondary evidence within 
the meaning of section 63 of the Act, which so far as matcrial, is 


as follows :— 
“ Secondary evidence means and includes— 

* k + * * * * 
oral accounts of the contents of a document given by some person 
who has himself seen it.” 

In their Lordships’ opinion the learned Judges were right in 
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holding that .this means:that the oral evidence of the contents of ‘the’ 
document. must be given by some person:who has seen’ those cop- 
tents; that is to say, who -has read’ the document. Evidence that: 
the witness saw the document: and heard’ it read out: by someone 
else is only hearsay so far.as the contents are. concerned, and, does’ 
not fulfil the TEGUITEIENES of sectien 60° as to -oral bae 
generally = -o e cgt oa L] 
<“ Oral evidence must in- all cases` whatever be direct ; ati is to 
aiie refers to a fact which could be séen’ it’ must ‘be the evi- 
dence of a witness who says he saw it.” m i 
` The question whether the document was a Zalaknama or deed 
of divorce was a fact which could be ‘seen by reading'it, and, there- 
fore, in accordance with the general principle embodied in the 
section could only be spoken. to. by a witness who had himself 
read it. ‘ . 
- In this state of. the ada the. learned Judges-in-their Lord- 
ships" opinion rightly held, in.the absence of any legal evidence of 
the contents of the document in question, that a divorce by Zalak- 
nama or written document, as found- by the District Judge, was 
not proved. , soot 
They then proceeded to gonid? whether: there was any evi- 
dence on record sufficient to`prove that the deceased; on the occa“. 
sion when the document was drawn up and executed, used words 
which would, in themselves, be sufficient to constitute an oral. 
divorce under Mohammedan law. According to that law, a‘husband 
can-effect a divorce ‘whenever he desires. He may do so by words: 
without any: Talaknama or written document, and no panene 
form of words is prescribed. Ifthe words used ate “express” or 
well understood as implying. divorce, such- as fa/ak,- no proof-of 
intention is required. Ifthe words used are ambiguous, the inten- 
tion of the user, must, be proved: It is not necessary peat the 
even addressed to her, On an examination of „the evidence the 
learned Judges came to the conclusion that there was no suffi- 
cient. evidence of any such oral divorce, and they accordingly 
reversed ‘the judgment of. the lower Court and.gave the plaintiff 


“a dectee. 


There is no doubt.the-evidence-of two witnesses on ‘the. record 
that the deceased on this occasion uttered three timés the word 
E falak,” which, # uttered once, would be sufficient to ‘constitute-an - 
oral divorce, and that he also told the witnesses that the. docu- | 
ment. was a. Talaknama ‘or. divorce document. «As «to , this, ‘the 
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léarned’ Judges -have held that the evidence as ‘to the use of 
the word zalak by the deceased was notreliable, and that it was 
not provéd that-the deceased told thé witnesses that he had 
divorced his wife, or indeed that he had any intention of effecting 
á divorce otherwise than- by the execution and transmission of the 
dociiment which has not been proved: ~ i 


` _ Their Lordships see, no sufficient reasons for differing from 
these findings, which are sufficient to dispose of the case. 

It may be observed, in the first place, that the District Judes 
confined himself to holding that there had been `a divorce by 
written documeñt. Not only did he not find ‘an orál divorce by 
the-pronouncement of žala, but in his summary of the evidénée 
of the two witnesses -who spoke to the use of the word /a/a&, he 
omitted this portion of their evidence nor did he anywhere refèr to 
it in the course of his judgment. In these circumstances, it cannot 
be inferred that the District Judge would have been prepared to 
find’an oral divorce upon the evidence of these two witnesses if he 
had considered it necessary to record a finding on this question. 


As regards the pronouncement of zalak, itis only spoken to by 
two witnesses out of several. As to the first witness, P. N Manika 
Meera, the learned Judges were of opinion that the witness was 
silent on this point until a very leading question was put to.him in 
examination in chief. Putting aside this objection to his evidence, 
which is not clearly established, it is worthy of observation that 
the next witnéss, Mahomed Ali, -who went: to the house with 
him. and left at the same time, says ‘nothing .about an oral divorce 
by the pronouncement of ¢a/ak, and was not even questioned about 
it, A formal pronouncement of a-divorce by the use of the word 
talak would naturally take place in the presence of all the persons 
who had been -summoned, and this witness must have heard it 
equally with Manika Meera. ' It is also’ significant that Abdul 
Rahim, otherwise known as Ko Po O, who is found to have been 
the most reliable of the defendants’ witnesses, says nothing 
about it. l l 

The only corroboration of Manika Meera’s evidence is to be 
found inthe evidence of Madar Sar, a petty bazaar keeper and 
a dependant of the’ defendants. Their Lordships agree with the 
High Court that the” „evidence of these two witnesses is not 
sufficient to support a finding of an oral divorce by the pronounce- 
ment of talak. 
© As’-regards:the ‘other estatements said to- have been made by 
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the deceased, their Lordships agree with the learned Judges, 
that ‘the evidence does not sufficiently establish what the deceas- 
ed. actually said to enable them to say whether the words used 
amounted toa statement that the deceased had divorced his wife, 
or merely indicated his intention of divorcing her by the execution 
and transmission of the Zalažnama. 

For these reasons their Lordships are of opinion that the appeal 
fails and should be dismissed with costs, and willahumbly advise His 
Majesty accordingly. 

“Waterhouse & Co: Solicitors for the Appellants. 
T. Z. Wilson & Co Solicitors for the Respondent. 


H. C i . Appeal dismissed, 


“hee 


Present : Lord Atkinson, Lord Carson and Sir John Wallis. 


MA MI AND ANOTHER 


a. 


KALLANDER AMMAL. 


[ON APPEAL FROM THE HicH Court at Rancoon]. 


Mahommedan Law—Mutation of names—Presumption in case of husband and 
wife-—Power to extend an Act by notification—Part only extended so as to 
give a different operation—Transfer of Property Act UV of 1882)—Defini- 
tion of Wakf—Mussalman Wakf Validating Act (VI of 1913). . 


. In the case of a gift of immovable property by a Mahommedan husband to his 
wife, once mutation of names has been proved, the natural presumption arising 
from the relation of husband and wife existing | between them i is that the husband’s 
subsequent acts with reference to the property were done on his wife's behalf and 
not on his own : Amina Bibi v. Khatija Bibi (1) and Emnabai v. Hajirabai 
(2) approved. von 

Ifa wakf is perfected by transfer of possession, the donor has no power to 
revoke it. 

The power to extend any part of an Act does not authorise a Local Govern. 
ment to extend particular sections of the Act so as to give those sections a different 
operation from that which they had in the Act itself read as a whole, and to 
abrogate i in the ateate which the extension applied a rule of Mahommedag Law 


_ (1) ¢1864) 1 Bom. H- C. 157. (2) (1888) I. L. R. 13 Boms 352. 
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till then in force there as to which the Legislature had expressly provided that it 
was to remain unaffected by the Act, 

Sir G. R. Lowndes K. C. and Leach for the Apreni 

Raikes for the Respondent. 

The facts are sufficiently mentioned in the judgment below. 

The judgment of their Lordships was delivered by 


Sir John Wallis. Tbe question whether Kallander Ammal, 
the plaintiff in this suit, was divorced in the year rgr8 by her 
husband Shaik Moideen, now deceased, and so lost her rights of 
inheritance in his estate, is dealt with in the appeal which came 
before this Board in the principal suit brought by her against the 
present first and second defendants, who claim to haye succeeded 
to the estate of the deceased as his widow and son. In the present 
suit the plaintiff seeks to recover from them certain lands in Burma 
of the estimated value of Rs. 6,000, conveyed to her by her late 
husband by a registered deed of gift dated the 2zoth July, 1914, 
which provided that out of the income remaining after the payment 
of the Government revenue she was to expend Rs. 450 every year 
for the charitable purposes mentioned in the schedule and to enjoy 
the balance ; and that after her death her heirs were to continue 
the annual payments of Rs. 450 and to divide the balance according 
to the Mahommedan law. The defendants pleaded that the gift was 
invalid according to Mahommedan law as the donor had never put 
the donee in possession, but had remained in possession until his 
death, and also that the gift had been revoked by the donor by a 
registered deed dated the zoth August, rgr9. The District Judge 
held that the gift was not complete without possession, even if it 
should be regarded as a wakf, and that on the evidence possession 
had not been proved and dismissed the suit. The plaintiff appealed 
to the High Court, and Young, J,, who delivered the principal judg- 
ment, began by considering the question whether the deed was a 
wakfnama, constituting a wakf within the the meaning of the Wakf 
Act of 1913, ora mere deed of gift coupled with a trust, In the 
. view their Lordships take of this case this question is immaterial, 
and they will merely observe that that isa definition for the pur- 
poses of the Act and not necessarily exhaustive, and that the 
question, when it arises, cannot be considered exclusively with 
reference to it. 

The learned Judge next dealt with the question of possession, 
"and observed that all the older High Courts weree agreed before 
the passing of the Transfer of Property Act, 1882, that the rule of 
Mahommedan law requiring gifts to be perfected by possession was 
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applicable in India, and that this rule was preserved bý section 129 
of the Act, which provided that nothing inthe chapter” "relating ‘to’ 
gifts should affect any rule of Mahorhnmedan law. - N ot withstanding 
this, the learned Judge proceeded to- hold that ‘in rgt at” “the date 
of thé deed, in this part of Burma transfér of possession. was not 
necessary, because the ‘Local Government, in ‘the exercise of the 
powers conferred upon them by section rof.the Transfer of Property 
Act as‘amended to extend "the whole : or ariy part ‘of thé Act”: had 


‘only extended .section 123 in this’ part of the Act: and ‘had not 


extended section 129. In their Lordships’ opinion this view is baséd 
ona serious misconception. Thè power to extend any part of the 
Act to Burma did not authorise thé Local Government -fo extend 
particular sections of the Act, so as to give those sections a diffe: 


rent operation from that which they had in the Act itsélf read’as_ 


a whole, and to abrogate in the area to. which the extension appliéd 
a rule of Mahommedan law till then’in force thete as to which thé 
Legislature had’ expressly provided that it was to rethain unafféctéd 
by the Act. Noris there any reason to suppose that the Local 
Government purported to do anything ofthe kind. The notifica; 
tion, which has been read to their'Lordships, was intended to render 
registration and attestation compulsory in the case of transfers of., 
immovable property by sale, mortgage, lease or gift as provided in 
the Act, arid effected this by applying the different sections’ of the 
Act.making ‘registration and attestation compulsory in the case of 
these different kinds of transfers. The section relating to gifts was 
section 123; which, provides that :’ “For the purpose of making a 
gift of immovable property, the transfer must be effected’ by -a 
registered instrument signed by or on behalf of the donor,. and 
attested by at least two witnesses”, and there is no reason to suppose 
that the Local Government intended to do more in the case of gifts 
by Mahommedans than to make such eee or and attestation. 
compulsory. mim 

; Having thus, erroneously, in 1 their Lordships’ opinion, held that. 
transfer of possession was unnecessary, the learned Judge proceeded: 
to considera question which was not directly raised on the plead-- 
ings, whether the gift was bad for want of acceptance by the donee; : 
and held that it was not, a finding which has not been’ questioned 
before their Lordships. f i 

Arguments have been addressed to-their Lordships on the qùes-- 
tions déalt with in the judgment of the: Trial Judge, whether this : 
deed created ‘a wakf, ` and, if so,'.whether according to the: Hanafi? 
school, wakfs form ‘an exception to the ordinary rule of Mahommées; 
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dan law, which requires gifts to be perfected by possession and 
undoubtedly applies to wakfs among Shiahs. ‘Their Lordships do 
not consider it‘ necessary to consider these questions, because they 
are of opinion, differing from the Trial Judge, that possession is 
sufficiently proved to have been given, and that is sufficient to 
dispose of the case. If the wakf was perfected by transfer of 
possession, it has not been contended that the donor had any 
power to revoke it as he purported to do. 

Their ‘Lordships will -now proceed to give their reasons for 
holding possession ‘sufficiently proved. The plaintiff and her hus- 
band Shaik Moideen were‘Lubbais, that is to say, they belonged to 
a section of the Mahommedan community in the Madras Presidency 
who retain the vernacular and many of the customs of their Hindu 
ancestors,and are extensively engaged in trade, both in India and 
abroad. Shaik Moideen, after his marriage to the plaintiff forty or 
fifty years “ago, lived with her for some time at Nagore in the 
Tanjore District, and then went across the sea to Burma and began 


to carry on business there as a money-lender, leaving his wife behind’ 


at the home in Nagore, He was very successful, and became 
possessed of considerable property, moveable and immoveable ; and 
while his relations with the plaintiff remained friendly, his visits to 
` her at Nagore took place at longer intervals, ‘and of late years had 
almost entirely ceased. He married a second wife in Burma, who 
predeceased him, and for many years before his death he had living 


with him in his house at Tawa Ma Mi and Mahommed Eusoof, the- 


first and second defendants in this suit, who claim to be his wife 
arid son, and as such, on his death, took possession of the property 
left by him in Burma. 


In 1914, when he was getting on in years, he was minded: to 
found certain charities in Nagore, and appears to have decided 
that the best way to do so was to convey some of the lands he had 
acquired in Burma to his wife in Nagore and her heirs on trust to 
expend Rs. 450 in each year out of the annual income in Nagore 
on the charities mentioned in the schedule. 

There -is no reason for supposing that he was not désirous of 
founding the charity, there and then, and it was only natural that 
he should have been anxious to perfect the gift by delivering 
posséssion so’ as to put it out of the power of those who came after 
him to question it. Accordingly, we find that mutation of names 
was duly effected in the public records and the plaintiff entered as 
proprietress. The District Judge, however, has observed that the 
plaintiff. has not proved that the mutation was effected at the 
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P, C. instance of the donor, Shaik Moideen. It appears to their Lord- 
1926. ships that it was not to be expected that the plaintiff, who was far 
a Mi away at the time in Madras, should have been able to obtain direct 


evidence of this so many years after, and that it was not necessary 
for her to do so. The reasonable presumption is that such a muta- 
Sir, John Wallis. tion of names would not have been made except on the application 

Ta of one of the ‘parties to the deed, in this case the donor, who was 
on the spot. As for the District Judge’s alternative suggestion that 
the mutation may have been made by the Land Records Depart- 
ment from a copy sent to them of the registered deed of gift without 
notice to the deceased, nothing has been urged before their Lord- 
ships in its favour, and it appears to be negatived by the fact that 
the plaintiff's address is not taken from the deed of gift, which 
gives her Nagore address, but is entered as “Railway Station, Tawa,” 
her husband’s address ; and also by the fact that in the case of one 
parcel of land there is an additional entry stating that Shaik Moi- 
deen himself was in possession as the plaintiff’s agent. It must 
therefore be taken that mutation was effected by Moideen himself, 
and in the case of a gift of immovable property by a Mahommedan 
husband to his wife, once mutation of names has been proved, the 
natural presumption arising from the relation of husband and wife 
existing between them is that the husband’s subsequent acts with 
refererice to the property were done on his wifes behalf and not 
on his own, as held in Amina Bibi v. Khatija Bibi (1) and in Erna- 
bai and others v. Hafirabat (2). 

It follows, therefore, that the questions so much debated at the 
trial whcther Shaik Moideen retained the deed of gift in his own 
custody or gave it to the plaintiff, and what became of it after his 
death, throw little light upon the case, and may be disregarded. 
That Shaik Moideen, whilst retaining the management of the lands 
in his own hands, regarded the plaintiff as being in possession, is 
shown by the admitted fact that in 1917 he got her to execute and 
register a power of attorney in favour of Mahommed Kassim, 
authorising him to manage the lands, and had the power sent to 
himself in Burma. It is then said truly for the defendants that he 
did not give the power to Mahommed Kassim, who was then a boy 
of fifteen living in his house and treated as an adopted son-——there 
is no legal adoption among Mahommedans—or ever hand over the 
management to him, but there is nothing surprising in this, The 
natural explanation is that the creation of the power was a precau- 
tionary measure, and that Shaik Moideen was anxious to have it 


= (1) (1864) 1 Bom. H, C. R. 157. (2) (1888) I. L. R. 13 Bom, 352. ` 
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ready to hand over to one in whom he had confidence in the event. 
of his becoming unable to manage himself ; arid: he would probably’ 
have done soif he had subsequently changéd’ his mind and pur- 
ported to revoke the déed of gift. With reference to the argument 
that Moideen .executed other deeds of gift in favour of Kassim'and 
others, in which possession was never given, it may be observed in 
the case of Mohammedans who have very restricted powers of 
testamentary disposition, the execution of such deeds with post- 
ponement of possession may well take the place of revocable lega- 
cies, the transfer of possession being dependent on the future 
conduct.of the donees, but that no such reasons for postponement 
existed as regards a charity of this kind. 


Further, the plaintiff was clearly treated by Shaik Moideen 
himself as having been in possession and in receipt of the income of 
the lands when in 1919 he purported to revoke the deed of gift on 
the grounds that she had failed to utilise the properties handed 
over to : her for charity, and stated that he himself would so utilise 
them in future. This is strong corroboration of the plaintiffs own 
evidence that her husband was inthe habit of remitting monies 
to ‘her for the performance of the ‘charities, which must, in the 
circiimstances, bé presumed to have come from the income collected 
by him on her behalf from the lands which he continued to manage. 
The plaintiff says the money was sent to her by money orders and 
by other methods of remitting monies to India which are not 
unusual with persons in the position of the deceased. It is not 
surprising thatthe money orders are not now forthcoming, but 
there is one telegraphic order sent by Shaik Moideen for Rs. 73 


for suévat one of the scheduled charities, which the District Judge, 


has omitted to notice. No’ doubt the accounts of receipt and 
expenditure put forward by those in charge of the plaintiff’s case do 
not carry conviction and have been rightly rejected. Like the 
stories ‘that Mahommed Kassim had been in management under 


the power and that the plaintiff had herself ‘leased out the charity 
lands to tenants, they are only another instance of the ill-judged 
attempts which are so often made in cases of this kind to, improve. 


a litigant’s case by manufacture of evidence, but they do not affect 
the inferences in the plaintiff’s favour arising from the admitted and 
clearly established facts of the case. 


Their Lordships are therefore of opinion, though ‘for different- 
reasons, that the High Court was right in giving the plaintif a 
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P. C. decree, and that the appeal should be dismissed with costs, and 
1926. they will humbly advise His Majesty accordingly. . 
Usm Waterhouse & Co.: Solicitors for the Appellants. 
1. T. L. Wilson & Co.: Solicitors for the Respondent. 
Kallander Ammal. 4, o, Appeal dismissed. 


—— 


Sir Fokn Wallis, 


m 


PRESENT: Viscount Haldane, Lord Darling, and Chief 
Justice Anglin. 


kt UMED MAL (SINCE DECEASED) AND OTHERS 
1926. á 
wnt 


October, 19 CHAND MAL 


[ON APPEAL FROM THE COURT OF THE CHIEF COMMISSIONER, 
AJMER-MERWARA]. 


Revision— Yurisdiction—Failure to join pariy—Material Irregularity in 
exercise of jurisdiction—Code of Civil Procedure (Act V of 1908) s. 115. 
The appellants sued in Ajmer to recover from the respondent possession of 

land. They alleged that the land was included in a certain mortgage, and 

consequently that their predecessor in title aequired it as purchaser at a sale 
under a mortgage decree. The mortgagor was not madea party, though it 
appeared that unless the land passed under the sale it belonged to her. 

The Subordinate Judge found that the land was included in the mortgage and 

decreed the suit; his decision was affirmed by the District Judge. In revision 

proceedings, governed by section t15 of the Code of Civil Procedure, the Chief 

Commissioner found that the description in the mortgage did not include the 

land in suit ; he accordingly dismissed the suit : 


Held, that the Chief Commissioner had power under section 115 to entertain 
the proceedings in revision, since to decide the suit in the absence of the mort- 
gagor was to “exercise jurisdiction with material irregularity”, that as the 
proceedings lay, the Chief Commissioner had power to make such order as he 
thought fit; and that as their Lordships agreed with the view he took, his 
order should be affirmed. 

Appeal by special leave from a decree of the Court of the Chief 
Commissioner of Ajmer-Merwara reversing a decree of the District 
Judge which firmed a decree of the Subordinate Judge. 


The appeal arose out of a suit brought in Ajmer by the appellants 
to recover possession from the respondent of land there situate, 
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The facts, and the effect of the decisions in India, appear 
from the judgment of the Judicial Committee. 


The only question of law upon the appeal was whether the 
Court of the Chief Commissioner had jurisdiction in revision 
proceedings. By the Ajmer Regulations that Court has the powers 
of revision given to a High Court by section 115 of the Code of 
Civil Procedure. 


Sir George Lowndes K. C. and E. B. Raikes for the Appellants : 
The Chief Commissioner had no power under section 115 of the 
Code to entertain revision proceedings, The lower Courts had 
neither exercised a jurisdiction not vested in them, nor acted in the 
excercise of their jurisdiction illegally or with material irregularity. 
The question was purely one of parcels and not within section 
115. Reference was made to Amir Hasan Khan v. Sheo Bakhsh 
Singh (1); Muhammad Yusuf Khan v. Abdul Rahman Khan (2) ; 
Matkarjun v. Narhari (3), Shew Prosad Bungshidhur v. Ram Chun- 
der Haribux (4) ; Chhajju Ram v. Neki (5). 


On the true construction of the mortgage the land in suit was 
included therein. 


De Gruyther K. C. and Hyam for the Respondent: The District 
Courts acted with material irregularity in not stating at the request 
of the present respondent a case for the opinion of the High 
Court, which they should have done under the Ajmer Regulations. 
Further the proceedings were not regular in that the mortgagor was 
not made a defendant ; the case could not be dealt with satis- 
factorily in her absence. Reference was made to Birj Mohun v. 
Rai Uma Nath (6) and Ross Alston v. Pitambar Das (7). 


Str George Lowndes K. C. replied. 
The judgment of their Lordships was delivered by 


Viscount Haldaae. This isan appeal froma decree of the 
Chief Commissioner, Ajmer-Merwara, in his revisional _ jurisdic- 
tion, which reversed a decree of the Court of the District Judge. 
The latter had confirmed a decree of the Subordinate Judge at 
Ajmer dismissing a suit instituted in his Court by the appel- 


(1) (1884) L. R. t1 L A. 237; L L. R. 11 Calc. 6. 

(2) (1889) L. R. 16 I. A. 104; I. L. R. 16 Cale 749. 

(3) (1900) L. R. a7 I. A. 216; I. L. R. 25 Bom. 337. ‘ 
(4) (1903) I. L. R. 41 Cale. 323. . 
(5) (1922) L. R. 49 1. A. 144; 36C. Le J. 459. 
(6) (1892) L. R. 19 1. A. 1543 L. La R. 20 Cale, 8. 
(7) (1906) I. L, R. 25 All. 509, 523. 
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tants. The subject-matter of the suit was 1534 bighas of land, 
which, it is agreed, belonged originally to one Haji Mohammed 
Khan, and at his death had devolved on his daughter, one Musam- 
mat Fatima Begum, along with a bungalow called in the 
suit bungalow No. 5. The proceedings were for a declaration 
of title and for possession. 

On yth July, 1893, Musammat Fatima and her husband had 
executed a mortgage charging some of the properties belong- 
ing to them for a debt due to the predecessors in title of the 
appellants. The properties mortgaged to them were enumerated 
in the mortgage deed. Among them was what was described as 
follows :— 


“One bungalow No. 5, with outhouses, and the land'of the 
compound connected with the bungalow, situate in Qasba Dargah 
Khaja Sahib, Ajmer,‘ which has fallen to the the share of Musam- 
mat Fatima Begum, alias Badshah Begum, by partition— 


“ Hast—Land of Isar and Nihal Mali, 

“ West—Road, compound of the bungalow of Rev. Gray, 

“ South—Land of Isar and Nihal Mali, 

“North—Land and Baori of Fatima Begum, alfas Badshah 
Begum.” 

On 27th March, r903, the predecessors in title of the appel- 
lants instituted a suit on the mortgage, and a decree was made 
in the usual form. There was a subsequent application for execu- 
tion of the decree by sale, and at the Court auction sale the decree 
holders purchased two of the properties mortgaged, including 
what was misdescribed as to its number but was really bungalow 
No 5, with the out offices and compound belonging to it, 
The purchasers weie put in possession. 


Bungalow No. 5 is shown on the map of the neighbourhood, 
which was admitted in these proceedings, as plot No. 1594. There 
are five other parcels numbered on this map 1592, 1599, 1588, 1600 
and 1601, measuring in all over 15 bighas- These belonged to 
Musammat Fatima, as well as other plots to which she was entitled 
jointly, and her interest in which was not included in the mortgage. 


In 1907 the appellants instituted a suit for pre-emption of these 
five parcels. but questions having arisen as to the title of a third 
party this suit was withdrawn, with leave to institute a fresh suit. 


The present suit was commenced on 27th November, roro, in 


the Court of the Subordinate Judge of Ajmer, by the appellants 
against the respondent, who claimed to be a purchaser from the 
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third party, and against his tenant. Among the issues raised was, 
whether the suit was defective because of non-joinder of parties. 
On 24th November, 1915, the Subordinate Judge, afler trying the 
suit, made a decree in favour of the appellants, claim to the five 
parcels. He examined the arbitrator’s award, under which Musam- 
mat Fatima’s share in her father’s estate was ascertained, and came 
to the conclusion that the land in dispute’ was not described in the 
award, merely because it had been treated as attached to bungalow 
No, 5. He held accordingly that it must be taken to have 
been included in the general description of the property 
mortgaged. No doubt is raised that the disputed land was award- 
ed to Musammat Fatima, but the question whether that land was 
included by her in the mortgage she made is quite a separate one. 
The District Judge of Ajmer, before whom the case was brought by 
the respondent on appeal, took the same view as the Subordinate 
Judge. He construed the parcels in the mortgage deed as includ- 
ing the bighas in controversy. 

An attempt was made by the respondent to obtain a submission 
of the questions raised to the High Court of Judicature for the 
North-Western Provinces. This application was ruled out by the 
District Judge. Finally an application for revision, under the 
joint operation of section 115 of the Civil Procedure Code and the 
Ajmer Courts Regulations of 1877, was made to the Chief Com- 
missioner of Ajmer. The effect of section 115 is that the High 
Court, or in the case of Ajmer, under the Ajmer Regulations, the 
Court of the Chief Commissioner, may call for the record of 
any case which has been decided by any Court subordinate to it 
and in which no appeal lies ; and if it appears (a) to have exercis- 
ed a jurisdiction not vested in it by law; or (4) to have failed to 
exercise a jurisdiction so vested ; or (æ) to have acted in the exer- 
cise of its jurisdiction illegally or with material irregularity, it may 
make such order in the case as it thinks fit. In the present case 
itis common ground that, so far as any simple question of fact 
was concerned, the jurisdiction of the Chief Commissioner to en- 
tertain an appeal was held to be excluded. For so far as the 
question of what the parcels in the mortgage deed included, the 
two lower Courts were in agreement,so that to this extent no 
appeal would lie. The Chief Commissioner, however, looking at 
the boundaries on the map and comparing them with the des- 
cription in the mortgage, was of opinion that if was impossible, 
as matter of law, to reconcile these. This suit was one for posses- 
sion, in which the plaintiff had to recover by the establishment 
of his own title, and not by showing flaws in that of those in 
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possession. As the result, the Chief Commissioner, in the exercise 
of his power under section 115, dismissed the appellants’ suit, 
reversing the decrees of the Courts below. 3 

Although the point was not very distinctly dealt with 
their Lordships think that there was jurisdiction in the Chief 
Commissioner to entertain the proceedings for revision. So far 
as they are at liberty to deal with the point. as to descriptions 
and parcels, they have arrived at the same conclusion as the Chief 
Commissioner, who has sufficiently expressed the reasons which 
have influenced them incoming to that conclusion, But the real 
question is whether there was jurisdiction to get so far and review 
what, in certain aspects at all events, was a decision on a question 
of fact. Their Lordships are of opinion that section 115 of the 
Civil Procedure Code conferred such jurisdiction under the cir- 
cumstances of this case. They think that the respondent was 
entitled to apply fora review on the ground that the lower Courts 
acted in the exercise of their jurisdiction with material irregularity 
within the meaning of section 115 (¢) of the Code of Civil Proce- 
dure. The suit was one in which the plaintifls claimed the bighas 
in dispute under a mortgage from Musammat Fatima. They 
asked for a declaration of title and for possession. and justice 
required that they should have made Fatima a defendant. The 
main question was whether she had included the bighas in the 
mortgage deed In their Lordships’ view itis far from clear that 
under the terms of the deed she did. There are suits of a class in 
which a decree of this kind might possibly be made in the absence of 
the mortgagor for what it is worth. But their Lordships are of 
opinion that the present is not a suit of such a class. The very . 
question is whether Fatima ever conveyed the bighas to the 
alleged mortgagees, and it was a material irregularity to decide it in 
the absence of Fatima herself. Under the circumstances, the Chief 
Commissioner had the power to make such order in the case as 
he thought fit. On consideration of the mortgage deed and the 
evidence, he has held that the appellants, on whom as plaintiffs 
in ejectment the burden of proof lay, have failed to make out 
their title. ‘Their Lordships agree with him in thinking that the 
suit ought to be dismissed. They agree, also, with his direction 
as to costs, but they think that the respondent is entitled to have 
the costs of this appeal. Accordingly, they will humbly advise His 
Majesty that thiseappeal should be dismissed with costs. 

Ranken Ford & Chester: Solicitors for the Appellants. 

Barrow, Rogers & Nevill: Solicitors for the Respondent. 
H. C Appeal dismissed. 
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_ Present: Lord Phillimore, Lord Sinha, Lord Blanesburgh 
and Mr. Ameer Ali. 


JAGANNATH PROSAD SINGH CHOWDHURY 
wv 
SURAJMUL JALAL AND OTHERS 


[ON APPEAL FROM THE HIGH Court at Fort WILLIAM IN BENGAL]. 


Interest-—Civil Procedure Code (Act V of 1908), Sec. 34, O. XXXIV. vr. 2, re 4 
(1)—Mortgage—Rate of, and date from which, interest is payable. 


Order XXXIV of the Code of Civil Procedure determines the question 
of the rate of interest, and whether it be simple or compound, and may for this 
particular case of mortgages differ from the general provision of sec. 34 of the 
Code, but if so, the particular avoids the general. Until the period for redemp- 
tion fixed by the Court has expired interest has to be paid at the rate and with 
the rests specified in the contract of mortgage: Rani Sundar Koes v. Rai Sham 
Krishen (1) applied. 


When on appeal the sum fixed for redemption is varied then the date when 
the contract rate of interest is to be taken is not six months from the date of the 
original decree, but six months from the date of the appellate decree. 


Quaere if the decree is affirmed. 
Raghunath Prasad v. Sarju Prasad (2) compared with Sundar Koer v. Rat 
Sham Krishen, (supra,) and distinguished. 
The facts sufficiently appear in the judgment below. ° 
Sir G. R. Lowndes and Dube for the Appellant. 
Dunne K. C. and Sen for the Respondents. 
The judgment of their Lordships was delivered by 


Lord Phillimore: On this appeal as it was lodged various 
points were presented which have not been insisted upon in argu- 
ment before their Lordships’ Board. The one matter to which 
counsel for the appellant have confined themselves is the question 
of the rate of interest and whether it should be simple or compound 
from the date either of the decree of the High Court or, as put by 
one of the learned counsel, the decree of the Court of first instance. 

Really this matter is determined beyond question by Order 

“XXXIV, of the Code of Civil Procedure. .This may, for this 
particular case of mortgages, differ from the general provision of 
section 34 of the Code ; but if so, the particular avoids the general. 
Under Rule 2 of that order it is provided :— ° 


(1) (1906) L. R. 34 1. A. g; I. L. R. 34 Cale. 1503 5 C. L. J. 106. 
(2) (1923) L. R. 51. L-A. tar. 
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“In a suit for foreclosure, if the plaintiff succeeds, the Court, 


_ shall pass a decree (a) ordering that an account be taken of what 


will be due to the plaintiff for principal and interest on the mort- 
gage, and for his costs of the suit (if any) awarded to him on the 
day next hereinafter referred to...... and directing (c) that if the 
defendant pays into Court the amount so due ona day within six 
months from the date of declaring in Court the amount so due to 
be fixed by the Court, the plaintiff shall deliver up to the defendant, 
or to such person as he appoints, all documents in his possession 
seeseeessDut (d) that, if such payment is not made on or before the 
day to be fixed by the Court, the defendant shall be debarred from 
all right to redeem the property”. 

And Rule 4, Sub-rule 1, provides that in a suit for sale, if the 
plaintiff succeeds, the Court shall pass a decree as mentioned and 
then direct that the property shall be sold if it is not redeemed. 

That is very well paraphrased by Lord Davey in delivering the 
judgment of the Board inthe case of Rani Sundar Koer v. Rai 


- Sham Krishen (1). At page 21 he says :— 


“Their Lordships have no hesitation in expressing their con- 
currence with the High Court of Calcutta, not only in allowing 
interest after the fixed day, but also in allowing interest at the 
Court rate and not at the mortgage rate. They think that the 
scheme and intention of the Transfer of Property Act was that a 
general account should be taken once for all, and an aggregate 
amount be stated in the decree for principal, interest and costs due 
ona fixed day, and that after the expiration of that day, if the 
property should not be redeemed, the matter should pass from the 
domain of contract to that of judgmerit, and the rights of the mort- 
gagee should thenceforth depend, not on the contents of his bond, 
but on the directions in the decree”. 

Up to this point, till the period for redemption has expired, the 
matter remains in contract and the interest has to be paid at the 
rate and with the rests specified in the contract of mortgage. That 
is the judgment which the High Court has delivered and of which 
complaint is, in their Lordships’ opinion, ineffectually made. 

A point was taken that the date when the contract rate expired 
should be six months from the date of the original decree of the 
Subordinate Judge, and not six months from the date of the decree 
of the High Court. Their Lordships think that cannot beso. It 
might be soif the decreee and judgment of the Court of, first 
instance was one which was affirmed ; but, inasmuch as it was 

_ (1) (1906) L. R. 34 L A. 9. 
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varied because the sum fixed for redemption was incorrectly 
calculated, it is impossible for the appellant, in whose favour that 
incorrect judgment was given, to rely upon that date as the date 
from which the redemption period should be calculated. 

Their Lordships therefore are of opinion that the decision of 
the High Court is in all respects correct; but their Lordships 
must deal with a point which has been made by counsel for the 
appellant upon the decision of this Board in the case of Raghunath 
Prasad v. Sarju Prasad (1). No doubt in that case their Lordships 
finished their judgment, which was a judgment in favour of the 
respondents, who had not been called upon, by saying :— 

“Their Lordships are of opinion that the decree of the High 
Court should be varied by allowing compound interest on the 
principal at the rate of 2 per cent. per mensem from the date of the 
execution of the bond until September 25th, 1917”—which was the 
date of the decree of the Court of first instance, not of the redemp- 
tion period—“and thereafter simple interest at the rate of 6 per 
cent. per annum up to the date of realization, and that in other 
respects the decree of the High Court should be affirmed”. 

This part of the decision does not apparently square with either 
the order or the language of this Board in the case of Rani Sundar 
Koer v. Rai Sham Krishen (2) (supra). The explanation must be 
that, for some reason or other, their Lordships thought that the 
respondents, who were doing very well, were prepared to leave this 
particular matter in their Lordships’ hands. If the respondents, 
when their counsel received the print of the judgment, had been so 
minded as to come to the Board and say that this had passed 
per incuriam they would have been heard and the matter would 
have been fully discussed. 

Their Lordships cannot have thought that they were deciding 
adversely to the respondents or they would have called upon their 
counsel to argue. What exactly influenced their Lordships at this 
moment of time can only be conjectured, but for some reason or 
other they must have thought that the respondents consented to 
leave this matter in their hands, and the case is not to be relied 
upon as an authority in this particular. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed with costs. 

Watkins & Hunter: Solicitors for the Appellant., 

Barrow Rogers & Nevill: Solicitors for the Respondents. 

H. C Appeal dismissed. 

(1) (1923) L. R. 51 I. A. ror. (2) (1906) L. R. 34 L Ang. 
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PRESENT : Zord Phillimore, Lord Carson, Mr. Ameer Ali and 


Sir John Wallis. ° 
PG NAND RANI KUNWAR 
1926, 
Pinar INDAR KUNWAR AND OTHERS 


NITE and connected appeal. 


{On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or Oupa] 


Conclusive evidence.—The Oudh Estates Act (I of 1869)— Notification and Lists 
of Talukdars—Sanad-holder governed by the Mitakshara—List chal- 
lenged—Effect of section ro. . 


Where it was alleged that the name of a deceased member of an undivided 
joint Hindu family, governed by the Mitakshara, who held a sanad, was enter- 
ed by mistake in List II prepared under section § of the Oudh Estates Act and 
should have been entered in List IV: ‘ 


Held, inthe absence of any evidence to show that the name “was wrongly 
inserted, that the inclusion of the name in List IIT} was conclusive, and accord- 
ingly the sanad was a primogeniture grant: Murtaza Husain Khan v. Mahomed 
Yasin Ali Khan (1) applied: Hurpurshad v. Sheo Dyal (2) and Hardeo Bux.v. 
Fawahir Singh (3) referred to. 

Consolidated appeals from a judgment and two decrees of the 
e Court of the Judicial Commissioner of .Oudh reversing a decree of 
the Subordinate Judge of Lucknow. 


The suit was -instituted by the appellant against the first 
respondent as principal defendant praying for a declaration of the 
appellant’s title to certain properties in the district of Lucknow, 
for possession and mesne _ profits. The appellant claimed as heir 
to her father Bhagwant Singh, who died in 1871, upon the death 
of her mother in 1913 ; the first respondent was in possession. 


The Subordinate Judge held that the title of the plaintiff 
appellant was better than that of the first respondent and decreed 
as prayed, i 


The defendant, the present first respondent, appealed to the 
Court of the Judicial Commissioner on the question of title, and 
” the plaintiff appellant appealed as to the amount of the mesne pro- 
fits. Both appeals were heard together. The Court held that 
(1) (19:16) É. R. 43 1. A. 2693 L L. R. 38 All. 5523 35 C. Le Jute 
(2) (1876) L. R. 3 I. A. 259. ; 
(3) (1877) L. Reg L Ae 1783 3. L, R. 3 Cale. 522. 
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the plaintiff had no title ; consequently the first appeal was allowed, 
and that as to the mesne profits dismissed. 


DeGruyther K. C. and Hyam for the Appellant. 
Dunne K. C. and Dude for the First Respondent. 


The facts of the case and the contentions are sufficiently set out 
in the judgment delivered by 


Mr. Ameer Ali. This appeal arises out of a suit brought by 
the plaintiff Nand Rani Kunwar in the Court of the Subordinate 
Judge of Lucknow on the 1st April, 1921, to establish her title to 
an estate partly situated in the District of Lucknow and partly in 
Barabanki in the Province of Oudh. 

The plaintiff is the daughter of one Bhagwant Singh, who died 
on the 9th of December, 1871 ; and she claims the property in suit 
as devolving on her on the death in 1913 of her mother Musammat 
Maharani, the widow of Bhagwant Singh. Bhagwant left him 
surviving a younger brother named Girdhari Singh, Maharani 
Kunwar, his widow, and two daughters, namely, Birjrani and the 
plaintiff. Birjrani died childless in or about 1885. 

The plaintiff claims the estate as the sole heiress, on the death 
of her mother, of her father, Bhagwant Singh, to whom, she alleges, 
the property belonged at the time of his death. 

The first and principal defendant in the action is Indar Kunwar, 
the widow of Bhagwant Singh’s brother, Girdhari Singh, who died 
on the 6th August, r919. The other defendants are the daughters 
of Girdhari Singh by his first wife Raj Kunwar.» She died on the 
16th June, 1920. 

The properties in Lists Aand B attached to the plaint belonged 
originally to one Bahadur Singh, who died in or about 1849, 
leaving two sons, Bhagwant and Girdhari. The latter was an 
infant of tender years at the time of his father’s death, and accor- 
dingly Bhagwant became the head of the family and remained in 
possession of the joint ancestral estate. The properties mentioned 
in List C are said to have been acquired after Bahadur Singh’s 
death, but no separate argument has been addressed to the Board 
with regard to them. 

The parties are admittedly subject to the law of the Mitakshara, 
and the two brothers Bhagwant and Girdhari became on the death 
of their father jointly entitled to the ancestral estate. Matters 
stood thus with this family when Lord Dalhousie in 1856 “annexed” 

. the kingdom of Oudh, which was followed by furious revolt. To 
punish the people, Lord Canning, who had in the meantime 
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succeeded Lord Dalhousie as Governor-General, proclaimed in 
1858 a general confiscation of the landed estates in the province. 
Later, under the Governor-General’s Proclamation of March, 1858, 
the confiscated estates were restored tothe proprietors, save and 
except in cases where they happened to be implicated in the 
murder of English men and English women ; and Bhagwant Singh, 
as the head of the joint family, received back the properties which 
form principally the subject matter of the present suit, and what 
is called the ‘Second Summary Settlement” was made with 
him. 

The plaintiffs case, as made in her plaint, is that Kunwar 
Bahadur Singh and his two sons Bhagwant and Girdhari, consti- 
tuted, from long before the annexation of Oudh, a joint Hindu 
family governed by the Mitakshara Law, and that when the 
Summary Settlement was made with Bhagwant Singh, both he and 
Girdhari became equally entitled to the property for which 
Bhagwant Singh entered into the agreement with the British 
Government ; that the settlement was made in Bhagwant Singh’s 
name in his capacity as the head and “trustee” of the joint family ; 
that he obtained in respect of the estate a sazad or grant in his 
own name inthe same capacity; and in 1864 the first Regular 
Settlement was made with him as such head and “trustee.” The 
plaintiff also sets out in her plaint that in 1867 Girdhari Singh 
applied to the Court of the Financial Commissioner of Oudh for 
the partition of his half-share in the joint estate, but instead of an 
actual separation «a settlement was arrived at between the two 
brothers. The plaintiff, however, does not set out in the plaint the 
nature of the compromise. 

As already stated, Bhagwant died in 1871, and the plaintiff’s 
allegation is that after his death his widow Maharani became 
entitled to the estate, and that she entrusted its manage ment to 


_ Girdhari, and that subsequently, in 1879, she (Maharani Kunwar) 


relinquished all her claim and title in respect of the said’ property 
in favour of Girdhari Singh in consideration of a fixed allowance, 
The plaintiff's case is that she is not bound under the Hindu 
Law by the acts of her mother, who was a pavdanashin woman. 

Her main contentions are based on the following allegations : 
namely, that Bhagwant Singh by his acts and declarations evinced 
clearly his intention that he took the estate for the joint family, 
consisting of himself and his brother Girdhari Singh, and that 
in 1867, by the arrangement with his brother Girdhari Singh, 
he became vested with the entire estate in consideration of the. 
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annuity fixed for the latter ; and, secondly, that the grant by the 
Government made by the sanad under the Oudh Estates Act 
(I of 1869), he, Bhagwant Singh, became possessed of the whole 
property. Her further contention was that by a mistake Bhag- 
want Singh’s name was included in List 3 prepared under the Act, 
whereas it should have been entered in List 4, and that he never 
obtained a primogeniture sanad ; the sanad that was given to him 
was in “ordinary” terms. ` 

The contesting defendant, Indar Kunwar, averred, in her 
written statement, that neither the Summary nor the Regular 
Settlement was made with Bhagwant Singh in his capacity of the 
head or trustee of the family ; in fact, she strongly repudiated 
the idea ofatrust. She also denied that in 1867 there wasa 
separation between Bhagwant and Girdhari; and further averréd 
that if there was a separation there was subsequent “re-union”. 
She substantially contended that the estate remained undivided in 
the possession of Bhagwant Singh, and was governed by the sqnad 
granted to him under Act I of 1869, and that in view of the 
circumstances set out in the written statement, Girdhari Singh, 
on the death of Bhagwant Singh, became the heir under section 22, 
Clause 6, of the Act, and that on Girdhari’s death the defendant, 
as his widow, became entitled to the same. On these pleadings, 
which were considerably amplified in the course of the trial by 
the replication of the plaintiff and additional written statements 
filed on behalf of the defendants, the case went to trial before 
the Subordinate Judge of Lucknow, who framed a considerable 
number of issues. ` 

His conclusions are thus summarised by the learned Judge in 
his judgment :— 

“I hold as itis clear from the above discussion that Kunwar 
Bahadur Singh never transferred the disputed property to Bhagwant 
Singh, that it remained in the ownership of the entire coparcenery 
body up to the time of confiscation, that soon after his being made 
a proprietor by letter of roth October, 1859, he began to treat the 
property as belonging to the joint family [Issue 1(b)], that Bhag- 
want Singh admitted Girdhari Singh’s right as a co-parcener at the 
Second Summary Settlement (Issue 2); that no primogeniture 
sanad was ever granted to Bhagwant Singh, who only received an 
ordinary sanad about the property of which he had become owner 
some time before, that he had received the sanag as a representa- 
tive of the joint Hindu family [Issues 3(a), (b)]; that Bhagwant 
Singh admitted the equal rights of Girdhari Singh in reply to 
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Circular Order of Government declaring in favour of succession 
according to the laws of his tribe and religion as against the ruleof 
impartibility (Issue 5); that Bhagwant Singh admitted the equal 
tights of Girdhari Singh during the proceedings connected with the 
first Regular Settlement, that the decrees were obtained by him as 
head and trustee of the joint Hindu family [Issues 6(a), (b)] ; that 
up to July, 1867, Bhagwant Singh declared and treated the property 
included in Lists A and B as joint family property subject to Mitak- 
shara Law, that Bhagwant Singh by his words and deed transferred 
the entire property to the coparcenery body of which he was a 
member (Issues 7 and 8); that the property in Lists A and B 
annexed to the plaint was the joint family property of Bhagwant_ 
Singh and Girdhari Singh [Issue 1(a)]; that plaintiff was in no way 
estopped from pleading the subsistence of the joint Hindu family 
during the lifetime of her father and taking advantage of the legal 
consequences of this plea 10(a) and (b).” 

He further held that the proceedings initiated by Girdhari 
Singh in 1867 effected a separation of the joint family, and trans- 
ferred Girdhari’s share to Bhagwant Singh “in lieu of a monetary 
payment.” He overruled the plea of re-union put forward by the 
defendant. 

He held further that the savxad°granted to Bhagwant Singh 
was nota primogeniture sanad, that his name was, by mistake, 
entered in List 3, which deals with primogeniture grants, and 
consequently the succession to the estate was governed by section 
3 of Act I of 1869 (to, which reference will be made later in the 
course of this judgment). He was of opinion that on Bhagwant’s 
death his widow became entitled ‘to the estate, and that her renun- 
ciation in 1879 in favour of Girdhari did not affect the rights of 
the plaintiff, who claims as the reversioner. He accordingly decreed 
the suit. 

From this decree the defendant appealed to the Court of the 
Judicial Commissioner of Oudh. The learned Judges of the 
appellate Court came to a totally different conclusion. They held, 
in substance, that the sanad obtained by Bhagwant Singh was a 
primogeniture grant ; they overruled the allegation of the plaintiff 
that Bhagwant’s name was entered by mistake in List 3, whereas 
it should have been entered in List 4. They held that the succes- 
sion to the estate came under the provisions of section 22, clause 
6, of the Act; and that Girdhari Singh became, on the death of 
his brother, Bhagwant, lawfully entitled to the estate which vested 
in him as the ¢a/ugdar. They held also that although the settle- 
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ment that had been effected with Bhagwant Singh created a “trust” 
in favour of his brother Girdhari Singh, that trust was “discharged” 
by the agreement entered into between them in 1867, and that 
thereupon Bhagwant Singh took the whole estate as the /a/ukdar 
“discharged” of the trust in favour of his brother. They held 
further, in agreement with the Trial Judge, that in 1867 there was 
a separation between the two brothers, and as a consequence the 
arrangement effected between Bhagwant and Girdhari in that year 
gave a complete title to the elder brother in the estate. They 
accordingly came to the conclusion that the defendant was rightfully 
entitled to the éa/uga as the widow of Girdhari Singh, and that the 
suit should be dismissed with costs, 

The plaintiff has now appealed to His Majesty in Council. 

Their Lordships consider it desirable at this stage to recapitu- 
late briefly the main contentions of the parties. 

Having regard to the application of Girdhari in July, 1867, both 
the Courts below have rightly overruled the plea of the defendant 
that the two brothers remained joint until Bhagwant’s death in 
1871. Had that issue been decided against the plaintiff the legal 
result would have been that the whole estate under the personal 
law of the parties wculd have vested in Girdhari by survivorship. 
It was for this reason that the defendant denied that there had 
been any partition between the brothers in 1867. 

The plaintiff's case, on the other hand, is that there was a 
partition in 1867, and that by the compromise of the 8th of Septem- 
berin that year the share to which Girdhari was entitled was, 
as the Subordinate Judge puts it, “transferred to Bhagwant Singh,” 
and the whole property thereupon vested in the oldest brother. 
Her case is that the /a/uga never came under Act I of 1869, and 
if it did the succession to it fell under section 23 of the Act and 
not under section 22. 

. Regarding the inclusion of Bhagwant’s name in List 3, as 
already mentioned, the plaintiffs allegation was-that it was entered 
by mistake in that List ; that it should have, in fact, been entered 
in List 4. 

Thus two facts become of crucial importance. First: what 
was the nature of the transaction between Bhagwant Singh and 
Girdhari in September, 1867, and whether the sanad granted by 
Government to Bhagwant Singh was a primogeniture grant the 
succession under which is governed by section 22. , 

Section 22 relates to estates held by ¢a/ugdars included in List 
3 prepared under section 8 of the Act. In the case of other estates 
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second third or fifth of the lists mentioned in section 8, or his heir or 
legatee, shall die intestate as to his estate, such estate shall descend 
as follows, viz. :-— 

After providing for the succession of lineal descendants and 
adopted sons, it declares :— 

Sr aos then to the eldest and every other brother of such Taluqdar 
or grantee, heir or legatee, successively, according to their 
respective seniorities, and their respective male lineal descendants, 
subject as aforesaid.” 

Section 23, on which the plaintiff rests her case, is as follows :— 

“Except in the cases provided for by section 22, the succession 
to all property left by Taluqdars and grantees, and their heirs 
and legatees, dying intestate, shall be regulated by the ordinary 
law to which members of the intestate’s tribe and religion are 
subject.” 


The “settlement with Bhagwant Singh was effected in July, 
1858. By the letter of the Governor-General in Council of the 
aoth October, 1859, the settlement thus made conferred full pro- 
Prietary title on every ¢a/ugdar with whom it was made, and he 
acquired thereunder.a permanent heritable and transferable right 
in the estate. 

In 1860 a sanad was granted to Bhagwant Singh with regard 
to the nature of which there is great dispute between the parties. 
The Subordinate Judge has accepted the allegation of the plaintiff 
that it was an ordinary sanad. The Judicial Commissioners have 
held, supporting the defendant’s contention, that it was a primo- 
geniture grant. The Act became lawin January, 1869. During 
this period between the “Second Summary Settlement” and the 
passing of the Act the Government was engaged in interrogating 
the ¢a/ugdars with whom the settlement had been made, in what 
class (included subsequently in the Lists framed under section 8) 
they desired to be included. Throughout these proceedings 
Bhagwant denied that there was any custom of gaddinashint in his 
family or that the estate descended to a single heir by the custom 
of the family. Inthe &ewats prepared after the settlement, the 
names of both Bhagwant and Girdhari were entered as joint 
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proprietors, There can be little doubt that from the Second Sum- 
mary Settlement up to the Regular Settlement in 1864, Bhagwant 
Singh, by his acts and declaration, obtained the estate for himself 
and his brother Girdhari Singh as members of the joint Mitakshara 
family. In 1867, however, a complete change took place in the 
relations of the two brothers. On the 15th July of that year, 
Girdhari Singh applied to the Court of the Financial Commissioner 
of Oudh for the partition of his share in the estate. His applica- 
tion is in the following terms :— 

“Inthe Lambardari column Bhagwant Singh is entered as 
Sadar malgusar (chief revenue payer) and in the 4ewat (the pro- 
prietary registrar) and other papers the names of us both are 
recorded in the Remarks column as possessing half and half [share] 
under each other’s verification. It was for this reason that a sanad 
containing words guddinashing (succession to gaddi} was not con- 
ferred on us. Nor did we try to obtain it. No custom of gaddi- 
nashini by a single person or of ¢alugdari exists amongst us. The 
karindas (agents), servants and expenditure have continued to be in 
common and on equal terms oñ behalf of both the parties from an 
ancient time prior to that of our father on account of harmony, 
jointness and commensality amongst us. ‘Till now, owing to the 
minority of both of us under the guardianship of our mother, and 
the prevalence of mutual good-feeling, jointness in making collec- 
tions and expenses, private and public, none applied for perfect parti; 
tion of land but remained joint of their own accord. But now I 
pray this honourable Court that after perusal of the sanads hereto 
annexed, wherein my brother Bhagwant Singh, sadar malgusari 
has been admitted as holding a moiety share as shown above, a parti- 
tion of the villages be effected by metes and bounds.” 

Subsequently, on the 8th September, 1867, the following com- 
promise was entered into between the two brothers :— 

“ Since I [Girdhari Singh], the plaintiff, have applied in the 
Courts of the Financial Commissioner and the British Indian Asso- 
ciation for partition of the Taluqa containing the vilages Gokulpur, 
Aseni and others, situate in District Lucknow to the extent ofa 
moiety share, now a compromise has been entered into between 
me, the plaintiff, and my brother, the defendant, to this effect. 
At present there is a good deal of indebtedness, so he (my elder 
brother) will be paying me Rs. 1,200 a year for daily expenses 
from 1275 Fasli and full amount of Rs. 2,600 ansiually after dis- 
charge of the debt. If the aforesaid amount remains unpaid then a 
property, that is, the villages reserving the profit of Rs. 2,600, after 
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deducting the Government revenue and the collection charges and 
so forth, be set apart from the Taluga. Therefore there is left no 
dispute on my part as regards partition of the aforesaid Taluqa. 
Nor shall I ever raise any objection. Hence I, by filing this appli- 
cation in the shape of a compromise arrived at between us and 
verified by my brother, namely, Kuar Bhagwant Singh, in token of 
approbation pray that this case be excluded from the arrears and 
consigned to the recc rds.” 

This document is signed both by Girdhari Singh and Bhagwant 
Singh. Bhagwant Singh’s signature deserves notice. He signs 
himself not as a Jambardar nor as a malguzar, but as talugdar. To 
the significance of this particular designation their Lordships will 
call further attention later in the course of this judgment. 

The primary matter for consideration, therefore, is what was the 
effect of this arrangement in regard to the estate. In this connec 
tion it is to be noted that on the roth June, 1871, some months 
before his death, Bhagwant Singh applied to the Court of Wards 
to take charge of the esate. To this application Girdhari Singh 
does not appear to have been a party, and, so far as the records 
show, he took no part in respect thereto. The property was taken 
charge of by the Court of Wards and remained in its charge until 
Girdhari took possession of the property on the decease of his 
brother in December, 187.. There were disputes between Gir- 
dhari Singh and Bhagwant Singh’s widow Maharani in 1872, and 
on the roth January of that year an agreement was entered into 
between the widow of Bhagwant and his brother Girdhari Singh in 
counterparts. The first, executed by Girdhari, is in the following 
terms: 

“ Whereas the estate Taluqa Gokulpur, Aseni, ete, in District 
of Lucknow and Bara Banki is in‘the proprietary possession of Kuar 
Bhagwant Singh my real brother by hereditary right and by virtue of 
the sanad granted by Government, and the aforesaid Taluqa has 
on the application of my brother been placed under the superinten- 
dence of the Court of Wards since the roth June, 1871. Since my 
brother died on the gth December, 1871, and my name “has been 
entered as proprietor of the aforesaid estate, and at present as well 
as after release from superintendence of the Couit of Wards, I, the 
déclarant, am to be in charge of making collections of the income 
of the Ilaqa and management of the estate, therefore I with consent 
do covenant and place on record that after payment of Government 
revenue, the IHaga charges with the exception of the household 
expenses, whatcver shall be left as surplus and profit from the 
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income of Ilaga, I shall be paying to Musammat Maharani, widow 
of Kuar Bhagwant Singh, as a moiety share according to rendition 
of accounts without any excuse and dispute.” 

“Maharani, in the document executed vy her, states as 
follows : 

“Whereas the estate comprising Taluga Gokulpur, Aseni and 
other villages situate in Lucknow and Nawabaganj Bara Banki 
Districts is the ancestral property of my husband, and was, by virtue 
of the sanad granted by the Government, in the proprietary posses- 
sion of my husband Kuar Bhagwant Singh, Taluqdar ; whereas, the 
said Taluga, on an application of my husband, was taken under the 
management of the Court of Wards from the roth June, 1871 ; and 
whereas my husband died a natural death on oth December, 1871, 
I (and the other person) having agreed together, I agree and accept 
and hereby declare and commit to writing that in respect of the 
Taluga the name of Kuar Girdhari Singh, real brother of my hus- 
band, be entered as against the Number, and Kuar (irdhari Singh to 
collect income from the Ilaqa, to leok after and manage the Ilaga 
now and after the termination of the management by the Court 
of Wards, that after paying the Government revenue and incurring 
expenses relating to the Taluqa, excepting the domestic expenses, 
he (Kuar Girdhari Singh) from such profits of the llaqa as might be 
left surplus, shall divide to me one half according to the amount as 
might be found due on rendition of account, and the same ise 
agreeable and acceptable to me, and to this I have no sort of objec- 
tion or dispute.” : 


Disputes again broke out between Maharani and Girdhari in 
1879 which were settled by deeds executed onthe 4th September, 
1879, in which Maharani on her part states as follows : 

“t Therefore I, the executant, too, while in a sound state of body 
and mind, without reluctance and coercion, do hereby covenant, 
and reduce it to writing, that I, the declarant, relinquish all my 
claims and rights to the Taluga ; and now there remains no claim 
or concern or right to me in respect of the said Taluqa as well as 
the sír land decreed on 3rd November, 1873, by the Court of the 
Judicial Commissioner of Oudh. I shall not make any sort of 
interference in the Taluga, and put forward no claim with the excep- 
tion of one for receipt of the life maintenance amounting to 
Rs. 2,4¢0, if not paid at the stipulated periods of instalments. if 
anything contrary to this agreement occurs, it will be simply 
illegal. If the said Kuar Saheb fails to pay the aforesaid amount 
in the undermentioned instalments, then I shall be at liberty ta 
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realize tbe same from the hypothecated property, as well as from 
moveable and immoveable property of the Kuar Saheb, myself or 
through Court, and no objection of the Kuar Saheb will be entertain- 
ed. The said Kuar Saheb has given me roo bighas kam out of 
the numbers of siz land in villages Aseni and Gokulpur, numbered 
below, entered in this deed of agreement, executed by Kuar Gird- 
hari Singh, rental Rs. [paper torn], for cultivation,without the powers 
of alienation by sale, gift and mortgage, for my life. The rental 
[paper torn] shall be paid by me annually and at each instalment, 
without any objection, which if I raise or do not pay the rental 
hereof, the Kuar Saheb may deduct the same from the maintenance 
allowance fixed and-I shall have no objection thereto.” 

Their Lordships accept the contention that the renunciation by 
the widow of Bhagwant Singh of her rights and her claims to the 
estate does not bind the reversioner, the daughter of Bhagwant 
Singh. But they cannot be omitted altogether from consideration 
as they form part of the zes geste and help in explaining the con- 
tentions of the parties. 

The Judicial Commissioners have in appeal reviewed at length 
the authorities on which reliance has been placed by the parties, and 
have marshalled the facts with great ability. Their Lordships desire 
to observe that they entirely concur with the Court below in the 
view that there is absolutely no evidence to show that Bhagwant 
Singh’s name was entered in List 3 by mistake. 

Section 3 of Act I of 1869 declares : 

“3, Every Taluqdar with whom a summary settlement of the 
Government revenue was made between the first day of April, 1358, 
and the tenth day of October, 1859 or to whom, before the passing 
of this Act, and subsequently to the first day of April, 1858, a talug- 
dari sanad has been granted, 

“ shall be deemed to have thereby acquired a permanent herit- 
able and transferable right in the estate comprising the villages 
and lands named in the list attached to the agreement or kabuliyat 
executed by such Taluqdar when such settlement was made, 

“or which may have been or may be decreed to him by the 


- Court of an officer engaged in making the first regular settlement of 


the province of Oudh, such decree not having been appealed from 
within the time limited for appealing against it, or, if appealed from, 
having been affirmed, 

“ subject to all the conditions affecting the Taluqdar contained 
in the orders passed by the Governor-General of India on the tenth 
and nineteenth days of October, 183), and re-published in the first 
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schedule hereto annexed, and subject also to all the conditions 
contained in the sanad under which the estate is held.” À 

Section 3 provides forthe preparation by the Chief Commis- 
sioner of Oudh within six months of the passing of the Act of six 
lists. “ First; A list of all persons who are to be considered 
talugdars within the meaning of this Act ;Second: A list of the 
talugdars whose estates according to the custom of the family on 
and before the thirteenth day of February, 1856, ordinarily devolved 
upon a single heir ; Third: A list of the ‘a/ugdars, not included in 
the second of such lists, to whom sanads or grants have been or 
may be given or made by the British Government up to the date 
fixed for the closing of such lists, declaring that the succession to the 
estates comprised in such-sanads or grants shall thereafter be 
regulated by the rule of primogeniture ; Fourth ; A list of the 
talugdars to whom the provisions of section twenty-three are 
applicable.” 


The fifth and sixth are immaterial for the purposes of this 
case. ` 

On the zoth July, 1869, after the Act was passed into law, the 
following notification was issued under the authority of the Viceroy 
and the Governor-General in Council : 

“Under the provisions of section 9, Act I of 1869, His Excel- 
lency the Viceroy and Governor-General in Council is pleased to 
direct the publication of the following List, prepared by the Chief ° 
Commissioner of Oudh, under section 8 of the aforesaid Act. 

“ General List of persons who are declared to be Zalugdars in 
the Province of Oudh under Act I of 1869, being List No. 1, referr- 


ed to in section 8 of the said Act.” 
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As, already stated, the Government made every endeavour to 
make the Lists conform with the wishes of the /a/ugd.irs. Bhagwent 
Singh was unquestionably a ¢a/ugd ır and his name was included in 
List 3. There is absolutely no evidence in proof of the allegation 
that Bhagwant’s name was included by mistake in that list, as alleged 
by the plaintiff. 

Section xo of the Act provides as follows :— 

“ No persons shall be considered ‘Taluqlars or grantees within 
the meaning of this Act, other than the persons named in such 
original or supplementary lists as aforesaid. The Courts shall take 
judicial notice of the said lists and shall regard them asa conclu- 
sive evidence that the persons named therein are such Taluqdars 
or grantees.” 


In the case of Murtaza Husain Khan v. Mahomed Yasin AH 
Khan (1) their Lordships have held asto the effect of Section 10, 
as follows :— l 

“ That section provides that the Court shall take judicial notice 
of the Lists and shall regard them as conclusive evidence of the facts 
they record.” 


In the absence of any evidence to show that Bhagwant’s name 
was wrongly inserted in List 3, his inclusion in that list is, in their 
Lordships’ opinion, conclusive that the sanad he obtained was 
a primogeniture grant. In other words, that he was a falugdar 
taking an estate under a primogeniture sanad under the provisions 
of the Act. Their Lordships are also satisfied that on the evidence 
to which the Judicial Commissioners refer, the defendant has 
established that a primogeniture sanad was issued to Bhagwant 
Singh. 

In the view they take of the case they do not think it necessary 
to refer in detail to the authorities on which the plaintiff rests her 
claim. In the case of Soakraj Koowar v. The Government (2), Lord 
Justice James, delivering the judgment of the Board, pointed out 
that the grant of an estate under the Act to a specific individual 
did not operate as an absolute conferment of an exclusive title on 
the ¢alugdar, independent of the equitable rights of other parties 
possessing rights thereto before the confiscation of the estate by 
the Crown. 

In Hurpurshad vw. Sheo Dyal (3) the talugdar was held. to have 
transferred, by „an faer vivos act, the estate to the joint family 


(1) (1916) L. R. 43 1. A. 369; 1. L, R. 38 All. 552. 
{2) (1871) 14M. I A ta, (3) (1876) L. R. 3 L. A. 289. 
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under section 15 of the Act. After quoting the finding of the 
Financial Commissioner regarding the character and meaning of the 
document under consideration in that case the judgment proceeded 
thus :— 

“Their Lordships concur in this view. They go further, how- 
ever, and are of opinion that the declaration in those documents 
of the wish of Gouree Shunkur, acted upon as it was by him and by 
the other members of the family in his lifetime, and coupled with 
the tabular statement, was evidence sufficient to prove an alienation 
inter vivos, which in Gouree Shunkur’s lifetime transferred the 
property to the family, to be held by them as joint family property. 
No evidence was given to show that the rents and profits of the 
estate did not continue, even during the l fe of Gouree Shunkur, to 
be brought, like the other assets of the family, to the family trea- 
sury, for the use of the undivided family. In the Cawmnpore case 
Mohun Lall, one of the sons of Chotay, said: ‘Every one used to 
take out of the profits as much ashe required.’ In the tabular 
statement sent inin May, 1860, Rajah Gouree Skunkur entered his 
own name not alone, but with the other members of the family, as 
the persons fit to succeed ; he could not have intended ‘to devise 
to himself by a will or codicil—he clearly meant, by entering his 
own name as one of the sharers, to express his wish and intention 
that the estates should be held jointly during his own life as well 
as after his death.” 

In Hardeo Bux v. Jawahir Singh (ıı) the Board re-enunciated 
the principle that a person who has been registered as a talugdar 
under Act I of 1869, and has thereby acquired à falugdaré right to 
the whole property, may nevertheless have made himself a trustee 
for another of a portion of the beneficial interest in the lands com- 
prised within the estate. 

These principles have been maintained in all the decisions on 
the subject. ` 

The present case appears to their Lordships to stand on 
different footing. Here Girdhari Singh was clearly entitled to a 
share of the estate, and it would not be necessary to refer his right 
to an implied trust in his favour in respect ofa moiety of the 
‘estate. Upto 1864 Bhagwant Singh explicitly admitted his right. 
But what happened in 1867 completely altered the position of the 
two brothers in relation. to the estate. Although there is no direct 
evidence, the circumstances leave no room for doubt as-to-what 
happened. Bhagwant was getting old. Early in 1871 he applied 

(2) (1877) L. R. 4 1. A. 178; L L. Re 3 Cale. 522. (See'also L. R. 6 1. A. 161). 
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to the Court of Wards to take charge of the fa/uga, and in Decem- 
ber of that year he died. He had no male issue, and under the 
Act his brother would be the heir. So he would be if the family 
had remained joint. Itis not surprising, therefore, that Girdhari 
Singh consented to the ¢a/uga vesting in his elder brother under 
the sanad he had received, and his being included in List 3. The 
Government’s dealings subsequent thereto with Bhagwant Singh 
are consistent only with the hypothesis that Bhagwant took the 
estate as included in a primogeniture grant. Reference has been 
already made to the document of the 8th September, 1867, in 
which Bhagwant Singh describes his status as that of a /alugdar, 
On the 27th January, 1869, there is an enquiry by the Government 
to the following effect :— 

“With reference to the concluding portion of paragraph 7 of the 
Chief Commissioner’s letter, every sanad Taluqdar should be 
required to state in writing whether he desires to enter List 3 or 4, 
and every grantee must similarly declare whether he elects for 
List 5 or 6. 

“The portion of the enquiry that may entail some labour will 
be the investigation of claims to be considered Taluqdars by those 
who have no sanads, and in every such case the Deputy Commis- 
sioner will recordin writing the particulars of the claim, with his 
opinion, to which that of Commissioner should be added. No 
claims will be rejected without a reference, but it will be convenient 
if the Deputy Commissioner will show those he accepts and rejects 
separately.” 

On the sith ‘February, 1869, Bhagwant Singh, “Taluqdar of 
Aseni,” is requested by the Deputy Commissioner of Lucknow as 
follows :— 


“As it is necessary for me to inspect the falugdari sanad in 
Persian as well as in English, relating to your Zaluga, you are hereby 
requested to send the required sanad at once for perusal.” 

So far as appears from the record the sanad was sent in and 
duly inspected, and returned to Bhagwant, A list of sanads issued 
by the Chief Commissioner to the ¢a/ugdars in Oudh, together with 
an extract from the list, has been made an exhibit in the case. 
There is anendorsement to the effect in answer to the query 
whether ‘the English sanad had or had not the primogeniture clause, 
the answer embodied in the extract is, “It has.” 

In view of these considerations their Lordships entertain no 
doubt that (1) a primogeniture sanad was granted to, and eventually 
accepted by, Bhagwant Singh ; (2) that he was the ¢alugdar under 


Vou. XLV.] PRIVY COUNCIL. 


297 
the grant ; (3) that on his death without male issue or adopted P.C. 
sonfthe ža/uga devolved under clause 6 of section 22, on his sole 1996) 
surviving brother, Girdhari Singh ; (4) and that on Girdhari Singh’s ESE O 
decease in r919 it devolved, under clause 7, on his surviving v. 
widow, the defendant, Indar Kunwar. Indar Kunwar. 


Their Lordships, on the whole, are of opinion that the conclu- Mr. Ameer ali, 
sion at which the Judicial Commissioners arrived is right and 
should be affirmed. They will accordingly humbly advise His 
Majesty that this appeal should be dismissed with costs. 

Their Lordships desire, however, to observe that in their judg- 
ment they have confined their attention exclusively to the plaintiff’s ` 
claim to the ¢a/uga. 

Barrow, Rogers & Nevill: Solicitors for the Appellant. 

H. S. L. Polak: Solicitor for the first Respondent. 


H, C Appeal dismissed. 


Present : Lord Phillimore, Lord Sinha, Lord Blanesburgh 
` and Lord Salvesen. 
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THE BANK OF UPPER INDIA, IN LIQUIDATION si 
(AND CONNECTED APPEAL) 


[ON APPEAL FROM THE HIGH COURT AT LAHORE.] 


Limitation—Civil Procedure Code (Act V of 1908)—Order XXXIV, r. 4 (8), 
r. 5 (2)—Indian Limitation Act UX of 1908) Sch, I, Art 181. 


Mortgage decrees were passed in two suits against (1) a husband and wife, 
and (a) the wife alone, in favour of a mortgagee Bank, on 21st August 1919 
and 17th December 1919 respectively. On 7th March 1923 appeals to the High 
Court against the said decrees by the mortgagors were dismissed. On zoth 
October 1923.4 final order for sale was passed. An appeal against the same 
was made on the ground that under Art. 181 of the Limitation Act the decrees 
of the Court of first instance were dead and that therefore there could be no 
sale. The appeal being dismissed and further appeal by the mortgagors having 
been made to the Board urging the same point : 


Held, the point was bad, being the same disposed of in Fowad Hussain v. 
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Gendan Singh, (1) viz, that for making an application fora a decree the 
period of 3 years under Art. 1S1 Sch, 1 of the Limitation Act ran from the decree 
of the appellate Court and not from the expiry of. the time for payment gixed 
by the preliminary decree, when the appellate Court did not extend the time 
for payment. 

On a furthér point, taken for the first time, namely, that with regard to the 
earlier o! the two decrees, the period” of three years and six months had 
passed before the 7th March 1923, and the decree was dead, and accordingly 


no order for sale cuuld be made : 


x . Heid: the appeal on this point failed, as (1) no attempt had been made to dis- 
charge the order, and (2)the jurisdiction of the High Court was not touched by the 
Limitation Act. When an appellant appeals to the High Court unless there is 
some rule dismissing the appeal for want of time, or an order is procured dismiss- 
ing it, his appeal stands till itis heard. 

Dunne K. C. and Dude for the Appellants. 

Sir G. R. Lowndes and Wallace tor the Respondents. 

The facts sufficiently appear in the judgment below. 

The, judgment of their Lordships was delivered by 

‘Lord Phiilimore. Their Lordships need not trouble coun- 
sel for the respondents. 


The cases under appeal were two, one against husband and 
wife, and one against wife only, in respect of mortgages to the 
respondent bank. Decrees fixing a figure to be paid and giving 
six months within which it should be paid were passed in both 
suits, on 21st August, 19'9, in one, and on 17th December, 19109, 
in the other. ‘Ihe mortgagors appealed and somehow or other the 
proceedings got so delayed that the judgment of the High Court 
in both of the suits was not passed till the 7th March, 1923, 
when the High* Court dismissed both appeals. On the 13th 
March, the bank applied fora final decree. Objection was taken 
by the mortgagors that six months had not expired since the decree 
of the High Court, and that. objection prevailed. Thereupon the 
bank waited for six months and a little more and on the roth 
October applied for a final decree for sale, and an order was made 
on -2zoth'-October; ‘Thereupon’ the mortgagors appealed to the 
High Court, on the ground’ that, under Article x18: of the Limi 
tation Act, the decrees of the Court lof first instance were dead, 


‘They passed by the decrees of the High Court and contended that 
‘there could now be ‘no sale. The District Judge dismissed this 
‘application and, the ‘High Court agreed, with him; but the mortga- 


gors, not being content, have appealed to this Board. It has now 


-been definitely settled, in-the case of Jowa Hussain v. Gendan 


Singh (1) that - SE EO Sy 
(1) (1926) L. R. 53 I. Be 1973 44C. L. J63.: 
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“ Where there has been an appeal from a preliminary mortgage 
decree under Order XXXIV, rule 4, sub-rule 1, and the Appellate 
Court has not extended the time for payment, the period of three 
years within which, under ‘the Indian Limitation Act, 1908, Schedule 
I, article 18r, an application for a final decree under Order XXXIV, 
tule 5, sub-rule 2, must be made, runs from the date of the decree of 
the Appellate Court, not from the expiry of the time for payment 
fixed by the preliminary decree.” -- : 

Therefore, in the first instance, it would seem qüe simple that 


the miortgagors’ point was a bad ‘one. But a very ingenious sug- - 


gestion was made with regard to the earlier of the two decreés. 
It was said'that before the date of the High Court decision the 


three years and six months had passed dnd ‘therefore that decree’ 
was dead before the High Court gave its decision and could not be ` 


revived, so no order for sale could be made. The point does not 


seem to have been taken in the Courts below, but it is open to | 


the appellants to raise it. The answer is first, that no attempt has 
been made to discharge the order-of theHigh Court. It stands unap- 
pealed from. The answer is next, that the jurisdiction of the High 
Court is not touched by the Limitation Act, and when’ ån appellant 
appeals to the High Court, unless there is some rule dismissing the 
appeal for want of time or an order is procured dismissing 
it, his appeal stands till it is heard, “Therefore the High Court 
had aright to determine the appeal and. when the judgment 
of the High Court is given, though in form it affirms the decree of 
the Judge of first instance, it works out at a different figure, because 
the amount of interest is not at the same figure that judgment was 
passed for in the first instance. Therefore the High Court having 


jurisdiction to pass its decrees, those decrees were sought to be- 


enforced in plenty of time. The mortgagors were right in their 
objection that these decrees should not be enforced till six months 
had:elapsed from the judgment of the High Court, and it is suffi- 
ciently cynical that they should now turn round and take a point 
which one is glad to think entirely fails. 

These appeals will be dismissed with costs,-and their Lordships 
will hunibly advise His Majesty accordingly. 

H. S. L. Polak x Solicitors, for the Appellants. 

T., L. Wilson & Co: Solicitors for the Respondents. 
H. C. ; a Appeals dismissed. 
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Present : Lord Phillimore, Lord Sinha, Lord Blanesburgh 
and Lord Salvesen, E 


PATHUMSA AMMAL 
v. 


RAJAGOPAL A MUDALIYAR. 


[On Arpgal FROM THE Hic Court aT Mapras.] 


Evidence-—Compromise of suit by some defendants—Mischief—Necessity 07 
evidence to found decree against the others--Construction of decree, 
Ina suit where some defendants compromise, the Court is bound to sse 
that all matters found against the other defendants are proved by evidence 
and not founded upon the compromise. 


When this has not been done then the way to ascertain whether serious 
mischief has been done or not is to imagine the decree to have been settled and 
to have been properly drawn. 


Appeal from a decree and judgment of the High Court at 
Madras reversing a decree and judgment of the’ District Judge, 
Tanjore, which in its turn reversed a decree and judgment of the 
District Munsiff, Negapatam. 


The facts that led upto the present litigation are shortly as 
follows: One Abdul Ghani Sahib, father of the appellant, execut- 
ed a bond for Rs. 4, 650 in favour of the respondent hypothecat- 
ing certain lands. He died leaving the appellant then an infant 
of two years as his sole heir. The properties hypothecated to the- 
respondent belonged exclusively to the late father of the appellant. 
The respondent instituted Original Suit No. 54 of 1903 in the 
Negapatam Sub-Court to enforce the hypothecation bond and 
impleaded the appellant then a minor of seven years of age as the 
rst defendant. Abdul Ghani’s brothers’ sons were joined as defen- 
dants 2 to 7 and there were two other defendants. The Central: 
Nazir, an officer of the Court was appointed guardian of the rst- 
defendant. The respondent entered into a compromise with 
defendants 2, 4 to 7, who acknowledged that the hypothecated 
properties belonged exclusively to the minor rst defendant and 
agreed that they should pay Rs. 10,687 in full settlement within 
two months and that in default the respondent should recover the 
amount by sale of the mortgage property. A sum of Rs. 200 was 
paid for this compromise. Another compromise between the res- 
pondent and the gth defendant was filed in Court whereby 
respondent gave up an extent of 32 cents, being a half share of 
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one of the items of mortgaged properties in favour of the gth defen- 
‘dant. The Court’s decree giving effect to the compromise was in 
the form following : i ; 

“Plaintiff and defendants 2, 4, 5, 6, 7 and g having compromis- 
ed the matter of the suit with permission of the Court under section 
462 Civil Procedure Code, with respect to the minor defendants 4 
to 7 and the said parties having filed in Court deeds òf compro- 
mise and praying this Court to passa decree in terms thereof and 
- the suit bond having been proved by the witness examined as 
against defendants 1, 3 and 8, this Court doth in pursuance of the 
said deeds of compromise order and decree as against 1, 3 and 8 
defendants also, that defendants 1 to 7 do on or before the 28th 
January 1905, pay Rs. 10, 687-r0-6 in quit of the plaint amount etc. 
with interest thereon at 34 per cent. per mensem, and in default 
plaintiff do take out execution through Court and recover the same 
by sale of hypotheca as specified subject to the lien of 8th defen- 
dant, that out of 44 cents of survey No. 37 in the plaint mentioned, 
claimed by the gth defendant, 32 cents on the south to be reserv- 
ed by gth defendant as his own and the remaining 32 cent on the 
north to be held liable for the suit mortgage.” i 


No sanction of the Court under section 462 of the Code of 
Civil Procedure (Act XIV of t882) was applied for or obtained by 
the respondent in respect of the minor appellant, 

From the date of the said decree respondent was in possession, 
of the mortgaged lands. He applied for a decree absolute, describ- 
ing the appellant as a major although she was only rr years old 
then. The decree was made absolute in the absence of the defen- 
dants. The mortgaged lands which had been inthe possession of 
the decree-holder from the date of the preliminary decree were 
sold, and were purchased by the decree-holder himself for 
Rs, 5, 200. 

Thereafter appellant became a major and instituted the present 
suit wherein she prayed for a declaration that the mortgage bond 
was a sham transaction, that the compromise decree and the subse- 
quent proceedings were not valid and binding on her and for 
redemption of the mortgage was held to be supported by proper 
consideration. The respondent in his written statement pleaded 
that the mortgage was genuine, that the suit and the subsequent 
proceedings were all properly conducted and valid and that the 
suit was barred by limitation. The other defendants were 
ex parte. š 

The District Munsiff framed several issues in the suit of which 
the following are material ; ` (1) Whether the compromise in O. S. 
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No, 54 of 1903 was fraudulent, ‘invalid and not binding on the 
plaintiff for all or any of the reasons mentioned in the plaint ? (2). 
Whether the final decree and subsequent proceedings in execu- 
tion are not valid and binding on the plaintiff for all or any of the 
reasons alleged in the plaint ? (10) To what relief if any is the 
plaintiff entitledt ? 

The District Munsiff after recording evidence delivered judg- f 
ment holding that the decree in O. S. No. 54 of 1903 against the 
plaintiff was not due to any fraud or collusion, that the subsequent 
proceedings were not shown to be due to any such fraud or collu- 
sion and that the plaintiff was not entitled to any relief, and accord- 
ingly dismissed the suit. 

On appeal to the District Judge of Tanjore it was held that the 
decree'in O. S No. 54 of 1903 was a compromise decree, that it 
was imperative to obtain the sanction of the Court before it could 
be made binding on the minor and that she was entitled to have 
it set aside. The respondent then preferred a second appeal to 
the High Court at Madras. The judgment of the High Court 
(Oldfield and Devadoss JJ) was as follows; The rst defendant 
appeals against the decision of the lower appellate Court that the 
decree passed against the present plaintiff as a minor is not binding. 
on her. The decree in question was passed in O.S. No. 54 of 
1903 against the present plaintiff as the xst defendant, then repre- 
sented by thesCourt Nazir as her guardian, and various other per- 
sons, defendants 2, 4, 5,6 and 7, members of her family and the 
gth defendant, impleaded on the ground that he was in possession. 
as a tenant as of part of the suit property, the relief asked for being 
recovery of the amount due on a mortgage by sale of the 
bypotheca. 

` There is no question for it is common ground, of the decree in 
OQ. S. No. 54 of 1903 being vitiated by fraud or collusion. The 
lower appellate Court set it aside on the sole ground that it was.a 
compromise decree passed without leave of the Court under section 
462 of the Code of Civil Procedure then in force. The course of 
the proceedings was, as appears from the decree, that defendants 
2 and 4 to 7, members of the plaintiff's family, compromised the 
suit, the permission of the Court being obtained in the case of the 
minor defendants 4 to 7 for that being done. There was also a 
compromise in the case of the gth defendant the person referred to 
as having been impleaded as a tenant. The decree then states 
that “the suit bond was proved by the witness examined, as 
against, defendants 3,3 and8,” the present _ plaintiff being the 
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mst defendant. So far there is no reason for doubting that the 
decree was passed against the present plaintiff after contest. A 
passage relied on by the lower appellate Court follows: “This 
Court doth in pursuance of the said deeds of compromise order 
and decree as against 1st, 3rd and 8th defendants also, that 
defendants 1 to 7 do, on or before date fixed, pay the amount 
due.” This wording is undoubtedly not clear. We must how- 
ever in construing it endeavour to arrive at a meaning, which 
will reconcile any appearance of conflict between one portion of 
the decree and another. Itis suggested that the decree meant to 
restrict the words “in pursuance of the said deeds of compro- 
mise” eto qualify the word “ order” and went on to use the words 
“ decree as against defendants 1, 3 and 8 also" and that the use 
of the word “ also” is thus intelligible. There is some difficulty 
it accepting this construction ; but on the whole in view of the 
very clear expression used earlier in the decree, we must construe 
it,so far as it is against the present plaintiff, as a decree passed 
after contest. 


The second portion of the decree which deals with the case 
of the oth defendant is also relied on by the plaintiff. The oth 
defendant was interested only in about one-tenth of the hypotheca. 
The result, however of this decree passed on a compromise between 
him and the then plaintiff was to admit his title to part of that 
extent and so to withdraw it to the disadvantage of the other defen- 
dants from any liability to contribute towards the discharge of the’ 
suit mortgage. That part of the decree no doubt taken by itself 
was not obviously advantageous to the present plaintiff. The 
Court however, although it does not appear that the trial which was 
held between her and the then plaintiff was immediately concern- 
ed with the extent in the possession of the 9th defendant at all, did 
include its decision regarding that extent in the decree, by which 
she was bound. It did so possibly loosely and it no doubt, as 
Mr. Vankatarama Sastri on the plaintiff’s behalf has pressed on us, 
applied to the plaintiff in the decree terms which were identical 
with those arrived at between the then plaintiff and the other 
defendants by compromise: but that will not make'the decree passed 
against the present plaintiff a decree based on a compromise, though 
it may still be one in the terms of the compromise or to use more 
exact language, in terms identical with those of the compromise, and 
it will not deprive - the decree passed against her of its appealable 
character. As the decree was appealable she is not entitled now in 
the absence of proof of collusion or negligence to have it set aside, 
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P.C. De Gruytiher K. C. and Narasimham for the Appellant. 
ar Dunne K. C. and Thornton for the Respondent, were not called 
ow on. 
Fathumag Ammal The judgment of their Lordships was delivered by 
Tapas Lord Phillimore: The greater number of the numerous and 
e serious charges made in the plaint in this action have been disposed 
November, 9. of inthe Courts of first and second instance. Amongst those 


charges is the charge of negligence against the present plaintiff's 
guardian. The decree which is now complained of is admitted to 
have been well-founded and right, excepting in respect of two 
matters, the amount actually put into the decree and the short 
period of redemption. That it is usual to have a taking of aécounts 
is, no doubt, the case, but if the result of taking them would be to 
give the same sum as that passed in the decree, there is no serious 
point in the Court not directing the account to be taken ; and if 
the decree be rectified in respect of that amount, all that can be 
contended foris done. It is quite possible that the Judge who 
passed this decree did not quite, at the moment, see clearly how 
far the compromise went and how far he was bound, in dealing with 

' the three defendants not parties to the compromise, to see that 
every item of the account and every point found against them was 
proved by evidence and not founded upon the compromise. His 
decree could have been appealed against in respect of such matters 
as were not warranted by the evidence, because he could not, in 
‘reliance upon the compromise, give any judgment against those 
three defendants. ` ; 

“Now their Lordships would desire to see whether or not serious 
mischief would result from the fact that the decree erred in these 
respects. The way to do that is to imagine the decree to have 
been settled and to have been properly drawn. It ought, on the 
contention of the appellant, to have found a lesser sum due to the 
extent of perhaps 3,100 rupees. This their Lordships will assume, 
and, also that, though it is not an absolute rule of law, there should 
in the circumstances have been given the fullest possible term for 
redemption, that is, six instead of one month. Their Lordships 
will suppose that the decree is altered in those two points,—they 
still find no reason to suppose that the appellant would have bene- 
fited if the decree had put her in that position. The appellant has 
not shown that she or her guardian could have done anything to 
save the property from sale. The sale proceedings are admitted to 
be regular and the mortgagee is not making any personal claim 
against the defendant in respect.of the deficiency still due on the 
mortgage. On the whole their Lordships think that the High 
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Court, very largely for the reasons which appear in the judgment of 
the learned Judges, came to the right conclusion and this appeal 
must be dismissed with costs. Their Lordships will humbly advise 
His Majesty accordingly. 
T. L. Wilson & Co: Solicitors for the Appellant. 
- H. S. L. Polak: Solicitor for the Respondent . 


H. C. Appeal dismissed, 


PRESENT: Lord Atkinson, Lord Carson and Str John Wallis. 


-KRISHNENDRA NATH SARKAR AND OTHERS 
v. 


RAN! KUSUM KAMINI DEBI. 


[On APPEAL FROM THE HicH Court at Fort WILLIAM IN BENGAL). 


Construction of Pottah—Whether rent fixed in perpetutty—Bengal Tenancy 
Act (VHI of 1885), Sec. 7(1). 


The word usually employed in creating a fixed rent in perpetuity is ‘Mokurari’ 
though the absence of such word is not conclusive if other words are found in the 
grant which clearly show that such a rent was intended to be created. 


Suit for enhancement of rent of land held under a Pottah in the Bengali lan- 
guage containing the following terms, viz., “You shall pay the rent year after 
year according to the Kistibundi given in the schedule below. Should you make 
default in payment of the Kists, you shall pay the rents in arrear with interest 
according to law. You and your sonsand grandsons, etc., in succession, will 
remain in enjoyment and possession by keeping the boundaries intact as they have 
been from before. All profits and losses shall be yours, and you shall on no 
account be competent to pray fora reduction of the rent. You shall abide by the 
survey and settlement of rent to be made by me when necessary.” 

On it being contended that the landlord had precluded himself from claiming 


an enhancement of rent : 


Held, affirming the judgment of the High Court, that on a true construction of 
the Pottah there were no terms used from which it could be inferred that the 
landlord abandoned his right to enhancement, whilst the express provision that 
the rent would not be reduced negatived the contention. 


DeGruyther K. C. and Raikes for the Appellants. 
Dunne K. C, Parikh and Afzal for the Respondehts. 
The facts are sufficiently stated in the judgment. 
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The judgment of their Lordships was delivered by 

Lord Carson. The suit was brought by the plaintiffs (respdn- 
dents) as the Zaminders and owners of certain lands, against the . 
tenure-holders thereof, to enhance the rent of the tenure created in 
favour of the latter undera jote pottah, dated 5th January, 1870. 
The question for determination in the appeal is whether the rent of 
the said tenure was, as the appellants contend, fixed by the pottah 
in perpetuity or was, as the respondents contend, not fixed in perpe- 
tuity, but was liable to enhancement in accordance with the provi- 
sions of the Bengal Tenancy Act, Act 8, 1885, section 7, sub- 
section I. ; 

The said pottah, which was in the Bengali language, was 
granted by the predecessor of the respondents, and the material part 
of it upon which the rights of the parties depend is as follows: ~ 

“This pottah is granted in respect of the above-mentioned 
mouzah and the aforesaid jotes by fixing the annual rent thereof at 
Rs. 418-9-15 gundas in the Company’s coin as per details in the 
schedule, and you also submit a kubuliyat of your own accord. 
You. shall pay the rent year after year according to the 
kistibundi given in the schedule below. Should you make 
default in payment of the kists, you shall pay the rents in arrear’ 
with interest according to law. You and your sons and grandsons, 
etc., in succession, will remain in enjoyment and possession by 
keeping the boundaries intact as they have been from before. All 
profits and losses shall be yours, and you shall on no account be 
competent to pray for a reduction of the rent. You shallabide by 
the survey and settlement of rent to be made by me when neces- 
sary. If you should make any plea of payment unsupported by 
dakhilas, the same shall be rejected. You shall not do any impro- 
per act, and should you do any, you shall be answerable for it. 
Should any new tax be imposed by Government, you shall pay the 
same separately in addition to the rent mentioned in the pottah.” 

The plaintiff-respondents also claimed in the suit the imposi- 
tion of a fair rent for land alleged to be held by the appellants by 
encroachment in excess of the lands leased under section 52 of 
the same Act. As regards this second claim, there was a finding in 
favour of the appellants by the Subordinate Judge, and the point 
was abandoned at the hearing of the first appeal. It was not dis- 
puted that under the terms of the said pottah the tenure created 
was a perpetual and hereditary one, having regard to the terms 
‘“* you and your sons and grandsons., etc., in succession, will remain 


in enjoyment and possession,” etc. This however: does not in 
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law involve that the rent specified is therefore fixed in perpetuity, 
andit was contended that upon the true construction of the pottah 
thére was nothing to show that the rent was fixed in perpetuity, and 
that the plaintiff-respondents were entitled to sustain their claim for 
an enhancement of the rent. The.whole question therefore turns 
upon the true construction of:the pottah. The Subordinate Judge 
of Bogra by his judgment, dated the 27th August, 1917, dismissed 
the plaintiff-respondents’ suit with costs, holding on the construc- 
tion of the pottah that the rent was fixed in perpetuity and was 
not liable to enhancement. On appeal, however, to the District 
Judge of Pabna, he, on the sth April, 1919, delivered judgment and 
passed a decree setting aside the decree of the Court below, hold- 
ing on the construction of the pottah that the _ plaintiff-respondents 
were not precluded from claiming an enhanced rent, and his judg- 
ment was upheld by the High Court of Judicature at Fort William 
in Bengal by a judgment and decree dated the 16th May, 1923 ; 
hence the present appeal. i 

It appears to be common ground that primu facie the rent is 
liable to enhancement on the application of the landlord or to 
reduction on the application of the tenant, unless either of them 
has precluded himself by contract from claiming such enhancement 
or reduction respectively. 

The learned Subordinate Judge was of opinion that the grant 
was clearly intended to create— 

“ an absolute, hereditary and ‘mokurari’ tenure, inasmuch as it 
contains the essential words ‘generation to generation,’ which have 
always been considered to have that effect. The expression ‘the 
profit:or loss is yours’ clearly shuts out the idea of enhancement 
and indicates to show that the rent is fixed in perpetuity.” 

Apparently the word usually employed in creating a fixed rent 
in perpetuity is the word “mokurari,” though no doubt the absence 
of such word is not conclusive if other words are found in the 
grant which clearly show that such a rent was intended to be 
created. 

The learned District Judge, however, took a different view, 
holding that, taking the pottah as a whole, there was nothing 
to show that the landlord had precluded himself from claiming 
an enhancement of rent. This view was maintained by the two 
Courts of Appellate Jurisdiction of the High Court of Judicature 
at Fort William who heard the case. See 

Briefly stated, the learned Judges, in their respective Courts 
were unable to find in the grant any words which have, as the word 
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P.C “ mokurari” would have, the effect of indicating that the rent 
oe. was intended to be fixed in perpetuity. On the contrary, they point 
eed out that the words following those quoted by the Subordinate 
Bulga Sie Nath Judge, viz. “and you shall on no account be competent to pray 


Rani Kusita Kamini for a reduction of the rent. You shall abide by the survey and 
aea settlement of rent to be made by me when necessary,” indicate that 
Lord Carson. whilst the lessee was precluded from claiming reduction the 
landlord was specifically maintaining his right to claim enhance- 
ment. Their Lordships agree with the opinions expressed by the 
Judges of the District Court and the High Court respectively, and 
are of opinion that on the true construction of the pottah there 
are no terms used from which it can be inferred that the land- 
lord abandoned his right to enhancement, whilst the express 
provision that the rent would not be reduced seems to negative any 
such construction. Under the circumstances their Lordships 
will humbly advise His Majesty that this appeal should be dismiss- 
ed with costs. 
Watkins & Hunter: Solicitors for the Appellants. 
W. W. Box & Co: Solicitors for the Respondents. 


H. C. Appeal dismissed. 


Present: Lord Phillimore, Lord Sinha, Lord Blanesburgh 
: and Mr. Ameer Ali, 


KACHIREDDI NAGIREDDI 


P. C. 

1926. v. : 
October, 19, a, SAKIREDDI CHINNA NARAYANAREDDI AND OTHERS 
November, 25. [On APPEAL FROM THE Hicu Court ar Mapras,] 


ana 


Privy Council Practice—Rule, when concurrent findings of fact—Application to 
have fresh evidence admitted, duty of applicant. 
The usual rule is not to displace a conclusion of fact upon which both 
Courts in India had concurred, there being considerable evidence both ways. 
When application is made at a late stage in the case to put in evidence 
res novitert ad notitiam perventa, one of the primary duties of the applicant is 
to show that it was owing te no want of diligence on his part that the matter was 


not ‘discovered before. 
‘Res noviter’ means’ ‘Something new’- “ A matter not yet decided.” 
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Appeal from a judgment of the High Court reversing 2 judgment 
ofethe Court-of the Subordinate Judge of Kurnool. 


Raikes and S. C. Chaudhuri for the Appellant. 
DeGruyther and Narasimham for the Respondents. 
The facts are sufficiently stated in the judgment delivered by 


Lord Phillimore. The appellant in this case, claiming to 
be the nearest agnate, brought a suit to recover the estate of 
one Kachireddi Balireddi against Sakireddi Peddasubbareddi, 
now deceased, of whom the present respondents are repre- 
sentatives. 

The deceased defendant denied that the plaintiff was an 
agnate of Balireddi and further relied upon a will which the said 
Balireddi had made in his favour. The plaintiff said that 
Balireddi had made no such will and further that he was a 
minor and incapable of making a will. 

The Subordinate Judge decided that the plaintiff had made 
out his title as agnate, and that the alleged will was not proved. 
With regard to the question of the majority or minority of 
Balireddi he held that the burden of proof was upon the 
defendant who set up the will, and that that burden had not been 
discharged. 

On appeal, the High Court came to the conclusion that the 
plaintiff had not proved that he was an agnate and was therefore 
not entitled to maintain the suit. a 

This was enough to dispose of the case ; but the learned Judges 
proceeded to the questions relating to the will, and they found 
that the will was genuine, but on the other hand they agreed with 
the Subordinate Judge in holding that the majority of Balireddi 
was not proved. Therefore, the genuineness of the will was not 
material. The High Court dismissed the suit. 

The appellant has, if he isto succeed, to prove in the first 
instance that he was the nearest agnate. If he progresses so far, 
he has then to meet the contention of the respondents that ,they 
can rely upon the will; and their Lordships will proceed to discuss 
these questions in their logical order. 

* * * * * * 

[The portions of the judgment dealing with matters of no gene- 
ral public importance are omitted from this report.] 

With regard to the defendant’s case under the will the matter 
stands in this way. It is useless to enquire whether the High Court 
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was right in saying that the will had been executed, or the Subordi- 
nate Judge was right in thinking that it was not shown to bea 
genuine document. If the deceased was not of age at the time'that 
it was supposed to be made, the defendant’s case fails. 

Now both Courts are in agreement that the majority of the 
deceased was not proved, and there being considerable evidence 
both ways, their Lordships would follow their usual rule of not 
displacing a conclusion of fact upon which both Courts in India 
had concurred. 

But on behalf of the respondents, application had been made 
for leave to produce further evidence and to put ina register of 
birth which, if it were genuine record and related to this parti- 
cular youth, would be conclusive proof that he was of full 
age when the will was made. He died on the 25th May, 1918, 
and the will is supposed to have been made two days before, 
onthe 23rd. The age ofcompetency is 18, and it is suggested 
on behalf of the respondents that he was born on the 17th 
April, 1899. 

When the case stood for trial, this issue having been . clearly 
raised, there was produced on behalf of the plaintiff an extract 
from a register of another village which was said to be that of the 
birth of this youth there, and at alater date. The names, 
however, do not wholly correspond and the Subordinate Judge 
was not able to rely upon it. 

The defendant produced no certificate, but he put in evidence 
two applications which he had made to the tahsildar of the district 
that a search should be made in the birth register of the village 
in which the deceased lived and died for the years 1898 and 
1899 and for copies of the extract, with a further request that 
if they were not in the office the tahsildar should summon the 
karnam of the village and get copies. 

The first of these applications was made on the ryth February, 
1919, and the reply made from the office was that the birth registers 
were not in the office. A second application for the registers of the 
three years 1898, 1899 and r900 was made shortly before the 22nd 
October, 1920, when again the answer was made that the birth 
registers of the village for the three years were not in the 
office. The advisers of the defendant took no further step, and 
the case went to trial without production on his behalf of any 
birth register. , 

The defendant gave evidence that he was the village Munsiff 
and that he and the karnam used to prepare the registers, sign 
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them and send them to the taluk office, that he himself noted in 
the tegister the birth of the deceased and that of one of his own 
sons, who was born a few days after the deceased. In fact, it was 
because his own wife was expecting her confinement that he could 
not have:the deceased’s mother confined in his house. He further 
said that he could fix his own son’s birth because it was on the 
anniversary of his father’s death. He died shortly after the deci- 
’ sion in the Court of first instance. After the case had been heard 
in the High Court and while the appellant’ was taking ‘steps to 
bring his appeal before His Majesty in Council,application was 
made on behalf of the respondents to the High Court to include in 
the record what was said to be an extract from the birth register 
showing that the boy had been born on the 17th day of April, 1899, 
and was consequently of full age. The appellant did not appear 
upon the application and the order was accordingly made. There- 
upon he did take action and filed a counter-petition and affidavit 
and applied that the original birth register should be sent to Eng- 
land, suggesting that upon inspection it would be found to have 
been tampered with. 

The High Court refused to order the original register to be sent, 
but their Lordships directed it to be brought, and it has been 
before them. 

They cannot, however, pronounce any opinion upon its 
genuineness ex facie. It is a document kept for European months, « 
with the dates of the month written in European figures. In it 
on the proper dates, the 17th April and an early day in May, 
are found the entries of the two births, while on the 16th of 
April there appears another birth which becomes important. The 
entries were translated to the Board out of the vernacular by 
the respondents’ junior counsel. There is no comment to make 
upon them ; and it being the practice to add up the totals for 
each month, though there is no special place for this purpose, the 
addition for April corresponds, three boys and two girls. 

All that can be said against this is that all three entries appear 
in blacker ink than other entries, and ink a good deal less faded 
than one would expect. i 

When, however, application is made ata late stage in the case 
to put in evidence es noviter ad notitiam perventa, one of the 
primary duties of the applicant is to show thatit was owing to 
no want of diligence on his part that the matteř was not disco- 
vered before, 

Here the respondents are in serious difficulty. The applications 
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made on behalf of their father while he was alive to the tahsildar 
were that he should send certified copies or, if he had not ¢he 
registers, should send to the karnam and summon him. The answers 
from the office made no reference to this latter request. 

Now the defendant said that he and the karnam acted together, 
made entries, kept the registers and sent them in due course to the 
tahsildar. . 

If these registers had not been sent, they would still be with 
him or with thé karnam, and he had only to produce them, or, 
if the latter gave trouble, remind the tahsildar of the second 
branch of his application. 

If, on the other hand, he knew that they had been sent to and 
should be in the tahsildar’s office, he would not have let the matter 
rest, he would have issued a subpoena to the record keeper. a step 
which did produce the register later, as will be stated, or he would 
have asked for an enquiry, or with less formality (for all were in 
the same village) he would have talked to the record keeper. 

The failure to take any of these steps lends colour to the sugges- 
tions made for the appellant, that at that time the register either 
was silent or had entries made in such obviously new ink that it 
was too dangerous to produce them, at least, till all other means 
failed. 

Then the explanation of the discovery is a strange one. On the 
and of March, 1923 (after the decision in the High Court, but while ` 


“the present appellant was taking steps to prosecute his appzal to 


the Privy Council) a suit was brought in the Small Cause District 
Munsiff’s Court against the person (his name does not appear). 
whose birth is apparently recorded the day bofore the supposed 
date of the birth of the deceased Balireddi. The suit was ona 
promissory note, and the defendant pleaded that he was a minor. 
To prove his majority, a sedpena was issued, the register was forth- 
with produced and then the pleader, who happened to be the pleader 
for the respondents in this cause, saw Balireddi’s name and realised 
its importance. So at least it is said, for the pleader has made 
no affidavit himself. 

Now strange coincidence do occur, but this is a remarkable 
one. The appellant says that this suit was a sham one, brought 
to give areason forthe supposed discovery of the register, and 
that the parties or several of them are connected with the respon- 
dents, and his counsel points tothe surprising rapidity with which 
judgment in it was obtained, ifit was a really genuine contested 


suit. 
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Some explanation also would seem to be required of the 
corftrast between the facility with which the register was acquired 
in the later case and its non-production.on the earlier occasions. 

The respondents have some answer ‘to this. The first respon- 
dent says that the karnam was at enmity with his father, and that 
the record keeper has been changed, with ad innuendo that his 
predecessor was also faithless in the discharge’ ot 

These charges and countercharges might have bè 
by the Judges of the High Court, to whom it appears 
suggestion of an enquiry was made. Their Lordships cann 
with them adequately on the materials before them. 

But on the whole the circumstances are so suspicious and the 
burden on the applicants of showing that their father showed due 
diligence has been so imperfectly discharged, that their Lordships 
decided not to admit the document. In these circumstances tbe 
genuineness or otherwise of the will of the deceased does not call for 
decision, and the conclusion is that their Lordships will humbly 
advise His Majesty that the appeal should be allowed, and the 
judgment of the Subordinate Judge should be restored with costs 
here and below. 


T. L. Wilson & Co: Solicitors for the Appellant. 
H. S. L. Polak: 


H., C. 









Solicitor for the Respondents, 


Present: Lord Sinka, Lord Blanesburgh, Mr. Ameer Alt 


and Lord Salvesen. 
RAMSARAN MANDAR, SINCE DECEASED, AND OTHERS 
U. 


MAHABIR SAHU. 


[On APPEAL rrom THE Hicu Court aT Patna]. 


Civil Procedure Code (Act Vof 1908), S. 151, O. VI, R. 17-——-Amendment chang- 
ing nature of suit—Hindu Law—Claim for specific performance or damages 
on an agreement of sale by Karta—Liability of Hindu son and grandson— 
Execution proceedings. 


Appeal allowed. 
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P. C- - Where a suit was brought against the ‘members of a joint Hindu family for 

1926. specific performance of a written ag eement made by the ‘karta’, or damafes, 

ww viz., the earnest money with interg6t, the Court found the agreement unproved 
Sais Mandar and dismissed the suit. On appeal, the Karta having died meanwhile and his 
Mahabir Sahu. son and grandson brought oz/the record as his heirs, although original parties, 








- the High Court, on plain abandoning his claim for specific performance, gave 


a decree for the amoupff of earnest money and interest. On appeal to the Privy 


Council :- 
es that ait was not permissible by amendment to change the character 
oF the suit Wto one for money had and received, or for recovery of a debt, the 


ppeal from a decree of the High Court reversing a decree of 
e District Judge, of Darbhanga. 

The facts sufficiently appear in the judgment. 

Sir George Lowndes K. C. and Abdul Majid for the Appellants. 

De Gruyther K. C. and Dude for the Respondent. 

(Omitting the arguments on facts, and the point of law as to 
whether registration of the document was necessary, which was left 
undecided). 

As to the liability of the son and grandson reference was made 
in the arguments for respondents to Mayne, para. 327, MMasit-Ullah 

v. Damodar Prasad (1) ; and for the appellants was cited Ma Shwe 

Mya v. Maung Ho Hnaung (2). 
Mesentee as The judgment of their Lordships was delivered by 
ics Lord Sinha. This is an appeal froma judgment and decree 
° dated the 22nd February, 1924, of the High Court of Judicature at 
Patna, which reversed a judgment and decree, dated gth March, 
1921, of the District Judge of Durbhanga and made in Suit No. 835 
of 1919. 

That suit was instituted by the plaintiff, Mahabir Sahu, against 
six defendants, all members of a joint Hindoo family, constituted 
as shown in the pedigree below :— 

Ramsaran Mandar Ranglal Mandar 


Defendant x1 a deceased brother 
of Defendant x 








Narain 
Defendant 2 ; ————— + 
l 
oan Thakur Persad Lachminarain 
Defendant 3 Defendant 4 
Raj Kumar Ram Kumar 


Defendant 5 ` Defendant 6 


(1) (i926) L. R. 54 I. A. 204; 1. L. R. 48 All. 5183 44 C. L. J. 321. 
(2) (1921) L. R. 48 1. A. 2143 Le L, R. 48 Calc. 832. > 
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Defendants 4, 5 and 6 were all minors at the time the suit was 
fildd, but defendant 4 attained majority before judgment. Defen- 
dant 3 died before filing any written statement. 

‘The plaint alleged ‘that Ramsaran (defendant 1), as head and 
karta of the above joint family, entered into an agreement with 
the plaintiff to sell certain houses and lands belonging to the said 
family for Rs. 11,000, and on the zoth August, 1919, executed an 
agreement for sich sale (Ex. 5 in the case) on receipt of Rs. 9,000 
as earnest money, “affixing a stamp with his signature and thumb 
impression thereon,” and stipulating to execute:and register a regular 
conveyance within three weeks on receipt of the balance of the 
consideration. Ramsaran failed to execute the conveyance though 


called upon to do so, and the plaintiff prayed for specific perform- - 


ance of that agreement on payment of Rs. 2,000, or “if for any 
reason a decree for specific performance be not possible in the 
opinion of the Court, Rs. 9,000, the principal amount of the earnest 
money, with interest thereon, at Rs. 2 per month by way of damages 
may be awarded to the plaintiff against the defendants.” 

By his written statement Ramsaran denied that he entered into 
any such agreement, or that he executed the document (Ex. 5) as 
alleged or “received a single farthing as earnest money”. He 
asserted that it was a false case altogether, put forward by one 
Kisorilal, in the name of his father-in-law, the nominal plaintiff, 
with a View wrongfully to obtain the properties in suit which he 
had unsuccessfully claimed in previous litigation; that the value 
of the properties was at least Rs. 21,000, and the story of an agree- 
ment to sell them for Rs, 11,000 was false and fraudulent. 

Written statements were put in, on behalf of the defendants 2 
and 4, and of the minor defendants 5 and 6, by which they also 
denied the truth of the plaintiffs story, and further pleaded that 
even if defendant 1 entered into any such transaction, “he had no 
right to make any contract to execute a sale deed in respect of the 
said properties, nor were these defendants at all benefited by the 
said act”. 

The two chief issues raised on these pleadings were numbered 
4 and 6 respectively in the trial Court, and were as follows :— 

Issue 4.— Is the letter of agreement dated zoth August, 1919, 
genuine and for consideration? Did the defendant (1) enter into 
any agreement for the sale of the properties in suit and receive 
Rs. 9,000 as earnest money as alleged in the plaint ? e 

Issue 6.—Are the other defendants bound by the agreement 
entered into by defendant No. 1? 
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On the fourth issue the District Judge held that the agreement 
(Ex. 5) was not proved to be genuine, and that even if genuine there 
was no consideration for the same. i 

On the sixth issue he held that the contract was not binding 

,on the other defendants, as the plaint did not allege, nor was any 
evidence adduced by the plaintiff, to show thatthe contract was 
entered into for the benefit of the defendant’s family, or that it was 
necessary as an act of prudent management. 

The District Judge accordingly dismissed the suit with costs. 

` The plaintiff appealed to the High Court of Patna, Pending 
appeal Ramsaran (defendant 1) died, and by an order dated roth 
December, 1922, the cause title was amended as follows :— 
Mahabir Sahu— Plaintiff appellant. 
versus 

Ramsaran Mandar and, after his death, respondents 2, 4 and 5 
are his heirs (vide Order dated 19th December, 1922)—2, Narayan 
Mandar ; 3, Lachminarain Mandar; 4, Raj Kumar Mandar; 5, 
Ram Kumar Mandar (Nos. 4 and 5 minors), through Babu Soney 
Lal Choudhury, defendants respondents. 

At the hearing of the appeal in the High Court, counsel on 
behalf of the plaintiff (appellant) gave up his claim for specific per- 
formance, but contended that plaintiff was entitled to recover the 
earnest money paid (Rs. 9,000), with reasonable interest. 

The learned Judges of the High Court proceeded upon the view 
that the only issue which the Court below had to try was forgery 
or no forgery. They were of opinion that the expert evidence to 
the effect that the thumb-mark on Ex. 5 was identical with the 
thumb-mark of defendant 1 taken in Court was conclusive as to 
the genuineness of the mark,. and so strongly supported the plain- 
tiffs case that the improbabilities, contradictions and suspicious 
circumstances relied upon by the District Judge were not sufficient 
to displace the evidence on the plaintiff’s side with regard to the 
execution of the agreement and the receipt of Rs. 9,000 by the 
defendant Ramsaran. On this basis the High Court set aside the 
decree’ of the lower Court and decreed that the plaintiff was entitled 
to Rs. 9,000 with interest at r per cent. per year from 20th August, 
1919, to date of decree, and at 6 percent. on decree as against all 
the defendants. 

The learned Judges do not appear to have considered either 
issue No. 6 or the District Judge’s finding thereupon. 

At the hearing of the appeal before this Board there was con- 
siderable argument at the Baron thé question of the genuineness 
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of the agreement Ex. 5 and the receipt of the Rs. 9,000, as to which 
the two Courts in India have differed. Their Lordships are, how- 
ever, relieved from the necessity of pronouncing any opinion on 
these questions of fact, inasmuch as the decree of the High Court 
cannot be sustained f» /aw, even if their conclusions of fact were 
well founded. 


The suit was framed as an ordinary suit for specific perform- 
ance of an agreement, with an alternative claim for damages for 
breach thereof, such damages being assessed at Rs. 9,000 (the 
earnest money paid), with interest at 2 per cent. from date of agree- 
ment to date of realisation. The amendment of the cause title in the 
appeal before the High Court on the death of defendant 1, above 
referred to, did not alter the nature of the suit. Nor did the aban- 
donment of the claim for specific performance at the hearing of 
that appeal alter the suit as framed into an action for money had 
and received, or for the recovery of a debt. Even so the suit was 
bound to be dismissed as against Lachminarain, defendant 3, who 
was not an heir of Ramsaran, defendant 1, and against whom the 
liability of sons and grandsons to pay their ancestor’s debts under 
the doctrines of Hindu law could not be invoked. Mr. De Gruy- 
ther, on behalf of the plaintiff respondent, conceded that point, but 
relied on that very doctrine in order to support the decree as 
against defendants 2, 5 and 6, the son and grandsons of defendant 1, 
who are now onthe record ina dual capacity. It was urged by° 
Mr. De Gruyther that the decree of the High Court should stand, 
as against defendants 2, 5 and 6, and the question whether they had 
in their hands any assets of Ramsaran against which such decree 
could be enforced might be left to be determined in proceedings 
for execution of that decree ; and that, if necessary, the plaint 
might be amended even at this stage, under the wide discretionary 
powers of this Board and the somewhat elastic provisions of the 
Code of Civil Procedure in that behalf. 


Their Lordships cannot accede to these arguments. It is not 
permissible by amendment to change the nature of the suit as 
framed ; and even if it were, the defendants affected by such amend- 
ment must have an opportunity to rebut such new cause of action, 
a course which would involve fresh written statements and a fresh 
trial. Their Lordships are unable to permit such a course at this 
stage. 


The result is that no decree can be made against the surviving 
defendants in this suit, The decree of the High Court must be set 
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aside and the suit dismissed, with costs in all Courts, including the 
costs of this appeal; and their Lordships will humbly advise His 


Majesty: accordingly. 
Chapman- Walker & Shephard; Solicitors for the Appellants. 
Pugh & Co.: Solicitors for the Respondent. 

H. Q Appeal allowed: Suit dismissed, 


` PRESENT : Zord Phillimore, Lord Sinha, Lord Blanesburgh and 
Lord Salvesen. 


RADHA KISHUN AND OTHERS 
Y. 


HIRA LAL SAH AND OTHERS. 


[On APPEAL FROM THE HIGH COURT AT PATNA.] 


Limitation—Mutual current account—Appropriation of payments—Onus of 
proof. 


A one-sided account of loans made from time to time, and payments from 
time to time in whole‘ or partial discharge of the advances is nota mutual 


account. x 

The burden of proving appropriations by a debtor isa heavy ‘one and must be 
completely discharged. 

Ina suit between firms of Indian bankers their books, agreeing substan- 
tially, showed (1) down to F. Y. 1371 loans made and repaid from time to 
time, but no balance struck (and if struck a small figure of Rs. 1,761), (2) 
then for about 16 months no transactions, and (3) then renewed loans, never 
exceediug Rs, 5,000 (save once), always speedily paid off before another ad- 
vance made. A : 

The plaintiffs sued for the balance of the account with compound interest. 
Defendants contended that in F. Y. 1321 plaintiffs refused them further credit, 
but that in F. Y. 1323 by agreement further advances not, to exceed Rs. 5,000 to 
be repaid before another advance -was made, were arranged, in addition to the 
old debt. Defendants claimed to appropriate their payments since the agree- 
ment, and pleaded limitation as to the earlier items : 

« 

Held, (apart from the-oral evidence) that the inference from the practice 
shown by the books, as also from the small figure due by F. Y. »322, support. 
ed the finding of the trial Judge that appropriation had been established. 
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Appeal from the judgment of the High Court reversing a judg- 
meht of the Subordinate Judge. 

Sir G. R. Lowndes K. C. and Hyam for the Appellants. 

Dunne K. C. and Dube for the Respondents. 

The facts are sufficiently stated in the judgment delivered by 

Lord Phillimore. The plaintiffs and defendants are respec- 
tively firms of Indian bankers who are close neighbours. They 
had . business relations for a considerable period, the business 
beginning on the 5th Chait in the Fasli year 1309 and the rela- 
tions ending on the 27th Katik inthe Fasli year 1324. 

The account is sometimes described as a mutual current 
account, but as far as their Lordships have been permitted to see 
the papers, it was a one-sided account of loans made from time 
to time by the plaintiffs’ firm and payments from time to time in 
whole or partial discharge of the advances, But the question of 
mutuality is not a material one. 

Plaintiffs sued for the balance of the account with compound 
interest at the rate of 8 annas per cent per mensem, The defendants 
claimed to reduce the rate of interest by one pie and disputed 
the claim of compound interest, and further pleaded that all the 
earlier items were barred by the Indian Limitation Act. The way 
in which they put their case as to limitation was this: they said 
that in the Fasli year 1321 they were in money difficulties, and that 
the plaintiffs refused to make them further advances ; that there 
was an interval of about 16 months, and then a new arrangement 
was come to by which the plaintiffs agreed to make advances 
provided that the sums advanced never exceeded Rs. sooo and 
provided that each advance was repaid before another was made ; 
and the defendants claimed to appropriate their payments made, 
since the new arrangement began, to the new advances. 

The plaintiffs, on the other hand, contended that there was no 
such specific appropriation, and that they might, as the creditors 
appropriate the payments made by the debtors to the earlier items, 
which would otherwise be statute-barred. They denied that there 
was any change in the mode of transacting business from the start 
to the finish or any new arrangement made as suggested in the 
Fasli year 1323. 

The accounts were sent to a Commissioner, whose report, except 
in respect of one item, was not questioned, and the matter then 
came before the Subordinate Judge for trial. The principal plain- 
tiff and bis gumasta gave evidence on the one side, and the princi- 
pal defendant and his gumasta gave evidence on the other. 
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Some other witnesses were examined, but their evidence 
is unimportant ; and except the accounts, there were no documents 
to consider. 

Laying aside one disputed item, the books of both parties 
were in substantial agreement. They showed a number of entries 
at various intervals ; loans and payments in discharge very fre- 
quently made, with a gap of approximately x6 months, and then 
during the later period advances of round sums never exceeding 
Rs. 5000, always, except in one case which could be explained, 
paid off (but not necessarily in one payment) before another 
advance was made, and paid off so speedily that simple interest on 
all the advances during this period came to a smaller sum than 
Rs. 100. Defendants’ evidence was, as already stated, that in 
the Fasli year 1321 they had got into financial straits, and the 
plaintiffs’ firm refused to make them further advances, but that 
towards the end of 1323 their position had improved, and they 
then induced the plaintiffs to agree to flnance them to the extent 
of Rs. 5000, on the terms that each advance was specifically 
repaid before another was made. 


The plaintiffs’ case was that they never knew that the defen- 
dants were in financial straits, that they never refused credit, that 
it did just so happen for no particular reason that they knew 
that the defendants had not come for advances during the 16 
months, but ` that they never made any stipulation as to 
Rs, 5000. 


The Subordinate Judge came to the conclusion that the 
defendants’ story was the true one He came to this conclusion 
not so much because he thought the defendants’ oral evidence more 
trustworthy, but because he thought that the circumstances of the 
various payments clearly implied that they were to be appro- 
priated, and were in fact appropriated, each distinct debt being 
satisfied as shortly as possible after the date of the loan, and 
before a subsequent debt was incurred. No doubt the fact that 
the particularity with which these ‘repayments were made is not 
only remarkable in itself, but in strong contrast with the accounts 
in the previous years. In his view, it was unnecessary to decide 
whether there was a previous agreement. He thought that the 
circumstances indicated that each time the defendants made a pay- 
ment, they appropriated it to discharge a particular advance. 
Accordingly, he made a decree for Rs. 52-12-8, being simple 
interest on the several advances in the later period. 
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. From this view the High Court differed. The learned Judges 
thought that there had indeed been a fresh agreement made in 
the Fasli year 1323 ; but it was an arrangement according to which 
the defendants were to be allowed a further credit of Rs. 5000 in 
addition to their old debt, whatever it was. They laid stress on 
the fact that only on 6 of the'23 occasions was the sum advanced 
repaid in one repayment. But they seem not to have noticed, or if 
they noticed, they failed to appreciate, the fact that in all the 
remaining 17 cases but one, the whole previous advance was repaid 
before afresh advance was sought for. It is to be noted that 
there are expressions in the judgment of Das J. which would 
lead their Lordships to suppose that if he had appreciated this 
fact, he might have come toa different conclusion. 

Moreover, it is to be observed that to support his decision, 
Das J. assumes in favour of the plaintiffs that an agreement was 
made to which the principal plaintiff never deposed, and which is 
indeed inconsistent with his story. 

The burden is upon the defendants to prove the appropriation 
for which they seek. Indeed, in their Lordships’ opinion, it is a 
heavy burden, and one which must be completely discharged. 
If all allowance for this is made, still the inference to be drawn 
from the accounts may be such as to justify the Subordinate Judge 
in accepting the defendants’ evidence, while the reasoning by which 
the High Court supports a different conclusion is not satisfactory. 

Still, however, their Lordships would be in doubt if it were 
not for another consideration. Strangely enough, both sides say that 
they were quite unaware how much was due in respect of the old 
debt incurred before the interval. ‘his is probably because the 
interest columns had not been worked out in the books of either 
side. 

Now there were two disputes about interest, one of slight impor- 
tance, though it bulks rather largely in the judgment of the Subor- 
dinate Judge, whether the rate was 8 annas or 7 annas 9 pies as the 
defendants said. 

Plaintiffs agreed to this extent that they were ready to allow 
one pie as a deduction when the compound interest for which they 
contended was reckoned up. 

The Subordinate Judge took the view that the rate must be 7 
annas 9 pies, and the objection to his finding has not been 
pressed. . 

Compound interest is another matter. The burden is on the 
plaintiffs of proving an agreement to pay compound interest, They 
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say that that it is arrived at by taking yearly rests, The defend- 
dants say that it is only chargeable if and when an account has 
been stated ; and in the present case no account was stated till 
the plaintiffs brought their suit. 

Here again the Subordinate Judge was in favour of the defend- 
ants, and the High Court was in favour of the plaintiffs. 

Now, as already observed, no entries or calculations as to 
interest were made in the books of either side, and no balance was 
struck at the end of any year. In itself, with so moderate a rate 
of interest, compound interest would not be unnatural or unusual ; 
but it is difficult to see how it could be intended to be charged if no 
balance were struck .and no intimation given ; and there is a pas- 
sage in the evidence of the plaintiffs’ gumasta that certainly looks 
as if he took the same view as the defendants take as to the gene- 
ral practice; though in this case he deposed to there being a special 
agreement to pay compound interest. 


Their Lordspips do not think that this special agreement is 
made out, and in their view the Subordinate Judge was right upon 
this point, and his decision should not have been reversed. 


There remains the one disputed item. This, as found by the 
Commissioner, is a principal sum of Rs. 6910. The Subordinate 
Judge found in favour of the defendants on this item, but the 
Judges of the High Court thought that his decision was uncertain, 
arid as they were remitting the case back to him, desired him to 
reconsider this point. It does not appear that, as things stood, the 
High Court would*have taken upon itself to reverse his finding. 


If the question of appropriation is decided against the plain- 
tiffs, neither the point of compound interest nor the point of this 
item becomes material. Butin determining the question of appro- 
priation it is not without importance to consider how the balance 
stood before the 16 months’ interval. 


If it is not a large figure, it is more likely to have been left 
out of consideration ‘when dealings were renewed between the 
parties ; and as their Lordships read the Commissioners findings, 
if both these matters were;decided against the plaintiffs, their share 
would only be Rs. 1761, with some simple interest due to tie 
plaintiffs before the 16 months’ interval, Moreover, as already 
stated, neither side apparently cared what it was. These facts 
assist their Losdships in coming to ithe conclusion that the Subor- 
dinate Judge was right in his finding on the question of appropria- 
tion. His decision should not have been reversed, and their Lord- 
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ships will humbly recommend His Majesty that the appeal should 
be aflowed, and that the decision of the Subordinate Judge should 
be restored with costs here and below. 


Barrow, Rogers and Nevill : Solicitors for the Appellants. 
HT. S. L. Polak: Solicitor for the Respondents. 


H.C. -~ Appeal allowed. 


FULL BENCH. 


Before Sir Charu Chunder Ghose, Knight, Judge, Sir P. L. 
Buckland, Knight, Judge, Mr. Justice Sukrawardy, 
Mr. Justice Panton and Mr, Justice Mukerji. 


KING-EMPEROR 
D. 
RAJAH PROBHAT CHANDRA BARUAH* 


Income tax--Fisheries &c.—Income-Tax Act (XIof19323), Sec, 6—‘Other 
sources’—Imposition of income tax, if violation of positive statutory engage- 
ment made with the semindar at the time of Permanent Settlement—Bengal 
Permanent Setilement Regulation (I of 1793), Secs. 2 to 7, 10—-History of the 


passing of Permanent Settlement Regulation—Statute, construction of— 
Repeal—Public demand—Income tax. 


Held by majority (Suhrawardy and Mukerji FF. dissenting) that income deriv- 
ed from land such as jalkar ete. as given-in the order of reference, excepting that 
used for agricultural purposes, in permanently settled estates, is liable to assess- 


ment to income tax,: Judgment of Rankin. F in Emperor- v. Rajah Probhat 
Chandra Barooah (1) approved. 


Held by majority (minority expressing no opinion) that income derived_from 
jalkar etc. given inthe order of reference, whether or not taken into consideration 
atthe time of fixing the jama at the time of permanent settlement is assessable for 
income tax purposes. Emperor v. InduBhusan Sarkar.(2) over ruled. 

Held by majority: The imposition of income taxon profits derived from 


permanently settled estate is not a violation of a positive statftory engagement 
made with the zemindars at the time of the Permanent Settlement. 


*Full Bench Reference No. 1 of 1926, in Referenge No. 1 of 1926. 
(1) (1924) 1. L. R. 51 Cale. 504. 
(2) (1926) 1. L. R. 53 Cale. 524; 30 C. W. N, 524 ; 44 C; L. J. 427. 
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> A ‘general’ tax isa ‘public demand’; but it is one whichis levied upon a 
wholly different principle and in respect of a wholly different kind of liab¥lity ; 
such a public demand-is made upon the zemindars in company with other classes 
of the community and with no exclusive reference to the source from which their 
incomes are derived. 


Per Mukerji, Y: (Suhrawardy, F concurring): It is clear from the Regula- 
tions that the public assessment can be augmented in any way,*so long as the 
method adopted does not-mean to take away a portion of this income or profits 
gua such-income or profits. 


To impose a further tax on the income or profits, does away with the fixity of 
revenue and alters that which was guaranteed to be unalterable. 


The object of the Permanent Settlement in exempting from further burdening 
income, was primarily to protect and improve agriculture, as that then was the 
chief source of income, and the exemption of agricultural income from the 
operation of the income tax perhaps indicates a continuity of policy on the part of 
the Legislature in that respect. The words of the Settlement, however, are 
clear enough as indicating an intention to leave untouched for all times to come 
the surplus that the landholders will be able to derive as income or profits from 
the lands of his estate- 


Held by majority : The words used in charging sections of the Indian Income 
Tax Act, 1922, subject to the exemptions provided for by tbe Legislature itself, 
are sufficiently wide to cover income from the profits. of Jand in permanently 
settled estates, subject to the said exemptions, liable to assessment to income 
tax. 

. Per Mukerji, $: (Sukrawardy, $. concurring): The Income Tax Act of 
1922 does not make all persons taxable, nor all land taxable, nor all incomes 
taxable nor again all sources or all other sources taxable. 


Held by majority: The general rule is that where two Acts are inconsistent 
or repugnant, the latest expression of the will of the Legislature must prevail, 
provided the Court is satisfied that the repeal of the prior enactment must flow 
from necessary implication. Hence if one statute enacts something in general 
terms, and afterwards another statute is passed on the same subject, the subse- 
quent statute will usually be considered as repealing by implication the former 
statute. In certain cases again ‘special’ Acts have been held impliedly to repeal 


a prior general Acte But in each case, it depends on the particular terms of the 


statute in question. There is again the further rule that prior statutes are not 
to be held to be repealed by implication by subsequent statute if the too are 
repugnant in cases where the prior enactment is special and the subsequent 
enactment is general. The guiding rule is that each enactment must be construed 
according to its own subject matter and its own terms. There is however a 
further proposition that the rule referred to above must not be pressed too far 


‘and that a general statute may repeal a particular statute if the subject matter of 
-the two legislation is one and the same. The test also is, are the provisions of 


a later Act so inconsistent with or repugnant to the provisions of an earlier Act 
that the two cagnot stand together ? In which cases, the maxim Leges posteris 
ores contrariaos abrgat must apply. But where the Legislature passes a later Act 
without reference to an earlier Act and that earlier Act is one: which has been 
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in force for along time and is therefore well known it seems reasonable and 
p&per that the Court should try to construe the two Acts consistently if it is 
possible to do so. 


Where the subject matters of the two legislations (The Permanent Settlement 
Regulation I of 1793 and Indian Income Tax Act of 1922) are different, the later 
statute is on a subject which is financially and economically different from that 
dealt with in the statute of 1793, one dealing with revenue assessed on lands, the 
other a tax on profits, the two enactments can stand side by side as not being 
inconsistent: Nova Scotia Steel and Coal Co. v. Minister of Finance and 
Customs (1). 


Per Mukerji, F, ( Suhrawardy, F concurring): The Permanent: Settlement 
Regulation I of 1793 may stand as an exceptional proviso under the Income-Tax 
Act of 1922. 


The Legislature has absolute right to abrogate, modify or destroy any right 
or privilege, even if it be of its own creation. f 


The Income Tax Act, like other statutes, must be read according to the 
ordinary and natural construction of the words with only such aid as is afforded 
from within the four corners of the statute itself read as a whole. 


Held by majority: The Legislature in enacting the Indian Income Tax Act 
of 1922 has sufficiently expressed itself in declaring that income from land 
{including revenue free as well as revenue paying lands) is assessable to income 
tax. 


The exemption claimed should be looked at in connection with the 
subject matter of the Act in which it is contained and also in connection with the 
context in which it occurs. 

Reference under section 66(2) of the Indian Income Tax Act 
of 1922. 


A reference was made by the Commissigner of Income Tax, 
Assam, under section 66(2) of the Indian Income-Tax Act, refrreing 
the following questions for the opinion of the High Court. 


I. Whether the following sources of income are agricultural and 
therefore exempted from assessment to income tax under section 
4(3) (VIII) of the Act : 

(i) Jalkar or rents received from fisheries. 

(ii) Ground rent from land used for potteries. 

(iii) Ground rent from land used as brick fields. 

(iv) Fees received fromthe tying up of boats against the 
assessee’s land. l 
- . (v) Fees received from land used for storing purchases of crops 


(paili). 


(vi) Fees received from cart stands. 


(1) (1922) 2 A. C. 176. 
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Civi. (vii) Punyaka Nazar or Nazar paid by tenants of agricultural 
1927. holdings at the beginning of the zemindari year. ` 

Sir (viii) Vasar for petitions presented to the zemindar, dealing 

King-Emperor o : o. 
Ov with questions of succession, settlement and partition. 
Mona int loose (ix) Ground rent for permanent shops at Hats and Bazars. 
— (x) Stall fees paid by temporary (daily) sellers at Hats and 
Bazars. 


II. Whether income derived from such of the above sources as . 
were not taken into consideration at the time of fixing the jama at 
the permanent settlement is assessable for income tax purposes. 

III. Whether having regard to the terms of the Permanent 
Settlement Regulation income derived from the above sources in 
permanently settled estates, is liable to assessment to income tax. 

tie The material facts appear from the following order of the 


pane Assistant Commissioner of Income-Tax, Goalpar a District. 
December, 22. 


This is an appeal preferred by Raja Probhat Chandra Barua of 
Gauripur against the order dated 29-8-25 of Mr. S. Goswami, Income 
Tax Officer, Dhubri, assessing the appellant to tax on a total income 
of Rs. 81,176 for the year 1925-26. 

According to the appellant he should have been assessed on 
Rs, 25,328 only and no assessment should have been made in respect 
of the following items of income namely. 


Rs. a p 

. 1. Jalkar ... vas .. 23,634 0 o 

2. Kilai Khajna ay a 45 00 

3. Itkartan - eee ki 4715 0 o 

4. Khutigari oes a JII o o 

5. Paiali ... is one 615 o o 
6, Gari rakha mek a 

Sthaner Khajna ... Bi 67] o o 

Ja Punyaha Nazar... - oes 5:425 0 o 

Darkhastha Nazar... we 2,172 0 0 

g. Chandina Chalar Khajna .« 349] 0 0 

ro. Hat Bazar sue «se 19,207 0 o 





Total .. 55:848 o o 
It has been contended that all these items of income are 
derived from land included in the permanently settled estate of the 
appellant and are “agricultural income” and therefore not liable to 
assessment under the Indian Income-Tax Act. 


There is no doubt that the appellant derives these items of 
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income from his Permanently Settled estate and that such estate 
is assessed to Land Revenue and local rate in British India, But I 
am not prepared to hold that all these items of income are agricul- 
tural income. 

Under section 4 of the Indian Income-Tax Act, itis applicable 
to all income profits or gains as described or comprised in section 6, 
from whatever source derived accruing or arising or received in 
British India or deemed under the provisions of the Act to accrue 
or arise or to be received in British India save and except the classes 
of income mentioned in clause 3 of section 4 of the Act, and one 
class of such exempted income is agricultural income. It has been 
argued on the authority of the decision ofthe Patna High Court 
in the case of the Maharajadhiraj of Darbhanga that no income 
derived from land permanently settled should be assessed to income 
tax. The decision of the Calcutta High Court in the case of the 
present appellant in another case was contrary to that of the Patna 
High Court. The Indian Income-Tax Act isa self contained Act 
and there appears to be nothing in its provisions to indicate that it 
was the intention of the legislature to exempt non-agricultural 
income from assessment by reason only of the fact that such 
income was derived from land which had been permanently settled 
and assessed to land revenue or local rate or both in British India. 
Asa matter of fact such income is assessed to income-tax. I am 
therefore not prepared to hold that such income is notliable to, 
assessment unless of course it is “agricultural” income within the 
meaning of section 2(1) of the Act. i 

With regard to the main item “Jalkar” it has been argued that 
although there is an adverse decision of the Calcutta High Court 
passed in the case of this very appellant I should make a reference 
under section 66 of the Indian Income-tax Act in view of the conflict 
of decision of different High Courts. Iam certainly not prepared 
to make a reference and I do not think I have the power to do so. 
The decision of the Calcutta High Court in respect of this very 
point, must be accepted and cannot be questioned by the Income- 
tax authority in this District, who should dispose of similar cases 
conformably to such decision (see sub-section 5 of section 66). 
“Jalkar’ is by no means an agricultural income. It may be income 
derived from Pisciculture but is not derived from land which is 
used for agricultural purposes. 

Items 2 and 3 are income from potteries and brick fields. The 
estate levies rent or compensation from persons who cut or remove 
earth of particular kinds which are considered suitable for special 
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Civit. purposes. I cannot hold that such income is derived from land 
1927. which is used for agricultural purposes. 
wad . . . . 
King-Emperor Item 4 Khutigari—Some rent or rate is levied by the estate for 
Rajah Probhat Oring boats on banks alongside rivers or streams flowing within 


Chandra Baruah. its jurisdiction. It cannot be held that such land is used for agri- 
cultural purposes. 





Item 5 Paiali—A levy is made for land used by merchants etc, 
for storing or stacking purchases of crop previous to their removal 
elsewhere. Such lands are not necessarily land used for agricul- 
tural purposes, although it may be that such stacking is sometimes 
actually made on agricultural holding, but there are no materials 
on which it can be ascertained what proportion it bears to the total 
income. 


Item 6 rent for cart stands cannot by any means be called 
income derived from land which is used for agricultural 
purposes. 

Item 7 Punyaha Nazar. This is said to bea voluntary and 
customary Nazar or Salami paid by tenants at the beginning of the 
zemindari year. It has been contended by learned pleader that 
this income should be regarded as agricultural income in accor- 
dance with the recent decision of the Full Bench of the Calcutta 
High Court in the case of Mawabsadi Meher Bano Khanum v, The 
Secretary of State for India in Council. The point for decision in 
that case was whether Nazar or Salami paid by a tenant to his land- 
lord for the recognition of a non-transferable holding was exempt 
from assessment and’it was decided that it was agricultural income 
not liable to assessment. The Income-tax Officer has already in the 
present case granted exemption, in accordance with that decision, 
in respect of Rs. 4,921-15-0 derived by the appellant as mutation 
Nazar. The item of Punyaha Nazar however is quite different from 
mutation Nazar. It isa voluntary and customary payment~an ine 
come in the nature of an (abwab) which is not expressable by law, 
but which is exacted presumbly from obedient tenants of the estate, 
in addition to rent. It cannot in my opinion, be held to be rent or 
revenue derived from land which is used for agricultural puposes, 
although it is true that itis paid to or levied by the landlord by 
virtue of his being the proprietor of the estate. Itis profit con- 
sisting of gifts of small sums of money made to the landlord in order 
to win or retain his affections or asa token of loyalty. I am not 
prepared to hold that this is agricultural income. 


Item 8 “Darkhast Nazar” is pure and simple petition fee levied 
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on petitions filed from time to time by tenants in the landlords’ 
Shristas. 

It’cannot be regarded as rent or revenue derived from land used 
for agricultural purposes. . 

Item 9 represents rent collected for site of shops or holdings 
occupied by merchants or traders at Hats and Bazars. These are 
lands of special value asscssed to rent ata much higher rate of 
rent than agricultural holdings. These lands are by no means 
lands used for agricultural purposes and the income derived there- 
from is not therefore agricultural income. 

Item 10 represents fees or tolls levied from stall keepers or 
temporary shopkeepers at Hats and Bazars. The right to collect 
such tolls or fees is sometimes sold in auction and sometimes 
collections are also made directly by the servants of the estate. 
Such collections cannot, I think be said to be agricultural income. 

Items of income such as those dealt with above have always 
been assessed to income-tax in the past. They have not been 
treated as agricultural income and I do not see any good reason 
why they should be exempted from assessment. 

The result is that the appeal must fail. I confirm the aésess- 
ment made by the Income-tax Officer and dismiss this appeal. 

The reference came on for hearing before Sir Lancelot Sander- 
son. C. J. and Sir George Claus Rankin, Judge, who, on the 2zst 
May 1926, referred to the Full Bench by the following order : 

Sanderson, C.J. This is a letter of reference from the 
Commissioner of Income-tax, Assam, dated the 12th of March 1926, 
and the following questions are referred for the decision of the High 
Court under section 66(2) of the Indian Income-Tax Act of 1922 
(1) “Whether. the following sources of income are agricultural and 
therefore exempted from assessment to income-tax under section 
4(3) (viii) of the Act”. Then there are set out ten items. 

The learned vakil, who appeared for the assessee, stated that 
‘he did not intend to argue that the income from any of the items 
could be said to be agricultural except items (v), (vii) and (viii) 
namely ‘fees received from land used for storing purchases of crops 
(paiali)” “‘Punyaha Nazar or Nazar paid by tenants of agricultural 
holdings at the beginning of the zemindari year” and “Nazar for 
petitions presented to the zemindar, dealing with questions of succes- 
sion, settlement and partition”. 

The second question is as follows: “Whether income derived 
from such of the above sources as were not taken into consideration 
at the time of fixing the Jama at the Permanent Settlement is 
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assessable for income tax purposes” and the third question is: 
“Whether having regard to the terms of the Permanent Settlengent 
Regulation income derived from the above sources in permanently 
settled estates is liable to assessment to income tax”. 

It appears that the point which is raised in the third question 
was considered by Division Court consisting of my learned 
brother Mr. Justice Rankin and Mr. Justice Page in the 
case of Emperor v Probhat Chandra Barua (x). My 
learned brother Mr. Justice Rankin decided that income 
derived from fisheries and from sthaljat (i. e. land used for stacking 
timber) is not “agricultural income or income derived from land 
which is used for agricultural purposes within the meaning of 
sections 2 and 4 of the Income-Tax Act, ” and that “such income is 
liable to:income tax notwithstanding the Permanent Settlement 
Regulations of 1793". My learned brother Mr. Justice Page did not 
agree with him in that judgment and the result was as stated by the 
learned Judges in their judgment of the 8th of January, 1924 that 
clause 36 of the Letters Patent applied to that matter and that 
consequently the judgment of my learned brother Mr. Justice 
Rankin, who was the Senior Judge, prevailed. 


It has been agreed by the learned vakils, who appeared in this 
case for the respective parties, that the judgment of my learned 
brother Mr. Justice Rankin must be regarded as the judgment of 
a Division Court. ' I agree with the opinion, which was expressed 
by the learned vakils, 


The point which is involved in the abovementioned question 
arose in another case, which is entitled King Emperor v. Indu 
Bhusan Sarkar (2). 


My learned brothers Mr. Justice Cuming and Mr. Justice Page 
in that case decided that “where income from fisheries lying within 
an estate was included in the assets upon which land revenue was 
assessed under the Permanent Settlement Regulation (I of 1793), 
incomes from such fisheries are not further liable to assessment 
under the Income-Tax Act”, 

It is clear that that decision was contrary to the decision of my 
learned brother Mr. Justice Rankin in the case, to which I have 
referred. 

The result is that there are conflicting decisions of two Division 
Courts with regard to the point which is raised in the third ques- 
tion, and it would be impossible for this Court to agree with both 

(1) (1924) I. L. R. gr Cale. 514. 
(2) (1924) 44 Ce L. J. 427; 1. L. R, 53 Calc. 524; 30 C. W. N. 524. 
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of them, and this Court would be compelled to differ from one of 
those Division Courts upon a point of law. 

The result is that, in my judgment, this Court is compelled to 
refer the question for the decision of a Full Bench. 

The Rule, which refers to this matter, is Rule: of Chapter 
VII of the Rules of the Appellate Side and is as follows :— 
“Whenever one Division Court shall differ from any other Division 
Court upon a point of law or usage having the force of law, the 
case shall be referred for decision by a Full Bench”. 

Both the learned vakils are of opinion that this case should be 
referred to a Full Bench and I agree with that opinion. 

Therefore, one question, which we refer to the Full Bench, is 
that which is contained in the third question submitted by the 
Commissioner of Income-Tax. 

Tt remains to be considered whether the point, involved in the 
second question, also should be referred to a Full Bench. 

I am of opinion that it should be. The point, involved in the 
second question, is clearly covered by my learned brother Mr. 
Justice Rankin’s judgment and although the decision of my learned 
brothers Mr. Justice Cuming and Mr. Justice Page was with 
reference to income, which was included in the assets upon which 
land revenue was assessed under the Permanent Settlement Regu- 
lation, the judgment, in my opinion, is wide enough to include the 
point which is involved in the second question in this case. The 
principle, on which the decision was given, was in direct contra- 


diction to the conclusion at which my learned brether Mr. Justice. 


Rankin arrived in the abovementioned case. 

The result is that, in my opinion, both the questions II and II 
should be referred for decision of the Full Bench. 

In my opinion, it would not be reasonable for this Court to 
embark at the present moment upon a consideration of the items 
in the first question, to which the learned vakil for the assessee 
referred, namely items (v), (vii) and (viii), because it must be 
obvious that, if the points arising in questions II and ITI are 
decided by the Full Bench in one way, the matters arising in 
respect of question I will not require consideration. 

Rankin, J. I agree. 

Mr. N. N. Sirkar (with kim Mr. Jatindra Mohan Chowdhury) 
for the Assessee: Under section 4 of Income-Tax Act (XI of 
1922), the tax isto be levied on all incomes, ‘profits or gains 
from whatever source derived, accruing or arising or received in 
British India. Section 6 in five sub-sections enumerated the different 
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Civit,- classes or sources of income and in sub-section (vi) said “ other 
1627: sources”, : 

ie . . , . 

peg The Commissioner contends that incomes from fisheries fall 


Kitig-Eniperor ae i 
within “ other sources” and relies on the words of the Bengal 
Rajah *Probhat 


Chandra Baruah, Permanent Settlement Regulation (I of 1793). 

= Reference is made to Articles 3, 4 and 6 of Regulation I of 1793, 

/ `° ` whereby, the amount of revenue payable by the zemindar for 
his zemindari is fixed in perpetuity. As the incomes from fisheries 
were taken into consideration in assessing the amount of revenue 
payable, he is paying revenue for the fisheries. Zo assess now 
these fisheries to income tax ts in reality to increase the amount of 
revenue payable by him. Reg. I of 1793 contains a promise by the 
Crówn, that the demand of the Crown upon the owners of land, 
the revenue, rate or tax or whatever may be the name, shall never 
be increased. See also Preambles to Regs. II of 1793, IL of 181g 
and VIII of 1819. 


t Jalkar’ is not an ‘agricultural income’, as defined in section 
4 (3) of the Income-Tax Act. Government can abrogate its solemn 
promise made to the zemindars of Bengal in 1793. <King-Emperor 
v. Indu Bhusan Sarkar (1). But the question is whether by enact- 
ing the Indian Income-Tax Act, the Government has really gone 
back on its promise made in 1793, by making a further demand on | 
owners of permanently settled estate. Mr. Justice Rankin as he 
then was, held'in Emperor v. Probhat Chandra Barua (2) that 
it has not. a 

The provisions of Reg. L of 1793 have in no way been repeal- 
ed expressly or impliedly by the Income-Tax Act of r922. 


The generality of the words used in the charging sections of the 
Income Tax Act is inapplicable to zemindars whose lands are in 
permanently settled estates and with whom a binding eee ` 
was entered into by the State in 1793. 

. Abrogation of an existing Statute should bein the clearest possible 
language. ' 

' Section 68 of the Income-Tax Act contains a Schedule giving 
the names of 7 Statutes which had been repealed. The Perma- 
nent Settlement Regulation was not one of them and it. not having 
been expressly abrogated c or repealed, is to be construed as deing 
in ee i 


a) t1926) 44C. L. J. 427 ; I. L. R, 53 Cale. 524, 
(2) (1924) I. L. R. 51 Cale. 514. 
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wA prior special Act cannot be repealed by a dater general Civi. 
Act by implication. ATN 
In cases of conflicts of Statutes, the rule of interpretation is eee 


that fhe prior special Statute can only be repealed by a later KIng-Emperar 
general Statute, if, in the latter, there is express reference to the Rajah Probhat 
prior Statute and express repeal by such reference to it: Associated Chandra Baruah. 
Newspapers Limited v. Corporation of the City of London (1); 
Kutner v, Phillips (2); Thorpe v. Adams (3) ; Fitzerald vy. Champ- 
neys (4) ; Hornsey District Council v. Smith (5); Edward Garnett 
v. William Bradley (6);and In re Smiths’ estates, Clements v. 
Ward (7). 
In using the word revenue in Article 2, Reg. I of 1793, the 
legislature had in mind the history of the Permanent Settlement 
Regulation. 
(Buckland, ] : Refers to Mullick J’s judgment in Makharaja- 
dhiraj of Durbhanga v. Commissioner of Income Tax (8). 
Royalty from mines is liable to payment of income tax: 
Manindra Chandra v. Secretary of State for India (9) affirmed on 
on appeal by Privy Council (10). 
Refers also to the wording of Article 7 cl. (4) of Reg. I of 1793 
as well as to the history of the legislation in Reg. VIII of 1793]. - 
The language used in the Regulation is “ public demand will 
not be increased”. Public demand is demand over land. Income 


tax is public demand. - f 
Refers to Reg. I of 1793 and Preambles to Regs. II of 1793, IT 
of 1819 and VIII of 1819. : 


[Panton, J : Income tax will not vanish. 
What happens to Government Promissory Notes ? 
Excise, custom, land revenue, income tax—all revenues. Arrears 
of income tax are realised as land revenue]. 
[Sukrawardy, J : Land revenue is income tax in some sense]. 
Yes, in some sense. 
. Income-Tax Amendment Act (XXIV of 1926) makes no amend- 
ment which gives a go by to the Full Bench decision of Madras, 
Chief Commissioner of Income Tax v. Zamindar of Singampatti (11). 
(1) (1916) 2 A. C. 429. (2) (1891) 2 Q. B. 267 (271) 
(3) (1871) 6 C. P. 125 (135) ns 
(4) (1861) 2 J. & H. 31 (495 54) ; 70 E. R. 958 (965, 967). 
(5) (1877) 1 Ch. 843 (865). (6) (1878) 3 App. Cas. 944 (967, 968, 969). 
(7) (1887) 35 Ch. D. 589 (504). (8) (1924) I. L. R. 3 Pat. 470. 
(9) (1907) I. L. R. 34 Cale. 257 ; 5 C. L. J. 148.8 
(10) (1910) I. L. R. 38 Calc. 372 ; 13 C. L. J. 124. 
(11) (1922) 1. L. R. 45 Mad. 514- 
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[Siz B. C. Mitter: The new Act has no bearing whatever. 
It only deals with certain matters of procedure]. 

In Freeman v. Fairlie (1), it i$ stated that the royal prerogative 
is to take a particular portion of the land revenue. The object of 
the Permanent Settlement Regulation is to fix the land revenue. 
The Government has not given up the right of other taxation. 
Taxation is quite a different matter. Article If of Reg. Iof 1793 
says that the public assessment is fixed for ever. Effect of imposi- 
tion of income tax is decrease of profit. 


Public demand is jama upon the land. Immunity has to be 
clearly shown from the Statute. Mines and profits within the ambit 
of the zemindari must also be free from taxation. 


Refers to Articles I to VI of Reg. I of 1793. There is nothing 
in the Statute which warrants a construction that royalties should be 
taxed. That will be augmentation of public assessment. Public 
demand means rent converted into revenue. Pitts Indian Statute 
fixes’ permanently tributes &c, giving up at the time the 
nature of collections used to be made. Refers to Field’s Regula- 
tion p. 197. 

In the Preamble to Reg. iI of 1819, the legislature is speaking 
of revenue. 


For the meaning of jama, Wilson’s Glossary of British India 
is referred to. The ordinary meaning is rent. 

The correctness of the judgments in the cases of Manindra 
Chandra v. Secretary af State for India (2); dn the Matter of Raja 
Jyoti Prasad (3)and Maharajadhiraj of Darbhanga v. Commissioner 
of Income Tax (4) depends on the construction of the Statute. 

For the rule regarding construction of Statutes, /ones v. Mersey 
Docks (5); Ishan v. Safatulla (6); Emperor v. Probhat Chandra 
Barua (7); Chief Commissioner of Income Tax v. Zamindar of 
Stingampatii (8) and Sir F. Halliday’s Minutes are referred to. 

. Under: section 27 of the Road Cess Act, all incomes are assess- 
able. Income not to be assessed is expressly mentioned in the 
Act. 


(1) (1828) 1 M. I. A. 305 (342). 

{2) (1907) 1. L. R. 34 Cale. 257 ; 5 C. L. J. 148. 

(3) (192176 Pat. L. J. 62; L. R. 53 L A 100. 

(4) (1924) L L. R. 3 Pat. 470. 

(5) (1864-65) 11 HL, C. 443 (481). (6) (1921) 26 C. W, N. 703 (707). 
(7) (1924) 1. L. R. 51 Cale. 504 (550). 

(8) (1922) I. L, R. 45 Mad, 514 (526). 
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The Income Tax Acts of 1886 and r922 extend to the whole of 
British India. The Income-Tax Act of 1922 was further amended 
in March, 1926 and although the Full Bench decision in Madras 
and the decisions in the High Courts of Patna and Calcutta took a 
different view of the matter from that of Rankin J. it is significant 
that neither the legislature nor the Government took any steps to 
amend the Act on the lines of the judgment of Rankin, J. 

The onus lies heavily on the Crown to shew that it meant to go 
back on its promise. 

Sir B. C. Mitter (with him Mr. Surendra Nath Guha) for 
the Crown: The amended Act of 1926 relates to matters of 
procedure only and the Court cannot draw any inference 
adverse to the Crown from the silence or inaction to get over the 
decision of the three High Courts which either proceeded from a 
different standpoint as was the case in Madras which had a special 
Sanad or engagement with the Government, or from very dissentient 
opinions, such as had been in Patna and Calcutta. The Permanent 
Settlement Regulation was not in the minds of the Judges. 

The Permanent Settlement Regulations merely fix the jama or 
revenue in perpetuity; secondly, the Regulations do not contain any 
promise that no tax will ever be levied upon owners of land ; and, 
thirdly, the only promise made by the Crown in the Regulations is 
that the jama will not be increased in future. What was given up 


by the Crown was the right to increase the jama. The State never 


promised not to levy income tax on zemindar. 

The Regulations make it clear that it is the prerogative of the 
Crown to take a particular share of the produce of the land. This 
share is commuted to money rent. Prior to the passing of the 
Regulations, this rent used to be farmed out and the rent was liable 
to increase from time to time. By this the Government became 
loser as they could not collect the dues. Then ‘followed the 
lengthy controversy on the subject which was embodied in the 
Minutes of Sir John Shore and the Despatch of Lord Cornwallis 
which declared the zemindars to be the actual proprietors of the 
soil and the Regulations in enacting the same merely said that the 

' rent which is now called revenue will not be increased. But by 
that, further powers of taxation on owners of land are not given up 
by the Crown. Refers to Field’s Regulation page 75 which said 
“no demand shall be made for augmentation of the public assess- 
ment”, Public assessment is the jama or revenue, which is not to 
be increased. 

The effect of the imposition of income tax on the zemindars 
may be to reduce their profits on incomes derived from land, but 
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Civit. that will not be increasing the jama. There is no TEOR of 
1927. repealing the Permanent. Settlement Regulation. 
ea Immunity from a fiscal Statute has to be shown from the terms 


King-Emperor 
of that very Statute. The onus is on the assessee, who claims 
Rajah Probhat 


Chandra Baruah, Exemption, to show heis exempted by the words of the Statute: 
saie and if any exemption is claimed, it should be brought within the 
clear language of section 2 of the Income Tax Act :° See Maxwell 

on Statutes, 6th edition page 508 and Blackbrom v, Flavetta (1). 

(Buckland, J: Youare taking a portion of the profits from the 
zemindar as revenue and then you are charging the same man on, 
the balance of such profits after payment of revenue, with another 
tax, Are you not really increasing the jama in an indirect 
way ?] 

But his jama remains the same, with which only the Regula- 
tions are concerned ; only the profits are reduced. 

[C. C. Ghose, 7: Inthe Regulations we find the engagement 
of the Crown with the zemindar whereby the ten-elevenths of the 
profits from land then under cultivation were appropriated 
by the Crown ; one-eleventh only was left to the zemindars with 
the promise that such amount shall never be ‘increased—the 
zeminders being given the liberty of developing waste lands and 
taking the entire profits of their industry. Cannot a subject rely 
upon such definite promise ?] 


° There is no mention there of taxation which may be imposed 
thereafter, reducing the zeminder’s income from all sources. 

[C C. Ghose, Ja Pitts India Act of 1784 directed the enquiry 
into this question, resulting in the passing of these Regulations. 
You will find that also talks of fixing the tribute on land.] 

Income tax does not lessen the tribute so fixed. See section 31(2) 
of Regulation II of 1819. 


The subject matters of taxation in the Regulations and in the 
Income-Tax Act are quite different. The former taxes the land, 
the latter income. Therein lies the difference in the principle to be 
applied in order to determine whether there was a repeal of an 
earlier special Statute by a later general one. 

The cases cited by the other side have no application to Abe 
present case as the subject matters of the two Statutes are 
different ; Jones v. Mersey Docks (2). 

The history: of income-tax legislation in India furnishes a 


(2) (1881) 6 App. Cas. 628 (634). 
(2) (1864-65) i: H. L. C. 443 (481). 
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‘regulation of agreements of the assessee. The Act of 1860 also 
taxed the income of zemindars’ from permanently settled estates 
and. they never objected. 

[C. C. Ghose, J: Are we entitled to look into the proceedings 
of the legislature before 1793 ?] 


` When there is doubt in the construction of Statutes, reason of 
its origin may be looked into: Nova Scotia Steel and Coal Company 
Limited v. Minister of Finance and Customs (1). 

Lands are not agricultural in the permanently settled estates. 
The levy is not upon ths fish or produce of the land. Financially 
and economically they are of different imports. The subject 
matters are not the same. It depends upon the skill. It is not 
a tax upon the produce. 


There is no question of subordination, The two Acts deal 
with different sources of revenue. Public demand, a share of the 
produce, has not been raised. 


[C. C Ghose, J: Only some of the zemindars agreed to be 
taxed. The Maharajah of Burdwan and other principal zemindars 
forwarded a memorial to the then Viceroy consenting to the tax, 
as a national emergency had arisen after the Mutiny on account 
of the finances of the Government having been disorganised. Sir 
F. Halliday’s Minutes give the whole history of it.] 


That will not affect the question of construction of the * 
Statute. f 


Then there was the further fact that royalties from mines in 
permanently settled estates were taxed under the Act of 1886. 
The words “ other sources” in the Act of r922 also occurred in 
the Act of 1886 and it was held in Manindra Chandra Nandi v. 
Secretary of State for India(2z) that income from ‘royalties came 
within the words “ other sources”. The charging words in the 
two Statutes are the same and the profits also came from per- 
manently settled estates. Jalkar and royalty, both stand on the 
same footing ; they stand or fall together. If Jalkar is not to be 
taxed on the principle that income from a permanentlv settled 
estate cannot be further taxed, then the decision in Manindra v. 
Secretary of State (2) is to be overruled, 


(Mukerji, J: The decision in Manindra Chandra Nandi v. 
Secretary of State for India (2) does not really affect the present 


(1) (1922) 2 A. C. 176, 
(2) (1907) I. Le R. 34 Cale. 257 55 C. L. J. 148. 
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question, there the point whether income from royalties of an 
estate permanently settled in 1793 could not be charged with 
income-tax, never arose at all]. 

But the fact was there. 

There had been other impositions on owners of land which, if 
the contentions of the assessee were true, had repealed the Regu- 
lations. The Road Cess and Public Works Cess Acts of 1878 levied 
assessment on owners of land. 

[C. C. Ghose, J: That was because the zemindars and other 
owners of land had regulated their duty of making and main- 
taining roads and bridges which was one of their engagements 
with the Government under the Regulation.]} 

Here other exigencies of the State demand the money to 
be levied as income tax. 

The scheme of the Income-Tax Act of 1922 was then dealt 
with. Allincomes are made assessable to the tax—the object 
being equality of taxation. There is an exemption in the case 
of ‘agricultural income’; see section 2. So, if an assignee claims 


‘exemption from the tax, he will have to bring himself within the 


statutory exemption. Though the assessee concedes that ja/kar 
is not an agricultural income ; yet he claims exemption on the 
ground that his income from jalkar does not come within the 
purview of the Act. The words used in the charging section of the 
Income-Tax Act, 1922, are very wide, including income from 
land in permanently settled estates, subject to the said exemption. 

It was contended by the assessee that a repeal of the Perma- 
nent Settlement Regulations would be the effect of imposition of 
income tax. That presupposes that the subject matters of the two 
Statutes are -identical, which they are not. Even if they were so 
identical, the later Statute would prevail. In the case of implied 
repeal the rule is that the “latest expression of the will of Par- 
liament prevails”: See Craies on Statutes, 3rd Ed. pp.. 306, 312. 
Accidental inconsistencies pe two Statutes do not imply a 


repeal of the earlier one. 
[Buckland, J: Nobody ia argued that there is an implied 


repeal of the promise about the fixity of the jama: the question 
is whether there is an implied repeal of the exemption. Implied 
repeal could only arise if there is an identity of the subject matter. ] 
That is my contention, but the reduction of the profit has been 
taken to bea repeal of the exemption ‘and hence repeal of the 
promise—not to increase the jama. 
The various Cess Acts—Dak cess, Public Works céss, Road 
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cess &c—which were passed between 1817 to 1871, imposed taxes Civit. 
_ or cesses on owners of land and no question of any infringement of 1937. 
the Permanent Settlement Regulations or any repeal arose poo 
. à cd King-Emperor 
hitherto. Income tax is no more an infringement than the cesses o. 
Rajah Probhat 


levied by the Government. In interpreting the two Statutes, the Chandra Baruah. 
intention in the Income-Tax Act has to be looked into with special —_ 
reference to the subject matter, history and the terms of 

the Act. ; 

[C. C. Ghose, J: But you cannot look into the previous his- 
tory before the passing of the Statute. For example, as in the 
present ‘case, the first settlement for land revenue was made in 1782 
by Warren Hastings, for 5 years, then for one year, and then 
again for 3 years. | 

If the meaning of the Statute be doubtful, then you can look 
for the reasons of the Legislature. 

[C. C. Ghose, J: You will find on reference to Article 7 of 
Lord Cornwallis’ Despatch, that Lord Cornwallis has exhausted the 
resources of language for conveying an assurance to the zemindars 
thatat no future time would the jama or public assessment be 
increased. ] 

Your Lordship could put yourself in the position of Lord 
Cornwallis and judge the meaning and extent of the promise. 

[C. C. Ghose, J: Lam putting it forthe purpose of finding 
out if there is any real basis for the argument of a ‘ definite. 
promise ’]. 

[Sukrawardy, J : Is not your argument this—the plain meaning 
of the Income-Tax Act by implication repeals a part of the Perma- 
nent Settlement Regulations.] 

I would not like to be dragged into the question of repeal, 
whether implied or expressed. The Income-Tax Act taxes non-agri- 
cultural land within permanently settled estate. 

[Swhvawardy, J: That is only another way of putting the 
same thing. ]. 

Income-tax is nota tax on the produce of the land. /alkar 
or income from fisheries is not a share of the produce. Income tax 
is financially and economically different from the public 
revenue derived from land. The subject matters of the two 
Statutes being different, each taking a different source, one of the 
Statutes cannot be subordinated to another. Relies on Nova Scotia 
Steel and Coal Co. v. Minister of Finance and Custom (1). 

The rule about a subsequent enactment of a genera] nature not 


{a) (1922) 2 A. C. 176. 
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Cwi. being held to affect. in any manner on earlier Statute on a special 
1927. subject cannot be pushed too far, inasmuch as the subject matter of 
King-Emperor taxation under the later Statute is different from the subject matter 
v. of taxation under Reg. I of 1793, being financially and economi- 
Rajah. Probhat 


Chandra Barúah, Cally different and having regard to the express specification of cer- 
= tain exemptions only, the assessee’s claim must fail. , 

The cases cited by the other.side have no application on the 
question whether between a prior special Act and a later general 
Act, the former or the latter prevails. 

(Buckland, 7: Suppose there is a printing press ona permanene 
tly settled estate; is the income from the press liable or not to 
income tax? I am putting it to test how for that argument is 
supposed to go.]. 

The assessee’s contention is that not only the right to take an 
increased share of the produce was given up but that the Sovereign 
has given up the entire right of taxation .over. profits from land, 
whether in the’ shape of produce or any other source of profits deriv- 
ed from land. 


[C. C. Ghose, J :- Can we look at the proceedings of the legisla- 
ture not for the purpose of interpreting the Statute but for the pur- 
‘pose of determining a question of fact as to whether the Legisla- 
ture had their attention -directed-to or knew anything about; ` the 
Permanent Settlement Regulations, when - enacting the Income-Tax 
Act? Itis’ said insome of ‘the judgments that there is noth- 
ing to show that the Legislature knew anything about. the exis- 
tence ofthe Regulations which were ances a century and a 
a half ago.] Ea 


No, you should not. In the well-known case of Paul v. 
Robson (1), in which your Lordship Mr. Justice Buckland was 
appearing with me as junior, I asked Mr. Justice Stephen to have a 
view of the premises but his Lordship refused it at once. `° ` 

(Buckland, J: But he did go and I was there]. 


-That was later, Refers to Phillips on Land Tenure. pp. 
27 31 319, Bell v. The Municipal Commissioners for the City of Mad- 
ras (2) and Madathapu Ramaya v. The Secretary of State ‘for 
India (3). 

_ It is the prerogative of the Sovereign to take a share of the 
produce from land and also to impose taxes ; what is abandoned 
(1) tg) 1. L. R. 39 Calc. 59. 

“(ay (1908-2) 1. L; R. 25 Mad. 487°. 

(3) (1903) I. L, R, 27 Mad. 386. 
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by’the- Sovereign by the Permanent Settlement Regulations, is the 
prerogative of further increasing the share of the produce from land. 

[C> C. Ghose, J: At the date of which you: are speaking, there 
was no quéstion of any prerogative. The East India Company 
were the Dewan.of Bengal, Behar‘and Orissa under the grant from 
Emperor Shah Alam II, dated August, 31, 1785.] 

' The East India Company had sovereign powers. 

[C. C. Ghose, J: The Company: were. merely de Jast 

Sovereign.] 

` Mr. NON: Sarkar in reply: There is some- confusion raised 
as to the scope and meaning of the word fama or public revenue. 
It is not rent in the sense of being'a share of the produce of land. 
It is the consolidated amount fixed after taking in ten-elevenths share 
of the profits from land, fisheries, forests, grass, fruits, wood, tolls 
from markets &c ; in fact, from every thing arising out of land and 
water within the ambits of a permanently settled estate, except cer- 
tain internal duties levied by the zemindar upon his tenants. Every 
thing was assessed from the returns filed by the zemindars and the 
corsolidated amount was called: jama, See Baden Powell on Land 
Revenue p. 159 and Phillipson Land’ Tenures‘pp. 269, 324. 

If the Statute of Parliament (24 and 25'Geo; TII. C. 25 section 

39), in pursuance of which these enquiries were made and the 
Regulations passed, were looked into, it will be patent that no lan- 


guage can be clearer that the intention of the Sovereign was to fix” 


the tribute in perpetuity and that the effect of the Regulations is to 
fix the same with a promise that the jama or the consolidated 


amount of various sources of profits from land and water shall never. 


be increased. Section 31 Reg. If of 1819 says that any demand for 
additional revenue shall be illegal and invalid and to the same effect 
is Reg. I of 1793, Art. IX referred to in Phillips Land Tenure, 
Pe 190. , 

Hence it is not correct to say that jama in the sense of agricul- 
tural income had been fixed in perpetuity, but that jama in the 
sense of public demand had been fixed for ever. The argument 
that so long as the jamais not increased, limiting it to profits of 
agriculture, the zemindar cannot have any grievance, is not valid. 

If income tax is levied on income from fisheries, which had 
already been charged to public revenue, it will be in breach of the 
promise contained in the Regulations. Any additional demand, 
whether by increasing under the head of jama “or by imposing 
a tax on the profits of land and water in iran settled estates 
will be illegal. ies 
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Civit. When income:tax is charged on the interest paid on Government 
2927. Promissory Notes, although there is the promise to pay the full 

. en 
King-Empero 334 per. cent. or § per. cent. as the case may be the case is different. 


: A Government Promissory Note is a promise by a private debtor 
Baek Prabhat and not an exercise of the right of sovereignty. Any private 
-— individual, if he has the credit, can issue a promissory note of that 
description, The Government, when it borrows, does so without 
prejudice to its right to tax the income from interest on loans in the 
capacity of sovereign. 

Royalty on mines, it is argued, has been taxed, without protest 
on the authority of Manindra v. Secretary of State({t). But there 
no question of Permanent Settlement was raised and that for a 
good reason. The Crown was asserting its right to the minerals ; 
See Secretary of State for India v. Raja Jyoti Prashad Singh (2) 
and the assessee wisely preferred to pay the tax on the income 
from minerals rather than loose the whole income itself by raising 
the question of the Regulations and thereby risking a decision 
against himself. There was no mention of Permanent Settlement 
in the decision of Manindra v. Secretary of State (1) and that is of 
no value to the Crown in the present case. 

As regards taxing the profits from the printing press set 
up on land ina permanently settled estate, it will be profits from 
a business and hence liable to be taxed. 

° ‘It is a perversion of argument to say that the assessee contended 
for immunity from all taxation. 


The various Cess Acts had been referred to in support of the 
-contention that owners of land were taxed without protest from 
them. The cesses are money raised and funded into, e. g.a 
road fund. It is money spent for the improvement of the zemin- 
dar’s own land by making roads &c. Under the engagements 
with the Crown contained in the Regulations, it is the duty of the 
zemindars to make the roads,do the policing and when they neglect- 
ed to do their duty, the Government stepped in and levied a tax 
fora specific purpose in exchange of the duties. 
` The income tax might not be spent on improvements of the 
zemindari nor was it in exchange of any statutory obligation. 

-Income-Tax Act defines classes of income which are assessable 
but does not classify or define the persons who are to be assessed. 
Because the Income-T'ax Act says that all incomes from all sources 


- (1) (1907) 1. L. R. 34 Cale, 257; gC. md: 148. 
(a) (1926) L. R, 53 I; A. 100. 
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are taxable, it does not and cannot shut out a particular individual 
-or particular classes of individuals from resisting payment of the tax 
on the ground that he or they are exempt either under a grant 
from the Crown, or under a certain custom enuring to his or their 
benefit in the matter of taxation or under a treaty or contract with 
the British Sovereign. 

(Buckland, J: If the Act said that every person should 
be liable to pay income tax, certainly the lands permanently 
settled would come within the meaning of the Statute. But the 
Act said every income Should be assessed. Can you conceive any 
income without a person ?] 


For example, after the Great War, certain person had been grant- 
ed lands free from all taxes and those grantees would be entitled to 
resist payment of income tax on the terms of their grant ; there 
might be rulers of States, who, under the terms of their treaties with 
the British Sovereign, were exempt from payment of all taxes on 
income derived by them from British India, or there might be 
individuals or classes of them, who under the terms ofa contract 
with the Government or under a Statute were exempt from taxes on 
income. In those cases the question of repeal or abrogation comes 
into play. 

It might be difficult for an assessee to take his case out of the 
classification given in the Act, but there are conceivable cases in 
which a person will be entitled to resist payment. Because the 
Statute has stopped after defining the classes of assessable 
income only, it cannot take away a man’s personal rights existing 
under other contracts or Statutes. Such is the case of the Perma- 
`~ nent Settlement holders. 


Taxation is also the object of the Income-Tax Act which is 
more general in its scope. Hence there is no difference between 
the subject matter of the Regulations dealing with taxation of parti- 
cular class of persons with reference to a particular class of property, 
and that of Income-Tax Statute. 

The immunity contended for by the assessee can be taken away 
by the Crown by expressing its desire to that effect in a proper 
manner. It was quite open to the Government to legislate and 
put anend to the rights of the holders of permanently-settled 
estates. The only thing required of the Legislature is to 
express its will on the point clearly in the manner it had done 
in the Cess Acts, making all lands liable to pay read cess. 

What is the ground for.saying that the object of the Income- 
Tax Act is equality of taxation ? ‘ Agriculturali ncome’ is defined in 
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the Act. There isa conceivable case in which such income 
would not be excluded e. g. there are lakhetaj (revenue-free) estates 
in India and which again is not subject to either any local rate or 
tax, unless it is assumed that there must be some local rate in every 
part of British India. Where is then the equality ? The scheme of 
the Act and intention to be gathered from such scheme is hence not 
to take away the rights of the zemindar under the terms of the 
48 Regulations which were passed and which came into force, all in 
one day, onthe plea that thereby equality would be obtained. 
The silence of the Legislature on points, where it would have been 
outspoken, supports the contention of the assessee that his right 
under the Permanent Settlement Regulations is to be preserved. 

I am not relying on the exemption provided forin the Income- 
Tax Act, but on the old contract with the Sovereign embodied in 
the Statute. 

It was argued that as the Act contained a specific provision for 
exemption, one should have to come within that exemption or not. 
If it had been said that all lands are liable to income tax and then 
certain exceptions are provided for, an assessee claiming exemption 
will have to bring his case within the statutory exemptions and no 


exemption by implication is permissible. 
j C A V 
The following judgments were delivered: 


C. C. Ghose, J: On the 12th March 1926 the Commissioner 
of Income-Tax, Assam, referred to this Court for decision under- 
section 66 (2) of the Indian Income-Tax Act of rg22, the 
following questions’; 

1. Whether the following sources of income are agricultural 
and therefore exempted from assessment to income-tax under sec- . 
tion 4 (3) (viii) of the Act. 

(i) Jalkar or rents received from fisheries. 

(ii) Ground rent from land used for potteries, 

(iii) Ground rent from land used as brick-fields, f 

(iv) Fees received from the tying up of boats against the 
assessee’ s land. 

‘(v) Fees received from land used for storing purchase of 
crops (paiali). 

(vi) Fees received from cart stands. 

(vii) Punyaha nazar or nazar paid by tenants of agricultural 
holdings at the beginning of the zemindary year. 

(viii) Nazar for petitions presented to the zemindar dealing 
with questions of succession, settlement and partition. 

` (ix) Ground rent for permanent shops at hats and bazars. 
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(x) Stall fees paid by temporary (daily) sellers at hats and 
bazārs. 

II. Whether income derived from such of the above sources as 
were not taken into consideration at the time of fixing the Jama 
at the Permanent Settlement is assessable for Income-tax purposes. 

III. Whether having regard to the terms of the Permanent 
Settlement Regulation income derived from the above sources in 
permanently settled estates is liable.to assessment to Income-tax. 

This Reference came on for hearing before the late Chief Justice 
and Mr. Justice Rankin, as he then was, on the zrst May 1926, 
when the attention of the learned Judges having been drawn to 
the conflict of opinion, as disclosed in the judgments in the cases of 
Emperor v. Raja Probhat Chandra Barooak (1), and Emperor'y. 
Indu Bhusan Sarkar (2) questions TI and III were referred by the 
learned Judges to a Full Bench for decision. The case of Emperor 
v. Rajah Probhat Chandra Barooah (1) was before a Division 
Bench, consisting of Mr. Justice Rankin and Mr. Justice Page. 
Mr. Justice Rankin held that income derived from fisheries and 
and from Sthadjat (i. e. land used for stacking timber) was not 
‘agricultural income’ or income derived from land which is used 
for agricultural purposes, within the meaning’ of section 2 and 4 
of the Income Tax Act, and that such income was liable to 
income tax, notwithstanding the Permanent Settlement Regulations 
of 1793. Mr. Justice Page held that such income was not 
assessable to income-tax by reason of the Permanent Settlement 
Regulations. There being this difference of opinion between the two 
learned Judges, the opinion of the senior Judge Mr. Justice Ran- 
kin prevailed under section 36 of the Letters Patent. 

The case of King-Emperor v. Indu Bhusan Sarkar (2) was 
before a Division Bench, consisting of Mr. Justice Cuming and 
‘Mr. Justice Page, and it was there decided that where income from 
fisheries lying within an estate was included in the assets upon 
which land revenue was assessed under the Permanent Settlement 
Regulations, incomes from such fisheries were not further liable 
to assessment under the Indian Income Tax Act. 

The two questions referred to us are of very great importance, 
and we have had the advantage of hearing thereon Mr. Sircar, on 
behalf of the assessee, and Sir Binode Mitter, on behalf of the 
Crown, at length. We desire to express our acknowledgements to 
them for the great assistance which they have rendered to us. 


(1) (1924) 1. L. R. 51 Cale. 504. 
(2) (1926) 1. L. R. 53 Cale. 524; 30 C. W. N. 5243; 44 C.L. J. 427. 
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Question 1 is not before the Full Bench but Mr Sircar mentioned 
that his client contended that Items (v), (vii) and (viii) came within 
the definition of agricultural income in the Income Tax Act and 
were therefore exempted from assessment to Income Tax under 
section 4 (3) (viii) of the Act. This matter is not before us and 
it will have to be considered hereafter. 


The case comes from the District of Goalpara in Assam which, 
including the Garo Hills but excluding the Eastern Duars, was 
originally part of the Extensive Collectorate of Rungpore and as 
such formed part of the province of Bengal which by the Moghul 
Emperor’s Firman of the r2th August, 1765, was transferred to 
tha East India Company. From 1765 to 1822 the old thanahs of 
Goalpara, Dhubri and Karaibari formed part of the Rungpore 
District, known as the Rangamati District. Under the provisions 
of Regulation X of 1822 these thanahs were cut off from Rungpore 
and formed into a separate district with head quarters at Goalpara 
(See Sir Edward Gait’s History of Assam, Second Edition, p. 298 ; 
Baden-Powell’s Land Systems of British India, Vol. III p. 430 ; 
Sir William Ward’s Introduction to the Land Revenue Manuel, 
Assam, 1905). It is not and cannot be disputed that the assessee’s 
estates, in respect of which the present question has arisen, were 
settled under the Permanent Regulation of 1793. (See Sir William 
Waid’s Introduction referred to above p. liv; McNeil’s Revenue 
Administration of the the Lower Provinces of Bengal, page 44). On 
behalf of the assessee the case is putin this way: it is argued 
that it is clear that, according to the engagement entered into at 
the time of the Permanent Settlement, the “Jama” then fixed can- 
not be altered. It was declared by the Governor-General-in-Council 
that the zemindars and other proprietors of land and their heirs 
would be allowed to hold their estates at such assessment for ever 
(See Regulation I of 1793, Section IV), and that the order fixing 
the amount of the assessment were to be considered irrevocable 
and not hable to alteration by any persons whom the Court of 
Directors might appoint to the administration of the affairs of the 
East India Company (Sec. vii). At the conclusion of the Permanent 
Settlement, the Governor-General-in-Council expressed his confi- 
dence that the proprietors of land, sensible of the benefits con- 
ferred upon them by the public assessment being fixed for ever, 
would exert themselves in the cultivation of their lands under the 
certainty that they would enjoy exclusively the fruits of their own 
good management and industry and that no demand would ever 
be made upon them for the augmentation of the public assess- 
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ment in consequence of the improvement of their respective estates. 
It is pointed out that until the proclamation of the 22nd March, 
1793, relative to the limitation of the public demand upon the lands 
in Bengal, Behar and Orissa, it i. e., the public demand upon each 
estate was liable to annual or frequent variation at the discretion 
of the Government. The amount of it was fixed upon an estimate 
formed by the public officers of the aggregate of the rents payable 
by the ryots or tenants for each bigha of land in cultivation, of 
which, after deducting the expenses of collection, ten-elevenths were 
usually considered as the right of the public and the remainder the 
share of the landholder. Refusal to pay the sum required of him 
was followed by his removal from the management of his lands and 
the public dues were either let in farm or collected by an officer 
of Government and the above-mentioned share of the landholder 
or such sum, as special custom or the orders of Government might 
have fixed, was paid tohim by the farmer or from the public 
treasury (See Preamble to Regulation II of 1793). When the coun- 
try came under British administration, two fundamental measures 
essential to the attainment of increase and improvements in agri- 
culture and consequently of the increase in the wealth of the coun- 
try were decided upon namely, that the property inthe soil was 
declared to be vested in the landholders and the revenue payable 
to Government from each estate was fixed for ever (See Preamble 
to Regulation IL of 1793). The object, therefore of the Permanent 
Settlement of 1793 being to limit the public demand upon lands 
in the Provinces of Bengal, Behar and Orissa, the tax under the 
Indian Income Tax Act, call it by whatever name you like, is, it is 
argued an additional public demand upon the lands which were 
settled under the Permanent Settlement of 1793, and is therefore a 
violation of a positive statutory engagement made with the zemin- 
dars at the time of the Permanent Settlement. In other words, it is 
suggested that it isa breach of a promise made by Lord Corn- 
wallis when the latter had exhausted the resources of language to 
assure the zemindars that the rate then assessed on their lands was 
irrevocably fixed for ever and that they should, in all future time, 
be “free from any further demand for rent, tribute or any arbitary 
éxaction whatsoever’. It is further argued that the provisions of 
the Permanent Settlement of Bengal have in no way been repealed 
expressly or impliedly by the Indian Income-Tax Act of 1922, and 
that therefore, the generality of the words used in the charging 
sections of the Income-Tax Act is inapplicable to zemindars whose 
lands lie in permanently settled estates and- with whom a binding 
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engagement was entered into by the State in 1793. It is not sugges- 
ted that zemindars as a body are immune from all taxation, but 
the contention is that they cannot be made to pay taxes on profits 
derived from lands in permanently settled estates, because such 
taxes are in reality additions to the burdens on land which were 
fixed in 1793‘and which were to remain unalterable for ever. It is 
urged that ‘the Permanent Settlement Regulation of 1793 being an 
earlier'statute on a special subject and the Indian Income Tax Act 
of 1922 being a subsequent enactment of a general.. nature, the 
Court will not hold that the earlier and special legislation has been 
indirectly repealed, altered or derogated from merely by force of — 
general words used in the subsequent legislation, without any indi-- 
cation of a particular intention to do so. [See Seward v. Vera Cruz 
(+)]. On all these grounds the assessee has contended before us 
that the- answer to the third question referred to us should be in 
the negative, the question being slightly altered in manner following, 
namely, whether having regard’ to the terms of the Permanent Settle- 
ment. Regulation, income derived from land in permanently settled 
estates subject to the exemption provided by the Legislature is 
liable to assessment to Income Tax. The assessee has suggested 
the slight alteration indicated above in the third question, because, 
his argument is that ‘whether any particular items of income were 
or were*‘not taken into consideration at the time of fixing the 
Jama at the Permanent: Settlement, income derived from land in 
permanently settled estates subject as stated above is not and can- 
not be made liable to assessment to Income Tax. 

-- On behalf of the Crown it has been strenuously contended before 
us by Sir Binode Mitter that there was no such promise made to 
the actual proprietors ‘of lands which were settled at the time of the 
Permanent Settlement of Bengal, Behar and Orissa as alleged. on 
behalf.of the assessee ; that there are no words in Regulation I of 
1793 or in the othér Regulations promulgated in the same year 
from which the inference can be legitimately drawn that there is a 
statutory obligation not to impose on holders of such lands any. 
other tax whatsoever that all that was decided in 1793 was. that_the 
Jama or revenue on lands should be treated as fixed for.ever and 
therefore-could not be- enhanced or altered ; that the legislature is 
competent to assess the income derived from land in permanently 
settled: estates, subject to exemptions provided for by the legislature 
itself, to Income-Tax ; that the words used in the charging sections 
of the Indian Income-Tax Act, 1922 are very wide and that they. 
« (1) (1884' 10 A. C: 39(68). ; D o a 
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must include income from land in permanently settled estates, 
subject to the said exemptions ; that the rule about a subsequent 
enactment of a:general nature not being held to affect in any manner 
an earlier statute on a special subject cannot be pushed too far, 
inasmuch as the subject matter of taxation under the later statute 
is different from the subject matter of taxation under Regulation I 
of 1793, i. e., the subject .matters of taxation under Regulation I of 
1793 and the Indian Income-Tax Act, 1922, are financially and 
economically different, and that having regard to the express speci- 
fication of certain exemptions only, the present assessee’s claim 
must fail, 

These being the respective contentions of the parties the first 
question that arises is what was the nature and effect of the 
Permanent Settlement of lands under Regulation I of 1793 under 
which roughly speaking about 120000 out; of the whole area of 
140000 square miles of the Lower Provinces of Bengal were settled. 
Was it a settlement merely of the revenue derivable from land 
which was declared to be fixed and unalterable for ever, or was it, 
in addition to thisa general absolution to holders of land under 
the Permanent Settlement, declaring their immunity from all further 
taxation in respect of profits derived from land? The answers to 
these questions must depend primarily and principally upon the 
language used in Regulation I of 1793 and in the connected Regu- 


lations ; but to understand the nature of the transaction embodied ° 


in the Permanent Settlement of Bengal, Behar and Orissa it may be 
useful and indeed desirable to refer briefly to.certain antecedent 
transactions which are matters of history. From the period of the 
East India Company’s accession to the financial administration of 
Bengal, Behar and Orissa by the Dewany Grant of 1765, one settle- 
ment of land revenue only, that of 1772, was concluded by Warren 
Hastings for a term of five years ; and this was made chiefly with 
farmers, to the exclusion of the hereditary landholders. With this 
exception the settlements of revenue, mal and sayer, were in general 
adjusted from year to year, in some instances with the landholders 
and in others with farmers e. g., the settlements for 17775 1778, 1779 
and 1780. When the zemindars or landholders declined to enter 
into engagements in respect of the revenue demanded from them, 
the rents payable by the under-tenants were collected immediately 
from them under what was known as kas management by the 
officers of Government, an allowance usually -roth of the actual 
receipts from the lands, when held &has, being given to the dis- 
possessed zemindar or landholder.— It was a system which was 
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described: by the Court of Directors as inimical to the general 
prosperity of the country and a striking provision in Pitts India 
Act of 1784 (24 Geo. III C. XXV) declared that “and whereas com- 
plaints have prevailed, that divers rajas, zemindars and other native 
landholders have been unjustly deprived of their lands, jurisdictions, 
and privileges, or that the tribute, rents, and services required to 
be by them paid or performed for their possessions to the Company, 
are become grievous and oppressive ; and whereas the principles of 
Justice and the honour of this country require that such complaints 
should be forthwith enquired into and fully investigated and if 
founded in truth effectually redressed: Be it therefore enacted, 
That the Court of Directors shall forthwith take the said matters 
into their serious consideration, and adopt such methods for enquir- 
ing into the truth of the complaints as they shall think best adopted 
for that purpose ;and thereupon give orders to the several Govern- 
mehts and Presidencies in India, for effectually redressing, in such 
mariner as shall be consistent with Justice and the laws and customs 
of the country, all injuries and wrongs which the rajas, zemin Jars 
and other native landholders may have sustained, and for the 
settling, upon prinsiples of moderation, and Justice according to the 
laws and constitution of India, the permanent rules by which their 
tributes, rents and services shall be in future rendered and paid to 
the Company”. Thereafter enquiries and investigations followed, 
and in 1790-91 acomplete code of regulations for the conclusion 
of anew settlement of the land revenue for Bengal, Behar and 
Orissa was promulgated by Lord Cornwallis. The Decennial Settle- 
ment of 1790-1791 was made permanent by Regulation I of 
1793. 

` The settlement embraced, roughly speaking the tracts of the 
country now comprised in the divisions of Burdwan, the Presi- 
dency, Rajshahi, Dacca, Chittagong, Patna and Bhagulpur exclusive 
of part of the Santal Pargannas. It also extended to Hazaribagh 
and Manbhum districts in the Chota Nagpur Division and to Jal- 
paiguri and Goalpara then forming part of the Rungpur Collectorate. 
Whether this arrangement was the one best adopted to obtain the 
greatest income with the least pressure and whether a temporary 
instead of a permanent settlement would not have been more advan- 
tageous to all parties are questions which have given rise to much 
discussion ; but they lie outside our province and are not germane 
to the present enquiry. ' 

` Prior'to the Decennial Settlement the zemindar was in reality 
merely a head-receiver or collector of the Government land revenue 
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from the under-tenants. He was never at any time the absolute 
proprietor of the estates held by him. There was no fixed principle 
governing the rate of rent, or the mode of ‘its recovery from the 
under-tenants. This want of settled rules and practice led to extor- 
tion, fraud and concealment ; and to remedy this unsatisfactory state 
of land management, the Decennial Settlement was determined on 
and was as stated above eventually made perpetual. On the zemin- 
dars was thrown the onus of paying the revenue, they being consi- 
dered persons of substance. The punctuality of payment from the 
zemindars was enforced by the penalty of confiscation of their 
estates in case of delay but powers were given to the zemindars to 
collect from the ryots. 

These being the circumstances leading to the Permament Settle- 
ment of Bengal, Behar and Orissa, let us now turn to the language 
used in Regulation I of 1793 and examine whether there is any 
foundation for the contention that having regard to the bargain 
made at the time of the Permanent Settlement income derived from 
land in permanently settled areas is not assessable to Income-tax. 
It is, therefore, necessary to find out at the outset what was the 
precise language used by Lord Cornwallis in Regulation I of 1793 
taken as a whole. The material provisions are as follows :— 

“I, The following articles of the Proclamation relative to the limi- 
tation of the public demand upon the lands, addressed by the 


Governor-General-in-Council to the zemindars, independent taluk- | 


dars, and other actual proprietors of land paying revenue to 
Government, in the provinces of Bengal, Behar and Orissa, are 
hereby enacted into a Regulation, which is ‘to have force and 
effect from the 22nd March, 1793, the date of the Proclamation. 

“II. Art. 1. In the original Regulations for the decennial 
settlement of the public revenues of Bengal, Behar and Orissa, 
passed for those provinces respectively on the 18th September, 1789, 
the 25th November, 1789, and the roth February, 1790, it was 
notified to the proprietors of land, with oron behalf of whoma 
settlement might be concluded, that the jama assessed upon their 
lands under those Regulations would be continued after the expiration 
of ten years, and remain unalterable for ever, provided such conti- 
nuance should meet with the approbation of theHonourable Court 
of Directors for the affairs of the East India Company, and not 
otherwise. 

-“II Art. If. The Marquis Cornwallis, Knight of the most 
noble order of the Garter, Governor-General-in-Council now. notifies 
to all zemindars, independent talukdars and other actual proprie- 
tors of land paying revenue to Government, in the provinces of 
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Bengal, Behar and Orissa, that he has ben empowered by fhe 
Honourable Court of Directors for the affairs of the East India’ 
Company to declare the jama, which has been or may be assessed 
upon their lands under the Regulations abovementioned, fixed for ever. 

“IV. Art. LI. The Governor-General-in-Council accordingly 
declares to the zemindars, independent talukdars and other actual 
proprietors of land with oron behalf of whom a settlement has 
been concluded under the Regulations abovementioned, that-at 
the expiration of the term of the settlement zo alteration will 
be made in the assesssment which they have respectively engaged to 
pay, ut that they, and their heirs and lawful successors will be R 
ed to kold their estates at such assessment for ever. 

“V. Art. IV. The lands of some zemindars, independent taluk- 
dars and other actual proprietors of land having been held khas, or 
let in farm in consequence of their refùsing to pay the assessment 
required of them under the Regulations above mentioned, the 
Governor-General-in-Council now notifies to the zemindars, indepen- 
dent 'talukdars and other actual proprietors of land whose lands 
are held khas, that they shall be restored to the management of 
their lands upon their agreeing to the payment of the assessment 
which has been or may be required of them, in conformity to the 
Regulations above mentioned, and that #0 alteration shall after- 
wards be made tn that assessment, but that they and thetr heirs and 


. lawful successors shall be permitted to hold their respective estates 


at such assessment for ever: and he declares to the zemindars, 
independent talukdars and other actual proprietors of land, whose 
lands have been iet in farm, that they shall not regain possession of 


their lands before the expiration of the period for which they have 


been ‘farmed ‘(unless the farmers shall voluntarily consent to make 
over to them the remaining term of their lease, and the Governor- 
General-in-Council shall approve of the transfer), but that at 
the expiration of that ‘period, upon their agreeing to the 
payment of the assessment which may be required of them, 
they shall be‘ reinstated, and that no alteration shall afterwards be 
made in-that assessment, but that they and their heirs Jaiwfuil 
successors shall be allowed to hold their respective estate at such 
assessment Jor ever. : 

“VI. Art. V. In the event of the proprictory right in lands that 
are, or may become, the property of Government being transferréd 
to individuals, sich individuals and their heirs and lawful succéssors - 
shall be permitted tó hold the lands at the assessment at which they 
‘may be transferred for ever. i : 
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““VII. Art. VI. It is well known to the zemindars, independent 
talookdars, and other actual proprietors of land, as well as to the 
inhabitants of Bengal, Behar and Orissa in general, that, from the 
earliest times until the present period, the public assessment upon 
the lands has never been fixed, but that, according to established 
usage and custom, the rulers of these provinces have from time to 
time demanded an increase of assessment from the proprietors of 
land ; and that, for the purpose of obtaining this increase, not only 
frequent investigations have been made to ascertain the actual 
produce of their estates but that it has been the practice to deprive 
them of the management of their lands, and either to let them in 
farm, or to appoint officers on the part of Government to collect 
the assessment immediately from the ryots, The Honourable 
Court of Directors, considering these usages and measures to be 
detrimental to the prosperity of the country, have, with a view to 
promote the future ease and happiness of the people, authorized 
the foregoing declarations ; and the zemindars, independent talook- 
dars, and other actual proprietors of land, with or on behalf of whom 
a settlement has been or may be concluded, are to consider these 
orders fixing the amount of the assessment as irrevocable, and not 
liable to alteration by any persons whom the Court of Directors may 
hereafter appoint to the administration of their affairs in this 
country. 

“The Governor-General in Council trusts, that the proprietors of 
land, sensible of the benefits conferred ` upon them by the public 
assessment being fixed for ever, will exert themselves in the cultiva- 
tion of their lands, under the certainty that they will enjoy exclu- 
sively the fouits of their own good management and industry, and that 
no demand will ever be made upon them, or their heirs or successors, 
by the present or any future Government, for an augmentation of the 
public assessment in consequence of the improvement of their respective 
estates.” 

The words “public assessment being fixed, under the certainty 
that they would enjoy exclusively” and “that no demand would 
ever be made upon them for an augmentation of the assessment” 
were stressed by learned counsel on behalf of the assessee and it 
was argued that the same principle which prevented an augmenta- 
tion of the assessment ought equally to preclude the taxation of the 
landholders in respect of the rent or produce of their estates 
because such taxation must necessarily prevent theń from enjoying 
exclusively the fruits of their own good management and industry. 
No doubt, the words used by Lord Cornwallis in Regulation I of 


353 


CIVIL. 


1927. 
wed 
King-Emperor 


v. 
Rajah Prebhat 
Chandra Baruah. 


C. C. Ghose, F. 


Crvin. 
1927. 
sal 
King-Emperor 


1. 
Rajah Probhat 
. Chandra Baruah, 





G C.. Ghose, F. 


THE CALCUTTA LAW JOURNAL, [Von XLV. 


1793, taken by themselves and apart from what has been called 
their historical setting, may lend a. certain amount of colour to the 
contention put forward on behalf of the assessee ; but in my view 
the settlement made in 1790-91 by Lord Cornwallis, commonly 
called the ‘Decennial Settlement’ differed in no respect from an 
ordinary settlement of land except that it was made for 10 years in 
place of being annual, as was then the practice. The Court of 
Directors approved in 1792 that it should be made permanent and 
Lord Cornwallis issued a Proclamation fixing the ro years’ settle- 
ment for ever. The clear purport of the declaration made in 
Regulation I of 1793 is, in my judgment, nothing more than this, 
viz, that the reassessment of the estates‘ in question was for 
ever barred. In other words the land assessment then formed was 
to be considered the permanent and unalterable revenue of the 
territorial possessions of the East India Company in Bengal so 
that no discretion might be exercised by the Company's servants 
in any case of introducing any alteration whatsoever. By Regula- 
tion XIX of 1793 it was statedthat “by the ancient law of the 
country, the ruling power is entitled to a certain proportion of the 
produe of every bigha of land (demandable in money or kind 
according to local custom), unless he transfers his right thereto for 
a term or in perpetuity, or limits the public demand upon the 
whole of the lands belonging to an individual, leaving him to 
appropriate to his own use the difference between the value of 
such proportion of the produce and the sum payable to the public, ` 
whilst he continues to discharge the latter.” As I read 
these words and the words used in Regulation I of 
1793 along with the words used in Regulation VHI of 
1793 which provided that the assessment should be so 
regulated as to leave to the proprietors a provision for themselves 
and families equal to about ro per cent on the amount of their 
contribution to Government, the conclusion, to my mind, is irresis- 
tible that what was levied in 1793 was by virtue of a substantive and 
paramount title vested in the estate. The Regulation of 1793, 
therefore; was so framed as to operate as an ample and complete 
guarantee that no resettlement of the estates referred to therein 
should ever take effect. But it seems to me that no guarantee was 
ever given that the proprietors of those estates should never, at any 
time, be called upon to aid in the relief of the future necessities of 
the Government ef the land. (See in this connexion the significant 
words used by Lord Cornwallis in the second clause of Article VII 
of Regulation I of 1793). The conclusion I have come to is, in. 
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my opinion, amply supported by the terms of Regulation XIX of 
1793 which be it noted was passed on the same date, namely, the 
yst May 1793, and which laid down the rules by which rent-free 
tenures should be held valid. In the case of a valid rent-free tenure 
Regulation XIX provides that no revenue atall should be demand 
ed, just as Regulation I of 1793 provided that in the case of a per- 
manently settled estate no additional revenue should at any time be 
assessed. Both these Regulations treated the same subject matter, 
viz., revenue ; and they treated in the same way namely by barring 
future assessment. Would it be or could it be contended that the 
proprietors of valid rent-free tenures held under Regulation XIX 
of 1793 were and are absolutely exempted from liability to contri- 
bute to the general taxation of the country. The answer to that 
question must, in my judgment, be in the negative in the clearest 
manner possible. When Lord Cornwallis spoke of the ‘public 
demand’ being fixed and made permanent and being limited for 
ever, what is it that he meant? Lord Cornwallis held the view as 
is clear from the Regulations, that the true wealth of a Government 
lay in the growing wealth of its people and the fiscal system, which 
must encourage: the accumulation and enjoyment of capital in 
private hands must in the long run be the one most profitable to 
the State. In this connection I desire to adopt if I may, as part of 
my judgment, a few words from the Despatch of the Secretary of 
State for India in Council dated the 12th May 1870, being the same 
Despatch from which my brother Page quoted a few extracts in his 
judgment in the case of Emperor v. Rajah Probhat Chandra Barooah 
(4). The Duke of Argyll then observed as follows :—The great 
object and purpose of that settlement (the Permanent Settlement 
of Bengal), as clearly defined and described in Art. VI, must govern 
our interpretation of its terms. That object, as this Article explains 
at length, was to be an end for ever to the practice of all former 
Governments of altering and raising the land taxes from time to 
time, so that the landholder was never sure for any definite period 
what proportion of the total produce of the soil might be enacted 
by the State. This uncertainty was to be set at rest for ever. The 
‘public demand’ was to be fixed and permanent”. Such was the 
promise and its scope and object were clearly explained in the 
concluding exortation addressed to the landholders that “they exert 
themselves in the- cultivation of their lands under the certainty that 
they would enjoy exclusively the fruits of their own good manage- 
ment and that no demand would ever be made upon them or their 


(1) (4924) 1. L. R. 51 Cale. 504. 
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Civil. heirs and successors by the present or any future Government for 
1927. an augmentation of the public assessment in consequence ofthe 
wel 


improvement of their respective estates”. These last words quoted 
2. by the Duke of Argyll, I repeat, illustrate the whole force of the 
Pra T ae argument ; there is to be no increase of the ‘public demand’ levied 
=" upon the zemindars in consequence of the improvement of their 
4 Ce: F estates. The implication, further, is (although the Legislature is all 
powerful) that there cannot be without being guilty of a singular and 
signal breach of faith a ‘special tax’ on zemindars with whom the 
Permanent Settlement was concluded, which would operate as an 
increase of the ‘public demand‘ levied upon zemindars in conse- 
quence of the improvement of their estates ; but, in my judgment, 
there was no promise or engagement ‘of any description whatsoever 
by which the Government of the day surrendered their right to levy 
a ‘general’ tax upon incomes of a// persons irrespective of the fact 
whether they are zemindars with whom the Permanent Settlement 
was concluded or not. A ‘general’ tax is no doubt a ‘public demand’ 
but it is one which is levied upon a wholly different principle and 
in respect of a wholly different kind of liability; such a ‘public 
demand’ is no doubt a demand made upon zemindars with whom 
the Permanent Settlement was concluded, but it is made upon them 
in company with other classes of the community and with no 
exclusive reference to the source from which their incomes are 
derived. On these grounds [I am of opinion that the first conten- 
tion urged before us on behalf of the assessee, must fail, and it is 
accordingly negatived. 


King-Emperor 


But assume that I am wrong in the conclusion to which I have 
come ; it is then necessary to examine whether the words used in 
the charging sections of the Indian Income Tax Act, 1922, subject 
to the exemptions provided for by the Legislature itself, are suffi- 
ciently wide in support of the contention that income from the 
profits of land in permanently settled estates, subject to the said 
exemptions, is liable to be assessed to income-tax. ‘Io start’ with, 
it is, in my opinion, unreasonable to hold that the Legislature in 
enacting the Indian Income-Tax Act 1922 had not had its attention 
directed to the terms of Regulation I, 1793. The Permanent 
Settlement of Bengal, Behar and Orissa has been the subject of 
acute controversy ever since the days of Lord Dalhousie and the 
question of the immunity of zemindars in permanently settled area 
from taxation hgs been canvassed so often and at such length that 
to suggest that the Legislature, in enacting the Indian Income-Tax 
Act, 1922, was unmindful of the Permanent Settlement, is to state a 
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proposition which carries its own refutation. The position, there- 
fore, is that the Legislature, with the full knowledge of the existence 
of the Permanent Settlement and with the further knowledge, with 
which it must be credited, that the precise point now raised had 
been raised in the past, had deliberately chosen, subject to the 
exemption of ‘agricultural income’ (the other exemptions need not 
be considered in this case) to say that the Indian Income-Tax Act 
1922 shall applly to all income, profits or gain as described or com- 
prised in section 6 from whatever source derived, accruing or aris- 
ing or received in British India or deemed under the provisions 
of this Act to accrue, or to arise, or to be received in British India. 
In section 6 it is provided that “Save as otherwise provided by 
this Act the following heads of income, profits and gains shall be 
chargeable to income-tax in the manner hereinafter appearing, viz., 
(i) Salaries, (ii) Interest on Securities, (iii) Property, (iv) Business, 
{v) Professional earnings, (vi) Other sources”. Sections 7, 8, 9, 10 
and rr define the heads of income referred to above other than 
‘Other sources’. Section 12 defines the expression ‘Other sources’, 
and it runs as follows :—“The tax shall be payable by an assessee 
under the head ‘Other sources’ in respect of income, profits and 
gains of every kind and from every source to which this Act applies 
(if not included under any of the preceding heads)”. As I read 
these provisions, it is abundantly clear that the Legislature, not- 
withstanding the solemn covenant, which, it is alleged, Lord 
Cornwallis entered into with zemindars in permanently settled 
areas, has deliberately included income from profits of land where- 
ever situate, be the area permanently settled or non-permanently 
settled as being assessable to income-tax. It may be that the 
Legislature has not said in the direct manner suggested by the 
assessee in the course of the argument that to the extent to which 
income from profits of land in permanently settled areas is assess- 
able to income-tax, the Permanent Settlement is repealed or abro» 
gated or derogated from ; but on looking at the matter purely as a 
question of construction of the charging sections in the Indian 
Income-Tax Act 1922 taking along with the exemptions, I am of 
opinion that the Legislature has said in the most direct manner 
possible and in clear and unambiguous language that the profits of 
land in India (by which expression I must include land in perma- 
nently settled areas) are subject to statutory exemptions assessable 
to income-tax. But even if it be held that the Legislature has not 
directly said so, there isno escape from the conclusion that, by 
necessary implication, the Legislature has said that. 
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But it is said that the repeal or abrogation of the Permanent 
Settlement should have been in so many words and that the rule is 
that in the absence of such words the Court will not hold that the 
earlier legislation on a special subject has been in any way affected 
by the subsequent enactment of a general nature. Now, it is parti- 
cularly important when one examines the nature of the contention 
herein put forward to keepin mind the subject matters of the’ 
legislation in 1793 and in 1922. AsI have already said, what 
Regulation I of 1793 did was to fix the Jumma which had been 
assessed on the lands of zemindars and other actual proprietors for 
ever. The word “taxation” was not used or referred to in any way. 
The Indian Income-Tax Act of 1922 has in no way increased the 
Jumma which was fixed in 1793. As has been said, the flnancial 
policy of 1793 was not and could not have been the same as the 
financial policy of 1922 and in these circumstances it is difficult to 
see how the rule ‘referred to above can possibly apply in the present 
case, 


The general rule, no doubt. is that where two Acts are inconsis- 
tent or repugnant, the latest expression of the will of the Legislature 
must prevail, provided the Court is satisfied that the repeal of the 
prior enactment must flow from necessary implication. From this 
tule, it follows that if one statute enacts something in general terms, 
and afterwards another statute is passed on the same subject, the 
subsequent statute will usually be considered as repealing by impli- 
cation the former statute. In certain cases again “special” Acts 
have been held impliedly to repeal a prior general Act. But in 
each case it depends onthe particular terms of the statute in ques- 
tion. There is again the further rule that prior statutes are not to 
be held to be repealed by implication by subsequent statute if the 
two are repugnant in cases where the prior enactment is special and 
the subsequent enactment is general, In support of this last men- 
tioned proposition learned counsel on behalf of the assessee has 
quoted the well known case of Seward v. Vera Cruz (1), where Lord 
Selborne observed as follows :—‘‘Where there are general words in 
a later Act capable of reasonable and sensible application without 
extending them to subjects specially dealt with by carlier legislation, 
you are not to hold that earlier and special legislation indirectly 
repealed, altered, or derogated from merely by force of such general 
words without any indication of a particular intention to do so”. 
There are numerous authorities laying down the same proposition in 
similar words and the guiding rule is that each enactment must be 

(x) (1884) 10 A. C. 59. : 
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construed according to its own subject matter and its own terms. 
There is however a further proposition which has been recognised 
in several cases that the rule referred to above namely 
the rule in Sewards case (r) must not be pressed too 
far and that a general statute may repeal a particular statute if 
the subject matter of the two legislations is one and the same. 
The test also is—Are the provisions of a later Act so inconsistent 
with or repugnant to the provisions of an earliar Act that the two 
cannot stand together? In which cases, the maxim Zeges poste- 
riores priores contrarias abrogant must apply. But where the Legis- 
lature passes a later Act without reference to an earlier Act and that 
earlier Act is one which has been in force fora long time and is 
therefore wellknown it seems reasonable and proper that we should 
try to construe the two Acts consistently if it is possible to do so. 
In this case, as I have already said, the subject matters 
of the two legislations are different; the later statute is on a 
subject which is financially and economically different from that 
dealt with in the statute of 1793; one deals with revenue assess- 
ed on lands, the other is a tax on profits ; therefore in terms 
there is no contradiction [see in this connection Nova Scotia Steel 
and Coal Co., v. Minister of Finance & Customs (2)|, Is it not there- 
fore right and reasonable to allow the two enactments to stand 
side by side as not being inconsistent ? 

In my opinion it is not only desirable but necessary to see how 
the legislature has interpreted or observed the fixity of public 
demand referred to or promised in 1793. I am not unmindful of 
the contentions which have been advanced by learned counsel on 
behalf of the assessee in this connection, namely, that in most of 
the previous statutes such as the Cess Acts referred to in the judg- 
ment of Mr. Justice Mullick in the case of Makarajadhiraj Baka- 
dur of Durbhanga v. The Commissioner of Income-tax (3) there was a 
direct reference to land in permanently settled areas: but I have 
in my mind at the present moment the various Income-tax Acts 
imposed in India since 1860. The Income-tax Act of 1860, which 
was for a period of 5 years only and which imposed a 3 per cent 
tax made no distinction between agricultural income and non- 
agricultural income and it included income derived from land in 
India wherever situate. Such income was taxed directly. The 
Act of 1860, as I have said, ceased to operate in 1865. In 1867 it 
was again brought into operation and this time the Act excluded 
agricultural income. In 1869 what was known as the Certificate Tax 


(1) (1884) 10 A.C. 59- (a) (1922) 2 A. C. i76; 
(3) (1924) l L. R. 3 Pat. 470- 
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Act was converted into a general Income-tax Act and it included 
agricultural income. Thereafter it appears that for some time 
there was no tax on incomes. In 1872 an Act was passed for 
imposing duties on incomes arising from offices, properties, profes- 
sions and trades, to be in force for one year only. Section 21 
of this Act is important. By that section it was provided that 
owners of lands or houses occupying the same should be char- 
geable in respect of the annual value thereof at 9-roths of the full 
rent at which such lands or houses were worth to be let for 
the year. It was further provided that the Local Governments 
may with the sanction of the Governor General in Council pres- 
cribe for the whole or any part of the territories, subject to such 
Local Government special rules for the assessment of income 
derived from land at an amount bearing a fixed proportion to 
the zevenue assessed thereon. Then came in 1886 the Income 
Tax Act of that year; and taxes on incomes were made 
permanent. The Act of 1886 (the Legislature bearing no doubt 
in mind the fact that land from which agricultural income was 
derived was already subject to the payment of cesses under 
Act X of 187r) excluded agricultural income. ‘It was described 
asan Act for imposing a tax on income derived from sources 
other than agriculture. It dealt with the question of land by ` 
way of exemption in section 5, but subject to the exemptions 
prescribed in that Act, income from lund where-ever situate was 
assessed to income tax, Then followed the Act of r918 and this 
with a slight alteration was followed by the present Act of 1922. 
It is argued that the main question now before us is whether having 
regard to the language of the Act of 1922 there is oris not an 
exemption of all income derived from permanently settled estates. 
I agree that that is the question to be solved ; but in arriving ata 
solution of the question it isin my opinion permissible to us to 
consider how the legislature has hithereto regarded the validity or 
otherwise to the contention put forward by the assessee. The point 
has been so exhaustively dealt with by Mr. Justice Rankin and 
by Mr. Justice Mullick in the two cases, one in this Court and the. 
other in the Patna High Court and their conclusions have been 
laid down so clearly that I think it will be a work of supereroga- 
tion if I elaborate it further. I will content myself by quoting one 
passage only from the judgment of Mr. Justice Rankin with which 
I respectfully ‘Agree. His Lordship observed: “ An express 
exemption which is large enough to cover all permanently settled 
estates and which covers them to the full extent of agricultural 
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purposes—if not somewhat further cannot readily be taken as apply- 
ing only to estates not permanently settled or as an addition to an 
implied exemption of all permanently settled estates for all pur- 
poses whatever”. 

The matter really comes back to this, viz, has the legislature in 
enacting the Indian Income Tax Act 1922, sufficiently expressed 
itself in declaring that income from land (by which expression I 
include revenue free as well as revenue paying lands) is assessable 
to income tax. In my view the legislature has so expressed itself 
and it has expressed itself in a manner as to leave no room for doubt. 
Our attention has been drawn to the case of the Chief Commissioner 
of Income Tax of Madras v. The Zamindar of Singamputt (1) where 
their Lordships had to consider the effect of the Income-Tax 
Act, ror8, upon the Madras Regulation XXV of 1802 which 
declared “that no alteration would be made in the assessment 
which the proprietors have engaged to pay but they and their 
heirs and lawful successors would be allowed to hold their 
estates at such assessment for ever”. The Madras High Court held 
that there was no express modification or repeal of the exemption 
existing under the Madras Regulations in the Indian Income Tax 
Act of 1918 (the Income-Tax Act of 1922 is substantially similar 
in terms to that of r9r8 for the purposes of the present argu- 
ment). It was further held that it was impossible to treat as a 
legal and effective abrogation of the exemption by the words of sec- 
tion 3 of the Income Tax Act 1918. Their Lordships referred to 
the case of the Associated Newspapers Limited w The City of London 
Corporation (2). What happened in that case was this, By 
Statute VII, Geo. II ¢.37 certain lands in the City of London 
reclaimed from the river Thames were declared to vest in the 
owners free from all taxes and assessments whatsoever. In 1848, ie, 
about 80 years later, the City of London Sewers Act was passed, 
which imposed a new rate upon every occupier of a house or 
building within or partly within the City of London, whether such 
person shall be now liable in respect of such house or building 
to be assessed to the relief of the poor or be not liable in respect 
thereof by reason of such house or building being situate in any 
precinct or extra parochial place or otherwise. The House of 
Lords held that these words did not take away the express exemp- 
tion granted by the earlier Statute. This case has been discussed in 
the case of Pole-Carew v. Craddock (3), There the facts were as 


(1) (1922) I. L. R. 45 Mad. 504 (518). (2) (1916) 2 A. C. 429. 
(3) (1920) 3 K. B. 109. 
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follows. A ferry was established by and maintained under an Ast 
of 1790, which was to be deemed to be a public act and which 
contained a provision that the then proprietors or their respec- 
tive heirs or assigns shall not be rated or assessed for or 
towards the payment of any tax, rate or assessment whatsoever, 
parliamentary or parochial, for or in respect of the said 
ferry. The question arose whether the exemption granted by the 
Statute extended to parliamentary taxes in existence at the date of 
the Act and whether it included income tax which was first 
imposed subsequently to the passing of the Act of 1790, It was 
held that the exemption extended to parliamentary taxes whether 
in existence at the date of the Act or not and therefore it included 
Income-Tax. Lord Sterndale in his judgment observed as 
follows :—“I think it is laid down quite clearly that, where there 
is an exemption from all rates, taxes and assessments, or all rates, 
taxes and assessments, whatsoever or whatever, if there is any 
difference, that exemption has to be looked at in connexion with 
the subject matter of the Act in which it is contained, and also in 
connexion with the context in which it occurs. It may be that 
when so looked at it may become necessary to limit the very wide 
terms in which the exemption is framed. An instance of that is to 
be found in the cases which have been decided upon the - Act of 
Parliament which has been often under discussion, the Act of 7 
Geo. 3 C. 37, which gave exemption to certain persons who reclaim- 
ed land from the river Thames for the purpose of the building of 
Blackfriars Bridge. The words of that exemption were ‘free from all 
taxes and assessments whatsoever’. It has been quite clearly laid 
down with regard to that exemption that it applies only to local 
taxation andin a great measure upon this ground, that the Act was 
in the nature of what has been sometimes called a bargain. It 
came into existence in these circumstances. The Corporation of 
London, who promoted the Bill, were anxious to get this land 
reclaimed, and they offered terms to the persons who would do it, 
in the Act of Parliament. Looking at those circumstances and also 
at the context in which the words occurred, it was held that the, 
Corporation could only have been offering an exemption from taxes 
which they had the power to impose, and that inasmuch as they 
had no power to impose what is called Imperial taxation or general 
taxation, the exemption could not refer to such taxation. ‘That is 
an instance on the one side. To take an instance on the other. 
side, in Duke of Argyll v. Commissioners of Inland Revenue (1) 


(1) (1983) 109 L. T. 893- 


ae 
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where the exemption was from all taxes, it was held that that inclu- 
ded all taxes of all descriptions, and from the subject matter it is 
difficult to see how the decision could have been otherwise. We 
start therefore with this, that in construing the exemption you have 
to look toa certain extent to the subject matter of the Act in which 
it is contained and to the context in which it occurs. But of 
course there isin this Act avery important difference in the lan- 
guage, and while you have to look at the circumstances and the 
context you must not omit to look also at the language. The 
language of the Act of 1790 is not ‘all rates, taxes and assess- 
ments’ simply, but ‘any tax, rate of assessment whatsoever, parlia- 
mentary or parochial, for or in respect of the’said ferry etc.’ 
* * * Ttseems to me itis quite clear that the words payment 
of any tax, rate or assessment whatsoever, parliamentary or paro- 
chial mean what they say, that the exemption is not to be con- 
fined to parochial taxation or parochial rating but extends to general 
parliamentary taxation such as is defined in the cases to which I 
have referred, and such general parliamentary taxation includes 
the Income-Tax”. 

His Lordship then referred to the case of the Associated News 
papers Limited v. The City of London Corporation (1) and stated 
that as he understood the decision in that case, it did away 
entirely with the meaning which had been attached to the earlier 
cases, namely, the meaning that unless altered by express words, 
an exemption from taxation related only to present and not to 
future taxation. In the view 1l have taken of, the words used in 
the Permanent Settlement Regulations of 1793 the two cases last 
cited have really no bearing. The language used in 1793 is very 
different from the language used in the old English Statutes refer- 
red to in the cases before the House of Lords and before the 
King’s Bench Division. I desire to repeat again that before effect 
is given to contentions founded on the cases just referred to, it is 
very important that the exemption claimed should be looked at in 
connexion with the subject matter of the Act in which it is con- 
tained and also in connexion with the context in which it occurred. 
Indeed this has been emphasised by Lord Sterndale, and if the 
matter is looked at from this point of view, the present case would 
rather seem to be within the line of cases of which the case of 
Nova Scotia Steel & Coal Co. Limited v. Minister of Finance and 
Customs (2) is an example, . 

The language used in Regulation I of 1793 may not inaptly be 

(1) (1916) 2 À. Cogag. > (a) t1922) 2 A. C. 176. 
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Civics compared with the language used in section 4 of 23 Geo. II,.C. 
1927. XVI, which ranas follows :—"“And it is hereby enacted by the 
King- Emperor authority aforesaid that all and every contributor and contributors 


_ upon this Act duly paying the consideration or purchase money 
Rajah Probhat ‘ y . ; 
Chandra Baruah, &t the rate aforesaid at or before the respective days or times in 
cc Ciosi: 7. this Act before limited in that behalf for such annuity or annuities 
S Enn as aforesaid or such as he, she or they may appoint his, her or 

their respective executors, administrators, successors or assigns, 

shall have, received and enjoyed and be entitled by virtue of this 

Act to have received and enjoyed their respective annuity and 

annuities so to be purchased out of the moneys by this Act gppro- 

priated or appointed for payment thereof as aforesaid and shall 

have good and sure estates and interests therein for ever, subject 

only to the proviso or condition of redemption in this Act after- 

wards contained concerning the same ; and that all the said annui- 

ties to be purchased on this Act and the principal moneys paid for 

the same and every of them during thè continuance thereof shall 

be free from all taxes, charges and impositions whatsoever”, Now, 

the first English Income-Tax Act was Mr. Pitt’s Act in 1798, 5 

years after Lord Cornwallis’s proclamation, (incidentally it may be 

remarked that in 1793 Income-Tax was not thought of anywhere 

in the British Empire not merely in India but not even in the 

British Islands) but nobody has ever contended that notwithstand- 

ing the provisions of the Loan Act referred to above, by which the 

English national debt was contracted, that in a general tax upon 

income the exemption referred to above was at all applicable. 

The case of the assessee is nowhere near so strong. In one sense 

every form of taxation is indirect taxation of income from land of 

whatever character it is or may be ; but if it is indirect taxation of 

land, it is certainly not within the pledge which was given in 1793, 

assuming that on the words used the inference may be legitimately 

drawn that a pledge such as the assessee argues was 

given. . 

On all these grounds. 1 am of opinion that income from land, 

subject to the: exemptions in the Income-Tax Act is liable to be 

assessed to Income-Tax and that the answer to the third question 

subject to the said exemption is in the affirmative. The answer 

to the second question subject as stated above is also in the 
affirmative. - 

Buckland, J°:—I concur. 
Suhrawardy, J iI have had the advantage of reading the 
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which they have respectively engaged to pay but that they. and 
their heirs and lawful successors will be allowed to hold their 
estates at such assessment for ever” (Sec IV. Art. III); “they and 
their heirs and lawful successors shall be allowed to hold their 
respective estates at such assessment for ever” (Sec. V. Art IV); 
“such individuals and their heirs and lawful successors shall be 
permitted-to hold the lands at the assessment at which they may 
be transferred for ever” (Section VI Art V) ; “from the earliest times 
the public assessment upon the lands has never been fixed” 
and “ the zemindars, independent talukdars or other actual proprie- 
tors of land, with or on behalf of whom a settlement has been or 
may be concluded, are to consider these orders fixing the amount 
of the assessment as irrevocable and not liable to alteration by any 
persons whom the Court of Directors may hereafter appoint to the 
administration of their affairs in this country” (Section VII Art. 
VI); “ for the limitation of the public demand upon the lands the 
net income and consequently the value (independent of any 
increase of rent obtainable by improvement) of any landed pro- 
Perty......cereee will always be ascertainable by a comparison of the 
amount of the fixed jama assessed upon it” (Section X Art. 1X). 


Up to 1793 no general code of law had been enacted for India ; 
rules ‘and orders were passed from time to time, but no systematic 
code was framed. Regulation [ of 1793 was passed on the rst. 
May 1793 and on the same day forty seven other Regulations were 
passed. The Regulation consisted of the proclamation of Lord 
Cornwallis of the 22nd March 1793 and was made law from that 
date. The proclamation was addressed to the “zemindars indepen- 
dant talookdars and other actual proprietors of land paying revenue 
to Government in the provinces of Bengal, Behar and Orissa.” 
The opening words of Regulations XIX and XXXVII of 1793 and 
the first paragraph of Regulation II of r793 explain the basis of the 
Permanent Settlement: “ By the ancient law (Custom perhaps 
would have beén a better word) of the country the ruling power is 
is entitled to a certain proportion of the produce of every bigha 
of land (demandable in money or kind according to local custom). 
Unless it transfers its right thereto for a term or in perpetuity, 
or limits the public demand upon the whole of the lands belong- 
ing to an individual, leaving him to appropriate to his own use 
the différence between the value of such proportion of the produce 
and the sum payable to the public whilst he continues to discharge 
the latter’ (Reg. XIX of 1793 Sec. 1 ; see also preamble to Reg. 
XXXVII of 1793) and “ As being the two fundamental méasures 
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essential to the attainment of it the property in the soil. has been 
declared to be vested in the landholders ; and the revenue payable 
to Government from each estate has been fixed for ever (Reg II of 
1793, section 1). What is this ‘public demand’ or ‘ revenue’ that 
was intended to be limited or fixed. for ever, and what was the 
‘ jama’ or ‘assessment’ that was so fixed ? 

When by virtue of the grant of the Diwaniin 1765 the task of 
administering the land and the revenue devolved upon the Com- 
pany’s servants they found it too difficult for them to perform. 
They had been previously occupied solely in pursuit of trade and 
had very little opportunities of acquiring the requisite knowledge 
and experience, and accordingly they were placed in an extraordi- 
nary position. They followed for sometime with little or no 
change the system of administration which had obtained before. 
It would be tedious to set out the changes that were introduced 
as regards the machinary of collection or the supervision that was to 
be exercised in that behalf, between then and the time of the 
the Permanent Settlement, and this need not be done for our pre- 
sent purposes. It is note-worthy that in 1769 a letter of instruction 
was issued to the Supervisors who were just then appointed to 
superintend the Indian Officers employed throughout the country 
in collecting the revenue and administering justice,—a memorable 
document setting forth with remarkable perspecuity and scrupulous 
care the duties that they had to discharge, chief amongst which 
was tohold some elaborate enquiries. The two main object of 
these enquiries, so far as land-revenue was concerned, were to fix 
the amount of whatthe zemindar received from’ the ryot as his 
income or emolument, and to secure to the ryot, after he had 
supplied the legal dues of the Government the enjoyment of the 
remainder. The task was too much for those by whom it was to be 
performed and the enquiries were looked upon with suspicion by 
those for whose benefit they were meant. Accordingly the 
directions were countermanded and minute scrutinies were pro- 
hibited. The condition of the country was as unhappy as ever, 
and notwithstanding the Great Famine of 1770 and the consequent 
mortality and the decrease of cultivation, the standard of collec- 
tion of revenue was maintained, nay it rather improved in conse- 
quence of violence and oppression and imposition of assessment on 
existing ryots to cover the loss that had been sustained by reason of 
the death or absconsion of others. In 1771 the Court of Directors 
sent out instructions to stand forth as the Dewan and by the 
Agency of the Company’s servants to take upon themselves the 
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entire care and management of the revenues. From 1765 to 771, 
with the exception of the 24 Pergannas, Burdwan, Midnapore and 
Chittagong, the other Districts were left under Indian Manage- 
ment. Behar had been settled for a term of years, but the settle- 
ment for the revenue, mal and saver in Bengal and Orissa had up 
to this time been from year to year. These settlements were made 
in some instances with landholders, in others with farmers, or when 
the former declined to engage for the revenue and no adequate 


proposal was made by the latter the rents payable by the under’ 


tenants used to be collected by the officers of Government under 
kkas management. This fluctuating system was impolitic and 
fraught with evil. The old assessment at which revenue was collect- 
ed was found to be too much for the country to bear and accord- 
ingly in 1772 measures were adopted with a view to make a quin- 
quennial settlement of Bengal and Orissa. This settlement was 
made for the most part with farmers, as it was thought that the 
real value of the country could be better ascertained by letting it 
out in farm for a term of years to the highest bidder. Speculators 
having no idea of the real capabitities of the country and incited 


by hopes of making the same large profits as could be reaped under’ 


the old system which was not particularly keen about punishing 
extortion or oppression intervened and readily agreed for sums 
which eventually they were unable to pay. Experience thus showed 
the quinquennial settlement to be a mistake. In 1776 the Governor- 
General in Council submitted to the Court of Directors for appro- 
val a scheme for making up settlements with the zemindars but it 
was not approved for certain “ weighty reasons.” In 1777 and there- 
after annual settlements were again made under the orders of the 
Court of Directors, preference being now given ty zemindars when- 
ever they were willing to a reasonable assessment. 


In 1784 Statute 24 Geo. III C. 25 was passed by the British 
Parliament, section 39 of which required to give orders “ for 
settling and establishing upon principles of moderation and justice, 
according to the laws and constitution of India the permanent rules 
by which the tributes, rents and services of the rajas, zemindars, 
polygars, talookdars and other native holders should be in future 
rendered and paid to the United Company.” In obedience to these 
requirements orders were transmitted two years later to the Gover n- 
ment of India for making inquiry into the condition of the land- 
holders and other inhabitants residing under their authority and 
for the establishment of permanent rules for the settlement and 
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colièction of the revenue afid administration of justice founded 
on the ancient laws and usages of the country, so as “to fix a per- 
manent revenue ona review of the collections of former years, 
and that the settlement should in every practicable instance, be 
made with the zemindars, rules being at the same time made for 
maintaining the rights of other classes according to the usages of 
the country” and they sent orders for a decennial settlement in 
the first instance with a view to be made permanent on their 
approval. On receipt of these orders most careful local enquiries 
were again made in order to obtain all possible and available infor- 
mation as to the past and present state of the country. The nature, 
extent and scope of these enquiries and the nature of the settlement 
that was made by the Decennial Settlement may best be gathered 
from what Mr. Harrington says about them in his Analysis of the 
Bengal Regulations, Vol II. pp 174-177. He says thus :— 

“On receipt of these instructions the most particular local 
enquiries were set on foot, to obtain all possible information of the 
former and present state of the several districts ; the condition of 
of the landholders and tenants of every description ; their rights 
under the Moghul Government before its decline ; the laws and 
usages which had since prevailed in settling the rents payable by 
the ryots, dependent talukdars, and other under-tenants, to the 
zemindars, independent talookdars, and other superior landholders ; 
what new impositions and exactions had been introduced under the 
Company’s administration ; what rules were required for securing 
the inferior occupants and immediate cultivators of the soil against 
oppression and extortion ; and generally, what measures should be 
adopted to remedy existing defects and abuses in the adjustment 
and collection of the land rents ; as well as in the gunge, haut, 
bazar, and other duties levied under the general denomination of 
Sayer. Detailed accounts of the assessment, and actual collec- 
tions, in past years were also procured ; with every other docu- 
ment which appeared material for determining a standard 
revenue for future years, such as the orders of the Court of 
Directors prescribed, and the landholders might be able to pay 
without distressing their tenants ; and the voluminous reports of the 
Collectors, Board of revenue, and other public officers, upon the 
inquiries made by them, were abridged and brought forward in a 
collective view, by a Member of the Government eminently dis- 
tinguished for his talents, knowledge and experience ; whose minute 
on the settlement of Bengal, recorded the 18th June 1789, was 
subsequently noticed by the Court of Directors as a ‘comprehen- 
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sive and masterly dissertation, which not only exhibited and 
methodized the most material parts of the reports from the Collec- 
tors of the Bengal province, but afforded new and- important 
communications from himself; supplying, in various respects, 
what they wanted ; delineating with great clearness the past finan- 
cial system and history of Bengal ; examining with candour those 
points in it which have been subjects of controversy ; investigating 
with patient judgment the best system for that cou ntry ; the difficul- 
ties which may attend it; the means of obviating them; 
and in fine, proposing from the whole a set of regula- 
tions for carrying into execution the orders of the Court respecting 
the decennial settlement so as to secure justice both to the govern- 
ment and to the subject ; and to prevent, in future, those abuses, 
which either exist or may be apprehended, in the detail of the col- 
lection’, On consideration of this document, with the papers which 
accompanied it, and a further minute from the same Member of 
Government, on the settlement of Behar, recorded 18th September 
1789, the Governor-General in Council passed the rules, afterwards 
incorporated with amendments,...in Regulation VIII of 1793....The 
primary rule directs that ‘a new settlement of the land revenue 
shall be concluded for a period of ten years, to commence with the 
Fussily, Villaity, and Bengal year 1197, for Behar, Orissa, and 
Bengal respectively’, And by the succeeding rule it is at the 
same time, notified to the proprietors of land, with whom the 
settlement may be concluded, that the assessment fixed by the 
decennial settlement, will be continued after the expiration of the 
ten years and remain unalterable for ever; provided such con- 
tinuance shall meet with the approbation of the Honorable Court 
of Directors, but not otherwise”. 

Then followed that memorable controversy between Lord Corn- 
wallis and the Members of his Government in which he put 
forward cogent arguments for fixing “ the Government demand” as 
the first measure necessary to be adopted to afford an opportunity 
to the landholder “of increasing his profits by the improvement of his 
lands”. He was of opinion that the potta regulations and a general 
reservation of the right of the Government to interfere for the pro- 
tection of the ryots and the prohibition of new aéwaés and such 
other small remedial measures would sufficiently protect the ryots 
and that the views of his opponents did not warrant the postpone. 
ment of a measure which he deemed “best calculated to promote 
the substantial interest of the Company and of the British 
nation as well as the happiness and prosperity of the natives 
of India”. The Court of Directorson examining the materials 
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plated before them were strongly in favour of a permanent Settle- 
ment and signified their approval of decennial Settlement , being 
made permanent. They wrote back to that effect, expressing their 
intention in these words: “It being our intention in the whole 
of this measure, effectually to limit our own demands, but not to 
depart from our inherent right, as Sovereigns, of being the guardians 
and protectors of every class of persons living under our Govern- 
ment” etc. The Decennial Settlement was thereupon made 
permanent by the proclamation dated the z2nd March 1793 and 
subsequently enacted into Regulation I of 1793 as already stated. 
As regards the effect of the Permanent Settlement, in so far as its 
broad features are concerned as affecting the relations between 
the State, the zemindar and the ryot two radically distinct views 
are sometimes taken. The advocates of one view say that before 
the Permanent Setttlement there was a declaration by Government 


that it was necessary to secure the ryots in the perpetual and 


undisturbed possession of their lands, that of the three parties 
concerned viz.: the State, the zemindars and the ryot, the ryot’s 
was the dominant right, that is to say he was proprietor and the 
demand upon him was that of the State for a gross amount limited 
by custom and this was specifically limited by the Regulation of 
1793, out of which the State remunerated the zemindar ; that the 
State was not the proprietor of the soil, its rights were limited by 
custom to the money value of a specific proportion of the produce 
of the land, and the authors of the Permanent Settlement limited 
it further by enactments which if carried oyt according to the 
intention of the legislature, would have given the same immunity to 
the ryot as is enjoyed by the zemindars, against enhancement of rent 
from a rise of prices ; and that the so called proprietary right of the 
zemindars was a very limited one, and it was so greatly 
restricted that it was not dominium but servitus—a rent charge 
or strictly speaking a revenue charge upon property which 
belonged to another and which the zemindars had no power 
of turning to any use without buying it from the other who 
was the proprietor. The advocates of the other view maintain that 
there was no well-defined customary law, no known or settled rates 
of rent in existence in 1793; that the legislation of 1793 left 
the right of the cultivator of the soil as indefinite and undefined 
as they were before; that the Government deliberately refrained from 
undertaking the difficult task of defining these rights and con- 
tented themselves with reserving a general power of interference 
in case of oppression; that the property in the -soil which had never 
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before been formally declared to be vested in the landholder 
was declared to be vested in them; and that the revenue payable 
to Government from each estate was fixed for ever. 

The rights and duties of the.zemindars in so far as they were 
declared by the Permanent Regulations may be matters of doubt. 
Whether when the English Settlement was originally established in 
India they were owners of the soil subject only. to a tribute to 
Government [as was the opinion of the Lord Chancellor in Freeman 
v. Fairlie (x)| or whether they had only certain restricted proprietary 
rights in the revenue which may fairly be considered rights in the 
produces of the soil and so in the soil itself, may be a matter of con- 
troversy. Whether by the mere description and enumeration of the 
classes to be settled with and by the recital of such settlement (e. g. 
the Regulations of the 23rd*November 1792, Reg. II of 1793, and 
Reg. VIII of 1793) it was intended to take away the rights. of 
the actual cultivators and possessors of the soil and vest them in 
the zemindars may bea debatable question, though it seems to 
be now settled that a settlement with a person for the pur- 
poses of revenue does not establish any proprietary right in the 
land in favour of the person settled with, if he did not already 
possess that right, but is made with Government only as to their 
claim to their revenue [Juggut Mohini Dossee v. Mussumat Sokhee- 
money Dossee (2).| Whether the rights of the cultivators of the soil 
were left as uncertain or unsettled as before or whether they were 
sufficiently protected in accordance with the original intention of 
the Court of Directors or of Lord Cornwallis himself are matters 
on which there may be two opinions. Opinion is also divided on 
the question of the justice, expediency or equities of the measure. 
The fact, however, that the Government limited its own demand 
upon the zemindar in so far as that demand related to the income 
that was derivable from the lands isa matter which can. scarcely 
be doubted or disputed. The true viéw of this fixity of assessment 
is this: In the time of the Moghul and Mahomedan Governments 
the share of the State was uncertain, and so was the share of the 
zemindar ; the Permanent Settlement fixed and made certain the 
former, but left the Jatter as uncertain as ever. The zemindars 
thus came to know to a penny what they had to pay to the State at ` 
all future times. The second part of Sect, VII Art. VI of Reg. I 
of 1793, runs in these words: “The Governor General in Council 
trusts that the proprietors of lands sensible of the benefits conferred 
upon them by the public assessment being fixed for ever will exert 


(1) (1828) í Moo. I. A. 305. 
- (2) (1871) 14 Moo. l. A. 2893 17 W. R. 41; 10 BLR. 19. 
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themselves in the cultivation of their lands, under the certainty that 
they will enjoy exclusively the fruits of their own good management 
and industry and that no demand will ever be made upon them or 
their heirs or successors by the present or any future Government, 
for an augmentation of the public assessment in consequence of the 
improvement of their respectives estates”. No words can be clearer, 
no promise more definite. If language has any meaning, the 
declaration means that whatever may be the income or profits of 
the zemindar by reason of his having improved his estate the same 
will not be further touched or taxed. 

But was the public assessment not to be augmented in any way 
in future? The answer must be sought for in the declaration itself 
and the declaration answers it in this way: It could be augmented 
in any way, so long asthe method adopted did not mean to take 
away a portion of this income or profits ga such income or profits. 
Indeed there are the clearest possible indications within the Regu- 
lations themselves to the effect that nothing was further from the 


minds of the authors of the Permanent Settlement than to forego: 


for ever the right to impose taxes or cesses for ever. It is neces- 
sary therefore to examine the sources from which this augmentation 
was contemplated. _ 

The right of establishing Sayer or internal duties was expressly 
reserved by Sec. VIII Art. VII Clause (2) of Reg. I of 1793 and it 
was expressly stated that one of the consequences which the Govern- 
ment expected from retaining the privilege in its own hands was a 
future opportunity of augmenting the revenue in that way. 

The Regulations upon this subject were re-enacted in Regulation 
XXVII of 1793. This Regulation purported to re-enact with 
alterations and modifications the rules passed by the Governor- 
General in Council on the 1th June and on subsequent dates, 
for the resumption and abolition of the Sayer, or internal duties 
and taxes throughout Bengal, Behar and Orissa, and for adjust- 
ing and paying the deductions and compensations directed to be 
granted to the proprietors and farmers of estates paying revenue to 
Government and the holders of property exempt from the payment 
of revenue to Government on account of the duties and taxes 
abolished. The Rules for the resumption of the Sayer passed on 
the Irth June 1790 were re-enacted in Section II of this Regula- 
lation. By these Rules the right of the zemindars to collect the 
Sayer “was taken away compensation being given for the loss thus 
caused to them and the revenue derived from these collections 
was consequently excluded in assessing the jama at the time of the 
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Decennial and Permanent Settlements. The Rules for the abolition 
of the Sayer passed on the 28th July 1790 were enacted in section 
IV of this Regulation, This section enacted. “The privilege of 
imposing and collecting internal duties has been resumed from the 
landholders, and taken exclusively into the hands of Government 
for the purpose of reforming abuses in these collections, and there- 
by affording benefit to the commerce of the country, as well as 


. general ease to its inhabitants. For the more effectual attainment 


of these objects the Governor-General in Council has now resolved 
that all duties, taxes and other collections coming under the deno- 
mination of Sayer (with the exception of the Government and 
Calcutta customs, the duties levied on pilgrims at Gaya and other 
places of pilgrimage, the abkary or tax on spirituous liquors 
which is to be collected agreeably to former orders, the 
collections made ‘in the gunges, bazars’ and hauts situat- 
ed within the limits of Calcutta, and such collections 
as are confirmed to the land holders, and the holders of gunges, 
bazar and hauts, by the published resolutions of the 11th June 
1790, namely rent paid for the use of land or for houses, shops 
or other buildings erected thereon, or for orchards, pasture 
ground or fisheries, sometimes included in the Sayer under the 
denomination of phulkar, bunkar and jalkar) whether made by 
Europeans or natives ‘either on their own or the public account, 
in the gunges, bazars, hauts or other places within the provinces, 
be forthwith abolished, and that the compensation to be made in 
consequence be regulated by an average of the neat produce stated 
in the past accounts, for as many years as they can be procured 
not exceeding ten (excluding therefrom such collections as have 
been prohibited by Government) and be adjusted, with regard to 
the Collections in malguzarry and lakheraj lands respectively, 
according to the principles already laid down in the resolution of 
the rıth June 1790.” It was thus made clear that rent paid for the 
use of land,‘or for houses shops or other buildings erected 
thereon or for orchards pasture ground or fisheries, sometimes, 
included in the Sayer, under the denomination of paulkar, bunkas 
or jalkar was not Sayer within the meaning of the Regulations. 
That the right to taxation generally was not given up is amply 
clear upon other materials, but it is equally clear that the income 
or profits derivable from the lands was not to be taxed as such. 
Lord Cornwallis’ minute of the 3rd February 1790 which was sent 
in circulation on the 7th and recorded on the 12th also shows 
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beyend the shadow of a doubt that the Government of 1789-1793 
contemplated and expected that the improved condition of all 
classes would enable the expenses and requirements of Government 
to be provided by other forms of taxation. He said: “There is 
this further advantage to be expected from a fixed assessment in 
a country subject to draught and inundation that it affords 
a strong inducement to the land holders to exert himself to repair 
as speedily as possible the damages which his lands may have sus- 
tained from these calamities ; for it is to be expected that when the 


` public demand upon his lands is limited to a particular sum he will 


employ every means in his favour to render them capable of again 
paying that sum and as large a surplus, for his own use”....... “ The 
maxim that equality in taxation is an object of the greatest impor- 
‘tance, and that in justice all the subjects of a State should con- 
tribute as nearly as possible, in proportion to the income which 
they enjoy under its protection does not prove the expediency of 
varying the demand of Government upon the lands ; on the con- 
trary, we shall find that, in countries in which this maxim is one of 
the leading principles in the imposition of taxes, the valuation of 
the land on which they are levied is never varied. In raising a 
revenue to answer the public exigencies, we ought to be careful to 
interfere as little as possible in those sources from which the wealth of 
the subject is derived, Agriculture is the principal source of the 
riches of Bengal ; the cultivator of the soil furnishes most of the 
materials for its numerous manufactures. In proportion as agri- 
culture declines, the quantity of these materials must diminish, 
and the value of them increase, and consequently the manufactures 
must become dearer, andthe demand for them be gradually 
lessened. Improvement in agriculture will produce the opposite 
effects. The attention of Government ought therefore to be direc- 
ted to render the assessment upon the lands, as little -burdensome 
as possible : this is to be accomplished only by fixing it. The 
proprietor will then have some inducement to improve his lands ; 
and as his profits willincrease in proportion to his exertions, he 
will gradually become better able to discharge the public-revenue. 
By reserving the collection of the internal duties on Commerce, Govern- 
ment may at all times appropriate to itself, a share of the accumula- 
ting wealth of tis subjects, without their being sensible of it. ‘The 
burden will also be more equally distributed ; at present, the whole 
weight rests upon the land-holders and cultivators of the 
soil”. l l 
Almost contemporaneously with the Permanent Settlement on 
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Civin., the 6th March 1793 Lord Cornwallis wrote to the Court of Difec 
toi. tòrs “We think this a proper opportunity to observe, that if, at any 
pead ` füture period the public exigencies should require an addition to 


King-Emperor s E : 
EP your resources, you must look for this addition tn the increase of the 


$ v 
Pe are tame general wealth, and commerce of the country ; and not in the augmenta- 
isis tion of the tax upon the land. Although agriculture and commerce 
ees 7 promote each other, yet in this country, more than in any other, 


agriculture must flourish, before commerce can become extensive. 
The materials for all the most valuable manufactures are the pro- 
duce of its own lands. It follows therefore that the extent of its 
commerce must depend upon the encouragement given to agri- 
culture ; and that whatever tends to impede the latter, destroys 
the two great sources of its wealth. At present almost the whole 
of your revenue is raised upon the lands; and any attempt to 
participate with the landholders in the produce of the waste lands 
would (as we have said) operate to discourage their being brought 
into cultivation ; and consequently prevent the augmentation of 
articles for manufacture or export. The increase of cultivation 
(which nothing but permitting the landholders to reap the benefit 
of it can affect) will be productive of the opposite consequences. 
To what extent the trade and manufactures of this country may 
increase under the very liberal measures which have been adopted 
for enabling British Subjects to convey their goods to Europe ata 
moderate freight, we can form no conjecture We are satisfied 
however, that it will far exceed general expectation ; and the duties 
on the import and export trade (exclusive for any internal duties which 
it may in future be thought advisable to import) that may hereafter be 
be levied, will afford an ample increase to your resources without 
burdening the people or affecting in any shape the industry of the 
country”. 

In 181: the Court of Directors said “ It was indeed imagined 
at the period of the establishment of the Bengal Settlement 
that in proportion as the effects naturally to be expected from án 
enlarged and liberal policy were developed, in proportion as the 
land was improved, activity given to commerce and as the peo- 
ple were enriched, our Government would be able, dy means of 
taxation on the necessaries or luxuries of life not only to indemnify 
itself for the sacrifices it had made, and for any contingent loss 
which it might sustain from the depreciation of money but that 
our revenue might be made to advance in equal proportion with 
the prosperity of the country arid that both would go on flourishing 
in rapid progression. : 
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Thus at the time and within 20 years of the Permanent Settle- 
ment the source of such fresh taxation was clearly indicated. 


The italics in the extracts given in the above three paragraphs are 
mine. 


A reservation of a right to impose further tax on the income or 
profits of the land which was given to the zemindar as the fruits 
of his own labour cannot be gleaned from any quarter. Whether 
a portion is taken as revenue and another under the head of 
Income tax, both are demands of the State, and when in assessing 
the revenue, a guarantee was given of its fixity and a declaration 
was made that the balance will not be altered at any time, to 
impose a further tax on the income or profits, does away with 
that fixity and alters that which was guaranteed to be unalterable. 
The question whether the income or profits now made was then 
taken into account or the sources from which they are now 
made were in those days unknown or not in existence does not 
affect the matter, in view of the preamble to Reg: II of 1819 


and the preamble as well as section 31 Cl(2) of Reg: VIII of 
1819. 


The argument that it was only the revenue payable by the 
lands and not the entire demand of the State for all income or 
profits referable to the estates was fixed by the Permanent Settle- 
ment loses sight of the fact that income or profits from fisheries 


‘were taken into account. The object of the Settlement in exempt- 


ing from further burden income which had already paid toll to the 
State in the shape of land revenue was primarify to protect and 
improve agriculture, as that then was the chief source of income, 
and the exemption of agricultural income from the operation of 
the Income-tax Act perhaps indicates a continuity of policy on the 
part of the legislature in that respect. This, to my mind, is the 
inwardness of the doubt expressed by the learned Judges who 
constituted the Full Bench in the case of the Chtef Commissioner of 
Income Tax, Madras v. Zamindar of Singampatté (1) as tothe mean- 
ing of ‘Agricultural income’. The words of the Settlement however 
are clear enough as indicating an intention to leave untouched for 
all times to come the surplus that the landholder will be able to 
derive as income or profits from the lands of his estate. 

It may not perhaps be right as a matter or method of cons- 
truction in order to construe the Income Tax Act XI of 1922 to 


» 


{1) (1922) I. L. R. 45 Mad. 514 (518). 
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put it side by side with Regulation I of 1793 without taking tnto 
account the events that have happened during and the changes 
that-have been wrought by the long years that separate the two 
enactments but such a comparison is not altogether without its pur- 

pose. If the Income Tax was sought to be levied upon Permanent í 
Settlement zemindars while Regulation I of 1793 was yet in sight 
would -it not have been understood as having taken away from the 
fixity of the State demand and altered the income and 
profitsthe unalterable character of which the Regulation had 


assured, 


The above, in my opinion, is the relation between the two 
enactments, but we are yet on the threshold of the enquiry. At is not 
disputed that the legislature has absolute right to abrogate, modify. 
or destroy any right or privilege, even if it be of its own creation. 
What we have then to consider is whether the legislature has done 
so, expressly or by necessary implication, in this particular 
case. ` 


As a guide to the construction of this Act, to argue on the basis 
of other Acts e. g. thé Zemindari Dak Cess Act, the Road Cess 
Acts, the Public Works Cess Act, the Embankments Act, the 
Drainage Act, the Bengal Municipal Act, the Court of Wards Act, 
the Village Choukidari Act, the Court fees Act, the Stamp Act, the 
Bengal Settled Estates Act, the Probate Act and the like—enact- 
ments relating to what is said to be direct or indirect taxation —is, 
I say with all respect, to argue on the strength of a palpably false 
analogy; so long as the absolute privilege of the legislature to 
which I have referred is not disputed. These legislations, most if 
not all of them may be justified as imposing taxes in return for. 
services rendered, facilities offered or benefits conferred. ` In some. 
of them reference is made to “land” or the income or profits 
arising or derivable therefrom as affording a basis for calculating the 
amount of the imposition. In others the imposition is, no doubt, 
an additional burden on the lands, or viewed in another "way 
forms a deduction from the income or profits of the lands, but the 
language that is used leaves no doubt as to the intention that the 
imposition should operate as such. If justly or unjustly these enact- 
ments have been passedand the intention to interfere with the 
zemindar’s income or profits from the lands permanently settled 
with him is cleare what help does it afford us in construing Act 
XI of 1922? In my opinion it is of very little consequence if 
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the legislature has put a different meaning on “ the fixity of pub- 
lic demand” from what it obviously bears or chose to violate the 
fixity more than half a century after, if it be established that it has 
done so. 

A consideration of the earlier enactments relating tò Income 
Taxis perhaps more profitable. To turn then to the earlier 
enactments. In Act XXXII of 1860 section x provided that “ there 
shall be collécted and paid......for and in respect of the property 
and profits mentioned in the several schedules.” Schedule 
rYaninthese words. “For and in respect of the property in 
and profits arising from, alllands and houses in India.” Sche- 
dule 2 ran thus: “ For and in respect of the annual profits arising 
to any person residing in India from any kind of property 
whatever whether situate in India or elsewhere... . The 
Rules applicable to Schedule 1 are contained in Part VII and they 
expressly refer to lands permanently settled (Vide Rules x and 4). 
This Act remained in force from the rst of July 1860 to the ist of 
August 1865. There can be no question that this Act referred to 
“ All lands and houses in India,” “ any kind of property.........in 
India,” and the rules provided for computing the assessment on per- 
manently settled lands. The next important Act to which reference 
need be made is Act VIII of t872. The Preamble says, “ For the 
purpose of imposing duties on income, arising from offices, property, 
professions or trade.” The mode of assessment is differently pro- 
vided for as regards “ Duties on offices’—({Part II) “ Duties on 
profits or Companies” (Part III), Duties on interest on Govern- 
ment Securities (Part IV), while Part V deals with “All other 
income”. Section 16 says “ A yearly duty of two pies for every 
Rupee shall be levied upon aM incomes of one thousand Rupees 
per annum or upwards, not chargeable under Part II, Part ITI or 
Part IV of this Act.” Section 2r says; “Owners of lands or 
houses occupying the same shall be chargeable in respect of the 
annual value thereof at nine-tenths of the full rent at which such 
lands or houses are worth to be let for the year.” Then follows a 
provisions for making special rules for calculating the assessment, 
when the income is derived from land paying revenue. This Act 
made all incomes including those derived from lands assessable to 
tax and there is no reason to suppose that it intended to exclude 
permanently settled lands. This Act remained ir? force for one 
‘year only. To take Act II of 1886 next. In this Act a marked 
‘departure is noticeable, the Preamble states “ Whereas it is expe» 
dient to impose a tax on income derived from sources other than 
agriculture.” The charging section is section 4. The exceptions are 
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mentioned in section § in which ‘land’ is mentioned by way of 
exception and it points to the sources of income as specified in the 
first column of the Second Schedule. This Schedule is divided 
into four parts. Part I relates to Salaries and Pensions ; Part II, 
Profits of companies, Part III, Interest on securities and Part IV, 
other sources of income, This last is stated to be “any source of 
income not included in Part I, Part I! or Part III of the Schedule.” 
The provisions of the Act relating to mode of assessment.and collec- 
tion say nothing as to revenue whether temporarily or permanently 
settled. The word “ Lands” does not come in at all as a source of 
income unless it comes under “ Any source” in part IV. The lan 
guage of Act VII ofr918 need not be separately considered as it is 
repeated with but slight alteration in Act XI of 1922. The structure 
of this Act again is radically different from the Acts of 1860 and 1872 
and there are,also points of difference between it and the Act of 1886, 
The Preamble is neutral. It states, “whereas it is expedient to con- 
solidate and amend the law relating to Income Tax and Super Tax” 
and the Schedule of enactments repealed refers to the Act of 1918, 
and the amending Acts of 1919 and 1920. ‘' Total income” is defined 
in section 2 (15) as meaning total amount of income, profits and 
gains from all sources, to which the Act applies computed in the 
manner laid down in section 16. If.one looks for the sources, to 
which the Act applies one finds a negative in the eight 
classes of income specified in section 4 sub-sec. (3) as being 
the income to which the Act does not apply. The affirmative is 
found in the charging section which is section 4. That section 
says “Save as hereinafter provided, this Act .shall apply to all 
income profits or gains, as described or comprised in section 6 
from whatever source derived, accruing arising or received in British 
India or deemed under the provisions of this Act to accrue or arise 
or tobe received in British India”. The section therefore refers 
only to section 6 which instead of definitely exhausting all the 
sources of income, merely says, “Save as otherwise provided by this 
Act, the following heads of income, profits and gains, shall be 
chargeable to income-tax in the manner hereinafter appearing :— 

(i)*Salaries, (ii) Interest on securities, (iii) Property, (iv) Business, 
(v) Professional earnings, (vi) Other sources.” Ordinarily one should 
have expected profits from lands to come under the head of 
Property but section 9 which provides for the mode of assessment 
of Property clearly limits it to buildings or lands appurtenant there- 
to. Income or profit from lands, permanently or temporarily settled 
therefore must come, if at all under the head of “Other sources”. 


ae 
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Why then should not"Other sources” include only those sources 
as are taxable, and why should the expression be taken as còm- 
prising the income or profits of all lands irrespective of whether 
they are taxable or not. The policy of the shortlived measures of 
1360 and 1872 need not necessarily have been continued in 1886 
and for the matter of that there is nothing to indicate a continuity 
of policy from even 1886 to 1922. We are not permitted to specu- 
late as regards the policy or the intention of the legislature. What 
we find for certain is that the Act of 1922 does not make al persons 
taxable, nor a// lands taxable, nor ak income taxable nor again AW 
Sources or All other Sources taxable. 

To this view two objections are possible. One is the difficulty 
created by the definition of “Agricultural income” as contained in 
section 2 Sub-Sec. (1) which includes such income from permanent- 
ly ds well as non-permanently settled estates. This difficulty how- 
ever is more apparent than real because if income or profits from 
permanently settled estates were meant to be kept outside the 
purview of the Act the definition will cover only such land as is 
assessed to land revenue and is not permanently settled. The 
other difficulty is as regards income from Lakheraj or revenue-free 
lands. Butis this a difficulty? A review of the law relating to 
Lakheraj grants of which the foundation is Reg. XIX of 1793 is to 
be found in the case of Hurryhur Mookhopadkya v. Madub Chun- 
der Baboo(1). Uf these lands have been exempted from revenue 
for ever the Act will not apply to them, thatis all. There is no 
equity about the tax and no equitable consideration can come in 
on the question of construction of a taxing statute. 

Canons of construction laid down in authoritative decisions 
to which our attention has been drawn are very difficult of appli- 
cation in particular cases, they depend upon so many considerations; 
but it is just as well to refer to some of them here. 

One of the cases upon which reliance has been placed on behalf 
of the assessee is Associated News papers Limited and others w. Cor- 
poration of the City of London (2). In that case what happened was 
this. Section §1 of 7 Geo. III C 37 vested the lands reclaimed from 
the river Thames under the provisions of the statute in the owners 
of the adjoining lands and wharves, free from ali taxes and assess- 
ments whatsoever. Section 169 of the City of London Sewers Act, 
1848 enacted that every Sewer rate and consolidated rate should be 
levied upon every occupier of any house or building in the city, 

(1) (1871) 14 Moo. I. A. 152 ; 20 W. R. 459; 8 B. L. R. 566. 
(2) (1916) 2 A. C. 429. 
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“Whether such person shall be now liable in respect of such house 
or building to be assessed to the relief of the poor or be not liable 
to be assessed to the relief of the poor in respect thereof by reason 
of such house or building being situate in any precinct or extra 
parochial place or otherwise”. The House of Lords held that the 
exemption granted: by 7 Geo. III C. 37 though limited by the con- 
text to local as distinguished from Imperial taxes extended to all 
local taxes and assessments whether present or future except so far 
as any Act imposing a new tax qualified or repealed the exemption. 
It was held that the words “free from all taxes and assessments 
whatsoever” were not repealed by the words of the Act of 1848. It 
was observed that in London Corporation w. Netherlands Steamboat 
Co, (1), the same statute was construed as not repealing the exemp- 
tion contained in some statutes of #812 and 1813. It was thus held 
that itis competent to the legislature to withdraw or modify such 
an exemption by a subsequent enactment, but that it could only be 
done expressly and not in general terms or by implication. The 
cases of Kutner v. Phillips (2); Thorpe v. Adams (3); Attorney 
General v. Horner (4); Barker v. Edger (5) have been cited in 
support of the maxim Generalia Spectalibus non derogant and as 
illustrative of the principle that a repeal by implication is only 
effected when the provisions of the later enactment are so incon- 
sistent with or repugnant to the provisions of an earlier one that 
the two cannot stand together in which case the maxim Zeges pos- 
teriores contrarias abrogant applies, and unless the two Acts are so 
plainly repugnant to each other that effect cannot be given to both 
at the sametime, d repeal will not be implied. Reference has been 
made to Ln Re Smiths’ Estate, Clements v. Ward (6) and Fitzgerald 
v. Champneys (7) in the latter of which cases Sir W. Page Wood V. 
C. observed: “In passing the special. Act the Legislatures had 
their attention directed to the special case which the Act was meant 
to meet and considered and provided all the circumstances of that 
special case : and having done so they are not to be considered by 
a general enactment passed subsequently. and making no mention 
of any sach intention, to have intended to derogate-from that which 
by their own special Act, they had thus supervised and regulated”. 


‘The.words of Lord Coke in Joster’s case (8) have been referred to : 


“Tt.must be. known that foras much as Acts of Parliament are 


(1) (1906) A. C. 263, (2) (1891) 2 Q. B. 267. 
(3) (1871) L. R, 6 C. P. 125. (4) (1884) 14 Q. B. D. 245. 
(5) (1898) A. C. 748. (6) (1887) 35 Ch. D. 589. 


(7) (186:1) 2 J. and H, 31. ` (8) (1615) 18 Co. Rep., 566. 
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established with such gravity, wisdom and consent of the whole 
realm, for the advancement of the common wealth they ought not 
by any constrained construction out of the general and ambiguous 
words of a subsequent Act, to be abrogated”. There are two other 
cases upon which the assessee specially relies. One is Garnett v. 
Bradley (x) in which Lord Blackburn said,......“There is another 
rule which has been laid down, which I think is a good rule if it is 
properly applied namely that where there has been a particular 
tule established either by custom or by statute, where there is some 
particular law standing, and a subsequent enactment has general 
words which would repeal that particular law or particular custom, 
if they were taken in all their generality, yet nevertheless the first 
particular law is not to be repealed unless there is a sufficient 
indication of intention to repealit. It is not to be repealed by 
mere general words ; the two may stand together ; the first the 
particular law standing as an exceptional proviso under the general 
law”. The other case is Pole Carew v. Craddock (2). In this case a 
ferry was established by and maintained under an Act of 1790 (30 
Geo. III C. 61) which was deemed to bea public Act and con- 
tained a provision that the then proprietors or their respective heirs 
or assigns “Sh all not be rated or assessed for or toward the payment 
of any tax rate or assessment whatsoever, parliamentary or parochial 
for or in respect of the said ferry”. It was held that the principle 
of Associated Newspapers Limited and others v. City of London (3) 
applied to Imperial taxes and that the exemption granted by the 
Statute extended to Parliamentary taxes whether in existence at 
the date of the Act or not, and therefore included Income Tax, 


although that tax was first imposed subsequently to the passing of | 


the Act of 1790. 
” On behalf of the Crown the most important of the cases cited 


is Nova Scotia Steel & Coal Co. Lid. v. Minister of Finance and 


Customs (4). In this case under an agreement with the Govern- 
ment confirmed by a Statute of 1910 the Company paid a tax on 
each ton of ore exported by them and were exempt from paying any 
further charge or tax ‘‘upon or in respect of the said ore”. By the 


Business Profits Act 1917 annual tax was imposed on the net’ 


profits of businesses. . On the question of exemption by reason of 
the agreement of 1910, it was held that the tax upon the profits 
was not atax upon or in respect of the ore exported. It was 
pointed out that in general a taxon profits and an, export tax on 
(1) (1877-78) L» R. 3' App. Cas. 944+ (2) (1920) 3 K. B. 109: 
(3) (1916) 2-K. B. 429- (4) (1924) 2 A. C. '176. > 
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commodities are different imposts, financially and economically 
and cannot be identified even by the indefinite expression “in 
respect of.” Mersey Docks v. Cameron, Jones v. Mersey Docks (1) has 
been referred to but there is hardly any room for the application of 
that principle here. The case of Attorney General v. Exeter Corpora- 
tion (2) has also been referred to but Hamilton J. while referring to 
Fosters case- (3) and the other cases in support of the maxim 
Generalia specialibus non derogant held that the maxim was inappli- 
cable to the case before him. 

On a consideration of the authorities referred to above the 
conclusion I have come to is that there is a clear distinction 
between Nova Scotia Steel & Coal Co. Lid. v. Minister of Finance 
and Custom (4) and the case here. The immunity in that case 
extended only up to the exportation of the ore and by the general 
words “in respect of” could not extend further that is to say to such 
profits as would be derived by business on it. This is pointed out 
in the decision itself. Inthe present case all income or profits 
that the zemindar derived from his permanently settled estate was 
exempted from further taxation as such income or profits for ever. 
The two enactments, in my judgment, are not necessarily incon- 
sistent or repugnant to each other and in the words of Lord Black- 
burn I venture to think that the Permanent Settlement Regulation ` 
I of 1793 may very well stand as an exceptional proviso under the 
Income Tax Act XI of 1922. 


The effect of this conclusion, it has been pointed out, will have 
far reaching consequences as it will follow that royalty on mineral ' 
permanently settled tracts will not be taxable. Iam not so sure 
that this will necessarily follow : the royalty may be viewed in quite 
a different light and.in any case the zemindar’s right to the 
minerals under the Permanent Settlement has yet to be authorita- 
tively decided [See Secretary of State v, Raja Jyoti Prashad, 
Singh (5)]. o. ; 

There is a further consideration which has weighed with me in 
arriving at the opinion that I have formed. The case of Zhe Chief 
Commissioner of Income-Lax Madras v. Zamindar of Singampatti (6) 
was decided by a Full Bench of the Madras High Court so far 
back as February 1922. I do not think it makes any difference that 
there was a Sanad in that case as the Sanad did not profess to go 


(1) (1864-65) 11H. L. C. 443(480). (2) (1911) L. J. 80 K. B. 636. 
(3) (1615) tr Co. Rep. 566. (4) (1922) 2 Ae C. 176." 
(5) (1926) L. R. 53 1. A. 100. (6) (1922) I. L. R. 45 Mad. 514(518) 
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beyond the Regulation, viz. XXV of 1802. The law so far as that 
Presidency is concerned must be taken to have been settled then. 
In January 1924 the law so far as the province of Behar and 
Orissa is concerned was settled much in the same way. The 
Income-Tax Act which is an all India enactment has been amen- 
ded so recently asin 1926 (Act XXIV of.1926) and yetno attempt 
has been made to get tid of those decisions. It is said that a 
provision for an appeal has now been made ; but does that meet 
the point? Itis hardly reasonable to suppose that a fiscal enact- 
ment has been left neglected in that way. 


For the reasons given above l regret I am unable to share in the 
view taken by my learned brother C. C. Ghose, J. I would 
though not without a good deal of hesitation, answer question III 
in the negative inrespect of allthe ten items which in my opinion 
are income or profits derivable from or referable to the lands. In 
view of this answer to question III, saci II does not 
arise. 

One word more I desire to add. The Income-Tax Act, like 
Other statutes; must be read according to’the ordinary and natural 
construction of the words with only such aid as is afforded from 
within the four corners of the Statute itself read asa whole, and 
my conclusions are based on the Statute itself, though to test their 
correctness, I have been guilty of digression somewhat 
unpardonable. 


A. T. M Reference answered in the afirmative, 
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PRESENT : Lord Phillimore, Lord Blanesburgh, Lord Salvesen 
and Sir John. Wallis, 


Se ok SRI KRISHN DAS AND OTHERS 
"Pook. ð: 


T1926, ` NATHU RAM AND ANOTHER. 
Neend 
November, r. [On APPEAL FROM THE HicH COURT AT ALLAHABAD. ] 
December, ro. J a 
—— Sale—Hindu Law—Sale of joint family property challenged—Purchaser 


_ establishing existence of legal necessity for bulk but not whole of 
purchase money—Decree setting aside sale on condition of refund to 
purchaser of amount so established. 

In a suit to set aside a Hindu father’s sale of family property the potciiaser 
proved that he gave adequate consideration (Rs. 3, 500); that he acted 
on good faith, and that on inquiry he ascertained that the bulk of the 
proceeds (Rs. 35000) was to discharge family debts. ` 

Held, (1) that on principle the question in such cases`is not a matter 
of arithmetical calculation, but whether the sale itself is one which was 
justified by legal necessity ; 


(2) that, in accordance with authority, where a purchaser acting in 
good faith, upon due inquiry, is able to show that the sale itself was justi- 
fied by legal necessity he is under no obligation to inquire into the 
application of any surplus and is not bound to make repayment of such 
surplus to the members of the family challenging the sale, and 

(3) that in such casesa decree ‘setting aside a sale on condition of refund 
to the purchaser of the amount shown to have been required for-necessity is 
contrary to authority : 


Hunoomanpersaud’s case (1), followed. 
Girdharee Lall v. Kantoo Lall (2)—({head-note) discussed: Masitullah v. 
Damodar Prasad (3), mentioned : 
Ram Gopal Ghose v. Bullodeb Bose (4); Luchmeedhur Singh v. Ekbal 
Ali (5); Chatranarayan v. Uha Kunwar (6); Kamikhaprasad Roy v. $aga- 
X damba Dasi (7); Felaram Roy v. Bagalanand Banerjee (8); Medai Dalavoi 
v. Natnar, Tevan (9) discussed : 
Gobind Singh v. Baldeo Singh (t10); Ram Dei Kunwar v. Abu 
Jafar (11); Dwarka Ram v. Şhulai Pande (12); Daulat v. Sankantha 
Prasad (13) not approved. 


(1) (1856) 6 M. I. A. 393 5 18 W. R. 81 Foot note. 
(2) (1874) L. R.1 L A. 321; 22 W.R. 56; 14B. L. R. 187. 
(3) (1926) L. R. 53 I. A. 204; I. L. R. 48 All. 518; 440C. L. J. gate 


(4) (1864) W. R. 385. (5) (1867) 8 W. R. 75. 

(6) (1868) 1 B. L.-R. 201. (7) (1870) 5 B. L. R. 508. 

(8) (1910) 14 C? W. N. 894 (895). (9) (1922) 27 C. W. N. 365 

(to) (1903) I. L. R. ag All. 330. (11) (1905) J. L. R. a7 All. 494. 


' (12) (1923) 1. L. R. 45 All. 429. (13) (1924) I. L. R. 47 AN. 255. 
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Appeal from a decree of the High Court at Allahabad revers- 
ing a decree of the Additional District Judge of Aligarh, which 
reversed a decree of the Subordinate Judge of Aligarh. 

Dube for the Appellants. 

Hyam for the Respondents. 

In addition to the cases noted above the following were 
referred to in argument :— 

Phool Chund Lall v. Rughoobuns Suhaye (t) Mutteeram Kowar 
v. Gopaul Sahoo (2) Jainarain Pande v. Bhagwan Pande (3). 

The facts are stated in the judgment of their Lordships 
delivered by 

Lord Salvesen. This is an appeal from a judgment and 
decree dated goth March, r921, of the High Court of Judicature 
at Allahabad which on second appeal reversed a judgment and 
decree dated the xst February, 1919, of the Additional District 
Judge of Aligarh who had set aside a judgment and decree 
dated zoth August, 1918, of the Subordinate Judge of Aligarh. 

The petition of plaint was at the instance of Nathu Ram and 
and his brothers, sons of one Dungar Mal, and was directed 
against Kanhiya Mal, who had purchased ancestral property from 
the plaintiff’s father in the year 1902, and the main relief sought 
was that the sale deed dated 23rd December in that year should be 
declared invalid, and the plaintiffs awarded proprietary possession 
of the property thus alienated by their father. The property sold 
consisted of :— 

1. The moiety share in a 6 biswa, 5 biswansi zamindari share 
of a property in mauza Daulatpur. 

2, A proportionate share in 51 bighas, 18 biswas, 13 biswansis 
“ pukhta” of a zamindari property in the same mauza both situated 
in the district of Aligarh. f 

The plaintiffs were members ofa Hindu joint family of which 
their father Dungar Mal was manager, and were minors at the 
date of the sale deed, and the eldest of them only attained majority 
some short time before the’ suit was brought. The plaintiffs’ 
father Dungar Mal, was made a party to the action but did not 
defend. He was alive at the date of the trial, but has since 
died. 

The facts found by the District Judge of Aligarh, which are 
admittedly conclusive, may be summarised as follows :— 

a) (1868) 9 W. R. +108. e 
(2) (1873) 11 B. L. R. 416; 20 W._R. 187. 
(3) (1922) 1. L. R, 44 All. 633» 
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x. The sale deed in favour of the defendant No. rs father 
was executed in December, 1902, and ‘the consideration therein 
stated of Rs. 3,500 was paid in cash. 

2. The property in question had been previously sold by 
auction but on the sth January, 1902, Dungar Mal paid Rs. 1,300 
to get this sale set aside, and shortly before that he had spent a 
sum of about Rs. 4,000 on his sister’s wedding. 

. 3. Inorderto meet part of his indebtedness thus incurred 


.Dungar Mal had borrowed on promissory notes from Kewal Ram a 


moneylender, two sums of Rs. 1,000 and Rs. 1,600. 

4 These two sums, with interest bringing the total up to 
Rs, 3,000, were discharged out of the consideration money paid 
by the vendee, and the promissory notes delivered up. 

5. Before purchasing the property from the Hindu father the 
vendee ascertained the facts above mentioned. 

6. There was no evidence as to how Dungar Mal applied the 
Rs. 500, the balance of the purchase price and he did not tender 
himself as a witness, 

-y. The Additional Judge accepted the conclusion of the Subor- 
dinate Judge that the sale was made for adequate consideration, 
and indeed, that the seller got a good price for it. 

8. Heappears also to have accepted the view of the Subordi- 
nate Judge that there was no truth in the allegations made by the 
plaintiffs against their father as to his leading an immoral life, but 
that there were grounds for holding that the suit had been instigat-_ 
ed by him. 

g. During the sixteen years preceding the action the vendee 
spent large sums on the improvement of the property, the value of 
which at the date of the suit now exceeds Rs. 10,000. On these 
facts the Additional Judge held in law that the sale was executed 
“ for legal necessity’? and, therefore, the transaction was one which 
the plaintiffs cannot set aside. He accordingly .dismissed the suit 
with costs. 


- The plaintiffs appealed to the High Court, the main, if not the 
only ground of their ‘appeal being that the sum of Rs. S500 had 
not been applied in payment of debts for which the proporty sold 
could have been charged. This argument prevailed. In their 
judgment the learned judges said “It is difficult to decide cases 
of this nature. upon any fixed principle. It has been held by 
their Lordships ‘of the Privy Council that in cases where the 
father has sold ancestral property for the discharge of his debts 


if the application of the bulk of the proceeds has been satisfacto- 


pa 
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rily accounted for the fact that a small part is not accounted for 
will not invalidate the sale. That principle has been followed in 
numerous cases. The difficulty always is to ascertain what amount, 
in cases lik this, is the bulk of the purchase money.” 

After referring to two Allahabad cases to which more parti- 
cular reference will afterwards be made, the learned judges go on 
to say :—“ We have, therefore, to deal with each case on its merits, 
and to decide whether in a particular instance the amount for 
which the legal necessity has not been proved is with regard to 
the whole consideration what may be described as a trifling sum. 
In the present case it is shown that out of Rs. 3,500 only 
Rs. 3,000 represented the money which was taken for legal 
necessity, We should find it difficult, having regard to the 
decisions of this Court, to hold that Rs. §00 is in this instance 
a trifling amount, and we think, therefore, that we ought to follow 
the line which was taken in the two Allahabad cases above referred 
to.” They accordingly gave the plaintiffs a conditional decree 
by which they were declared entitled on payment of Rs. 3,000 
within six months from the date of the decree, to have the 
sale set aside, and the property returned by the defendant 1. 

The two decisions referred to by the learned judges, and 
which were treated as binding by them are those of Gobind 
Singh v. Baldeo Singh (1) and Ram Dei Kunwar v. Abu 
Jafar (2). In the former of these cases on a suit to set 
aside the sale of family property, it was found that out of the 
total consideration of Rs. 3,299-8 annas a sum Rs. 2,923-8 
represented money which had been applied for purposes of legal 
necessity. In the second case it was found that Rs. 2,550 out of 
the total consideration of Rs. 2,995 represented money taken for 
legal necessity. In both cases conditional decrees setting aside 
the sales were passed on payment of the sums which were 
found to have been applied for purposes of legal necessity. 
Considering therefore, the matter simply as one of arthmetical 
calculation the decision in the present case may be said to have 
followed upon these, and so from the point of view of the learned 
judges, who decided the present case, to have been sufficiently 
justified. 

The appellants, however, contended that the two decisions 
founded on were wrongly decided, and as they are not binding 
upon their Lordships’ Board their argument invelves a review of 
the whole authorities with a view to ascertaining the correct princi- 


(1) (1903) I. L. :R. 25 All, 330. (2} (1905) 1. L. R. 27 All. 494. 
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P.C. ples on which similar questions to those raised in the present suit 
1926. ought to be decided. In view of the diversity of opinion in the 
ie various presidencies of India, their Lordships consider that they 


Sri Krishn Das 3 
v. are bound to accede to this demand, and not the less so because 
Nathu Ram. 


S even in Allahabad a recent judgment of the High Court, which is 
Lord Salvesen. printed as part of the record, appears to be at variance with the three 
Sr preceding judgments. In that case the Court of first instance had 
found that out of the entire consideration of Rs. 1,500 a sum of 
Rs. 967 only represented debts binding upon the family property. 
It was held that to the extent of the balance of Rs, 532 no legal 
necessity was established. The District Judge differing from the 
Trial Court, held that the sale should be sustained ; that there were 
binding debts to the extent of Rs. 1,196 and that as the bulk of 
the purchase money went to satisfy these debts the plaintiffs had no 
right to cancellation of the sale. This judgment was affirmed by 
the High Court, although the difference between the purchase 
money and the debts which were found to create the legal neces- 
sity was much greater proportionally than in the present case or in 
the two cases on which reliance was placed above referred to. The 
ground of differentiation was that the property sold was a moiety 
share of a fixed rate tenancy over which there also extended a 
mortgage, and that in such circumstances “ it is not always possible 
for the father of a family to sell just that share of the property 
which will bring in the precise sum which is wanted to clear the 
debts which are binding.” These two considerations apply equally 
in the present case. , 

In their decision the learned judges of the High Court rely 
on the authority of the case of Girdkavee Lall v. Kantoo Lall (1) 
decided in 1874, and especially on the headnote which contains 

a this passage :—- 

“ Where a father has sold ancestral property for the discharge 
of his debts, if the application of the bulk of the proceeds is 
accounted for the fact that a small part is not accounted for will 
not invalidate the sale.” 

While this is in itself a correct statement of the law so far as it 
goes, it does not by any means follow, as the learned High Court 
judges seem to have thought, that it is a complete statement of the 
law or that the ¿sale will be invalidated wherever the part of the 
consideration not accounted for cannot be described as small. If 
this were sound the question would in each case be a matter 


u) (1874) LR Ih As gate 


ie 
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of arthmetical calculation, and opinions would necessarily vary 
as to what constituted the “bulk of the proceeds” or “ a small 
part” of the same in each particular case. The learned judges 
seem to have lost sight of the true question which falls to be 
answered in such cases, viz., whether the sale itself was one 
which was justified by legal necessity. This is the point of 
view from which the matter is approached in the earliest case 
cited at the Bar of  Aunoomanpersaud Panday v. Munraj 
Koonweree (1) decided by the Board in 1856. The case related 
toa charge upon property by way of mortgage, and not to 
a sale, but the principles to be applied appear to their Lordships 
to be the same as in the case of a sale of property. The headnote 
states correctly the points actually decided so far as bearing on the 
present case :— 

“The power of a manager for an infant heir to charge ancestral 
estate by loan or mortgage is by the Hindoo law a limited and 
qualified power, which can only be exercised rightly by the manager 
in a case of need, or for the benefit of the estate........ .The actual 
pressure on the estate, the danger to be averted, or the benefit to 
be conferred in the particular instance, are the criteria to be 
TEGaTded .cc.sssceveeeees 

“A lender, however, in such circumstances, is bound to inquire 
into the necessities of the loan, and to satisfy himself as well as he 
can, with reference to the parties with whom he is dealing, that 
the manager is acting in the particular instance for the benefit of 
the estate. If he does inquire, and acts honestly; the real existence 
of an alleged and reasonably credited necessity is nota condition 
precedent to the validity of his charge, which renders him bound 
to see to the application of the money”. 

In delivering the judgment of the Board Lord Justice Knight 
Bruce, after stating the law substantially as laid down in the head- 
note, said :— 

“The purposes for which a loan is wanted are often future as 
respects the actual application, and a lender can rarely have, unless 
he enters on the management, the means of controlling and rightly 
directing the actual application. Their Lordships do not think that 
a dona fide creditor should suffer when he has acted honestly and 
with due caution, but is himself deceived”. (p. 424). 

This decision was followed in the case ofa sale by a Hindu 
widow in the case of Ram Gopal Ghose v. Bulloded’ Bose, (2) where 
it was held by the High Court of Calcutta that :— 


(1) (1856) 6 Moo I. A. 393- _ (2) (1864) W. R. 385. 
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“where there is no doubt as to the necessity for a sale bya 
Hindoo widow and the vendee pays a fair price for the property sold 
and acts throughout Jona fide, the mere fact of only two-thirds of 
the purchase money having been paid to creditors would not invali- 
date his conveyance, he not being bound to see to the application 
of his money”. 

A similar decision was pronounced by the same Court, 
Luchmeedhur Singh v. Ekdal Ali, (x1) where it was laid down that :— 

“the rule that only so much of the property should be sold as 
will meet the necessity, does not apply to cases where the excess is 
small, or where the money really required cannot otherwise be 
raised”, o , 

The case was a strong illustration of the principle laid down 
by Lord Justice Knight Bruce, because there was an admitted 
surplus of about Rs. 14,000 as to the mode of application of which 
there was no very distinct evidence, the total sale price having 
been Rs. 65,000. Nevertheless, the learned Judge who delivered 
the opinion of the High Court, made this observation :— 

“Looking at the transaction as a whole we consider it to be one 
in which it is proved that the purchaser acted with reasonable and 
sufficient care and caution and in which a sufficient necessity did 
exist. We, therefore, declare the sale to be good and valid against 
the plaintiff”. - 

This case was followed by another in the same Court, 
Chatranarayan v. Uba Kunwari, (2) where a sale of a portion of an 
estate by a widow for Rs. 995 to pay off a debt of her father-in-law 


of Rs. 670 was not invalidated by the mere fact that she sold it for 


more than the amount of the debt when the purpose for which the 
sale was made, namely, the payment of the ancestral debt, was 
quite legal. 

Similarly in Kamtkkaprasad Roy v. Jagadamba Dasi (3) Mr. 
Justice Markby expressed the opinion thus paraphrased in the 
head-note, that :-— 

“In purchasing froma Hindoo widow the purchaser is not 

~ pound to look to the appropriation of the money, nor is he affected 
by the fact that the alienation was made fora larger sum than the 
necessity of the case required.” 

Reference may also be made tothe case of Felaram Roy v. 
Bagalananda Banerjee (4), decided in 1907, in which the Calcutta 
High Court held that ;— 


(2) (1867) 8 W. R. 75. (2) (1868) : B. L. R. 201. 
(3) (1870) 5 B. L. R. 508. (4) (1907) 14 C. W. N. 895. 
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* “Where a Hindoo widow Jona fde executed a permanent lease 
upon taking a selami of Rs. 125 in order to pay off a debt of her 
husband amounting to Rs, roo, this was not a case in which the 
reversioners should be allowed to recover possession upon payment 
of the amount actually needed to pay off the loan”. 

In the course of their judgment the learned Judges made this 
observation :— 

“It would manifestly be impossible, and possibly prejudicial to 
the interest of the estate if the widow were to be held to be bound 
in every instance to sell property for payment of a debt due from 
her husband for exactly the sum due to the creditor.” 

More important than any of these is the decision of this Board 
in an appeal from Madras, Medai Dalavoi v. Nainar Tevan, (1). In 
that case the widow of a separated Mitakshara Hindu sold pro- 
perty belonging to her husband’s estate in her possession as limited 
owner for Rs. 5,300, in order to pay off Rs. 4,588 due on two 
mortgages executed by her husband. The balance of Rs. 712 was 
appropriated by the widow to a purpose which did not constitute 
a legal necessity, but it was held that the sale was not invalid on 
this account, as the purchasers were not bound to see bow the 
widow applied the purchase money. 

All these decisions are, in their Lordships opinion, entirely 
inconsistent with the’ judgment appealed from, and with the Alla- 
habad cases on which it was based. They are equally inconsistent 
with the decision in a recent case from the same province, Dwarka 
Ram xw. Jhulai Pande, (2) and especially,with the ground of 
judgment therein enunciated in the following absolute 
terms :— 

“If any part of the consideration was invalid and not binding 
on the plaintiff, the plaintiff would be entitled to have the sale set 
aside, but if a portion of the consideration was good and binding 
on the plaintiff he would be entitled to reimburse it to the defen- 
dant. The form of the decree in a case of this kind should, there- 
- fore, be a decree for possession in favour of the plaintiff subject 
to his paying to the purchaser so much of the consideration as was 
required for the necessities of the family.” 

In a still more recent case from the same Province, Daulat v. 
Sankatha Prasad (3), the Judges of the High Court appear to have 
reverted to the principles upon which the judgment now under 
review is based, holding that :-— . 

- (1) (1923) 27 C. W. N. 365 (P. C.) (2) (1923) I. L. R. 45 Ali. 429. 

(3) (1924) 1. L. R. 47 AN 355- 


393 


ww 
Sri Krishn Das 


De. 
Nathu Ram. 


Lord Salvesen. 





P.C. 


1926. 
Doy 
Sri Krishn Das 


v. 
Nathu Ram. 


Lord Salvesen. 


THE CALCUTTA LAW JOURNAL. [Von. XLV. 


“the criterion for deciding whether the saleshould be upheld 
or set aside is whether the portion which was not taken for legal 
necessity was such a small portion of the whole consideration that 
it might reasonably be left out of account.” 

As the sum in question was only Rs. tog out ofa total con- 
sideration of Rs, 2,142-12-6, the Court upheld the sale transaction, 
but directed the defendants to repay to the plaintiff the sum of 
Rs. ros which was found not to be covered by legal necessity. 
It is to be remarked that this isthe only case of those cited to 
their Lordships in which an order for repayment ofa small sum 
was made although the sale itself was sustained, and is entirely 
opposed to the whole current of authority. It was not done in the 
recent case decided by this Board, Masit Ullah v. Damodar Prasad 
(1). There a sumof Rs. 2,000 out of a total consideration of 
Rs. 18,400, was not shown tohave been applied in the discharge 
of ancestral debts, but, on the other hand, there was no evidence 
that it was used for immoral or unauthorised purposes. In setting 
aside the judgment of the High Court and dismissing the plaintiff's 
suit their Lordships made no condition as to the repayment of this 
balance of Rs, 2,000. It would rather appear that in any case 
where the sale has been held to be justified but there is no evidence 
as to the application of a portion of the consideration, a presump- 
tion arises that it has been expended for proper purposes, and for 
the benefit of the family. This is in line with the series of decisions 
already referred to, in which it was held that where the purchaser 
acts in good faith and after due enquiry, andis able to show that 
the sale itself was justified by legal necessity, he is under no obli- 
gation: to enquire into the application of any surplus and is, there- 
fore, not bound to make repayment of such surplus to the members ` 
of the family challenging the sale. 

Applying the principles laid down in the above series of cases 
by this Board, and consistently followed in other Courts in India, 
except in Allahabad, their Lordships have reached the conclusion 
that the judgment of the High Court cannot be sustained. On the 
facts found by the District Judge it must be taken that the sale 
challenged was made after due enquiry as to the legal necessity 
by the vendee ; that such necessity has been proved by him to the 
extent of Rs. 3,000 out of a total price of Rs, 3,500 ; that the sale 
was for an adequate consideration and that the mere fact that 
after a long interval of time the appellants have not been able to 
establish how the surplus of Rs. 500 was applied is not a sufficient 

(1) (1926) L. R. 53 I. A. 204 ; I. L. R. 48 All. 518. 
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ground in law for setting aside the sale, They will, thérefore, 
humbly advise His Majesty that the judgment and decree of the 
High Court should `be set aside, and the plaintiffs’ suit dismissed 
with costs in all the Courts, including the costs of the present 
appeal, ` 


H. S. L. Polak: Solicitor for the Appellants. 


‘Douglas Grant & Dold: Solicitors for the Respondents. 


H. c. Appeal allowed : Suit dismissed, 


Present: Lord Phillimore, Lord Sinha, Mr, Ameer Ali and 
Lord Salvesen. 
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Mortgage—Redemption—Not solely -Usufructuary—Separate charge—Right to 
redeem charge also—Civil Procedure Code (Act V af-1908), O. XXXIV. r. 1 
Transfer of Property Act (IV of 1882) ss. 61. 62. 

Section 62 of the Transfer of Property Act applies only to usufructuary 
mortgages pure and simple, and is not in any way: inconsistent with the provi- 
sions of section 6t. 
` The object of order 34 rule 1 of the Code of Civil Procedure is that all 
claims affecting the equity of redemption should be disposed of in one and 
the same suit. 

Ina deed of mortgage with possession 
provided for, and there were also covenants on the mortgagor’s part to pay 
both principal and interest. 

- The mortgagee by a lease executed on the same date leased part of the 
mortgaged property to the mortgagor by which in default of payment of 
rent so reserved the same was tobe a charge on the land mortgaged. In 
a suit by the mortgagor’s assignee for redemption and possession against 
an assfgnee of the mortgage : ; = ë 

Held, that the mortgage was something more than an usufructuary one 
on account of the covenants and that it wds an anomalous mortgage or at 


interest at a special rate was 
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P. C. least a combination of a simple mortgage and an usufructuary mortgage, añd 


1026, that under section 61 of the Transfer of Property Act, the mortgogor was 
ae entitled to have the arrears of rent included in the sum to be paid as a condi- 


Dewan Bahadur tion to possession. 
Panaganti Rama- ee 4 : 
rayanimgar On it being argued by respondents’ counsel before their Lordships that the 


plaintiff should be relegated to separate suit to enforce the simple mortgage or 


v. 
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Held, that such a course would lead to a circuity of action, and contrary to 
the provisions of Order XXXIV, rule 1, Civil Procedure Code. 

Appeal from a decree of the High Court varying a decree of the 
Subordinate Judge, North Arcot. 


Upjohn K. C. and Kenworthy Brown for the Appellant. 


Sir Herbert Cunliffe K. C., Dunne K. C., and Narasimham for 
the rst Respondent. 


As to the point of payment on redemption of the rent, references 
were made to the Civil Procedure Code, Order XXXIV, rule 1: 
Transfer of Property Act, Secs. 58, 60, 62, 98, and the following 
authorities :-Adbdullakh Khan v. Basharat Husain (1); Jawahir 
Singh v. Someshwar Dat (2); Khuda Bakhsh v. Atim-un-Nissa (3) ; 
Ramaswami Ayyar v. Vythinatha Ayyar (4), and Ganga Rai v. 

. . Kirtarath Rai (5) 


The judgment of their Lordships was delivered by 


November,30. Lord Sinha. This is an appeal against a decree of the High 
ais Court of Madras, dated the 19th of April, 1920, varying a decree 
of the Subordinate Judge of North Arcot, dated the 3tst March, 
1917, made in a suit filed in that Court on the 21st December, 1915. 
That suit arose out of a transaction between the Raja of 
Kalahasti and the Raja of Tuni, which was embodied in Exhibit 
A and Exhibit I in the case. i 
Ex. A purports to bea deed of “mortgage with possession” of 
mmovable properties described in Schedules A, B, C and D 
(hereafter called the A, B,C and D properties) for a sum of rr 
lakhs of rupses, with interest at ro annas per cent. per month, to be 
: recovered from the rents and profits. The mortgagor was to have- 
liberty to pay off the mortgage money at the end of four years, 
with option to defer payment for a further period of two years, If 
the money was not paid on the 13th of March, rors, the entire 


(1) (1912) L. R. 40 L A. 313 L L. R. 35 All. 48 ; 17 C. L. J. 312. 

(2) (1905) L. R. 331. A. 42; I. L. R. 28 All. 22533 C.L J. 354. 

(3) (1904) I. L. R. 27 All. 312. (4) (1903) I. L. R. 26 Mad, 760. 
(5) (1918) L L. R. 33 All. 393. 
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amount then due was to carry interest at r per cent. per mensem 
10 annas from the rents and profits and the remaining 6 annas to 
be payable by the mortgagor personally being also charged upon 
the properties. 

Ex. I purports to be a muchilka or counterpart lease, by which 
the mortgagor Raja takes. a lease from the mortgagee of the ‘A’ 
properties fora period of four years, from the rst July, rgog, to the 
goth of June, 1913. The lessee was to pay a fixed yearly rent of 
Rs. 18,750, in three equal instalments, which is equivalent to 
interest on 234 lakhs at ro annas percent. per month. In default 
of payment of the rent reserved, the amount was to be recovered 
from the income of the ijara villages, and by means of the lessee’s 
other property “Zesides” the property which was mortgaged with 
possession. ' 

There was considerable controversy as to the precise meaning 
of the Telugu word “Gaka” in Ex. I, translated above as “besides.” 
It may mean “in addition to” or “excepting.” Their Lordships feel 
no doubt that in the context that word means “in addition to^, 

The circumstances under which the transaction embodied in 
Exhibits A and I took place were as follows :— 

The Raja of Kalahasti was heavily in debt at the time. Decrees 
for sale had been obtained by mortgagees against the “A,” “B” 
and “C” properties. The “B” and “C” properties had been actually 
sold, though proceedings to set aside the sales of the “B” properties 


. were pending. To pay off all these encumbrances and to meet the 


expenses in connection with the proceedings to set aside the sales 
which had already taken place and other immediate necessities, it 
was necessary for the Raja of Kalahasti (the mortgagor) to raise a 
sum of rr lakhs of rupees. That money was to be applied as 
follows :— 

(a) 2% lakhs for payment of three mortgage decrees against 
the “A” properties and expenses in connection therewith. 

(2) 2% lakhs to satisfy the mortgage decree against the “B” 
properties, and to meet all expenses in connection with the pro- 
ceedings to set aside the auction sales thereof, as also other neces- 
sities of the mortgagor, and 

(e) 6 lakhs to satisfy a mortgage against the “C” properties in 
favour of a Sowcar of Hyderabad, who was in possession of those 
properties with an agreement to reconvey the same on receipt of 
6 lakhs of rupees. 7 

The Raja of Tuni agreed to lend this amount of rr lakhs of 
rupees and to apply the same for the above purposes, on the secy- 
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rity of the “A”, “B” and “C” properties, with the addition of 
another small property described in Schedule D of Ex. A, this last, 
it is suggested, being included merely with a view to registration in 
the District in which it was situated. 

The terms of this agreement were embodied in the two deeds, 
Ex. A and Ex. I, which were executed and registered on the same 
date—the 13th March, 1909. 

Thereafter, the mortgagee paid off the three mortgage decrees 
against the “A” properties and certain other expenses in connection 
therewith and the amount so applied was more or less 23% lakhs 
of rupees. 

He also paid into Court a sum of Rs. 1,93,617 in respect of the 
mortgage decree against the “B” properties, j 

These properties (23 villages in Taluk Pamur) had been sold, 
together with 4 other villages in the same Taluk, in court auction 
and the mortgagor had applied to set aside those sales. The first 
Court confirmed the sales of the 4 villages and set aside the sales 
of the B” villages (23 in number). Both sides appealed to the 
High Court, which confirmed all the sales (f. e., of all 27 villages) 
and the mortgagee lost his possession of the “B” properties He 
could not, however, get back the money he had paid into Court 
as stated above tillthe 24th April, 19t2, when his widow and 
representative got back from the Court Rs. 1,80,412-10-0 out of the 
Rs. 1,93,617-0-0 paid in. It is admitted that he did not receive any 
interest on the latter sum for the period while it was in Court, $ e., 
until the 24th April, 1912, nor any interest thereafter on the balance 
which remained unpaid, f. ¢., on the difference Rs. 13,205-6-0. 

The mortgagee did not pay the 6 lakhs of rupees to the Hydera- 
bad Sowcar and consequently the “C” properties never came under 
the operation of the mortgage (Ex. A) and no question arose in the 
suit with reference thereto. 

The mortgagor remained in possession of the “A” properties 
ünder the lease (Ex. I), but did not pay any portion of the stipula- 
ted rent. The mortgagee (lessor) obtained a money decree in res- 
pect of seven instalments of the rent, but it is common ground that 
that decree as well as the remaining five instalments of rent 
remained unsatisfied. 

The mortgagee died in rgrı and in 1913 his widow and 
representative transferred all his interest in the mortgaged proper- 
ties to defendartt No. 1, who thereafter sub-mortgaged it to defen- 
dant No. 2. Defendants 3 and 4 are the representatives of the 
original mortgagor and mortgagee respectively. 


\2 


Von. XLV.) Privy council. 


The equity of redemption of the “A” properties was sold in 
execution ofa money decree against the mortgagor and purchased 
by the plaintiff, who instituted the present suit on the 2rst Decem- 
ber, 1915, against the defendants above described for redemption 
and possession. 

The plaintiff alleged that defendant No. 1 was claiming a great 
deal more than the sum (Rs. 2,34,150) which he admitted to be 
due on the mortgage of the “A” properties ; and he asked that an 
account might be taken of the amount due to the defendant No. 1 
on the security of the properties and that on payment of the 
same by the plaintiff, the defendants be directed to deliver to the 
plaintiff the mortgage instruments and all the documents in their 
possession relating to the properties and to deliver possession of the 
said properties to the plaintiff without any encumbrance and to 
execute and register an acknowledgment in writing to the effect that 
the interest created by the mortgage has been extinguished. 

The defendant No. 1 annexed an account to his written state- 
ment under which he claimed that a sum of Rs. 5,63,172-15-11 
was due on the mortgage, including the arrears of rent above men- 
tioned, and he also asked that an account should be taken of all 
monies due to him and the plaintiff declared entitled to redeem 
only on payment of the whole amount found due, together with 
his costs of suit. 

Now, a portion of the defendant’s account consisted of claims 
for compensation based on several grounds, such as the alleged 
misdescription of one of the villages mortgaged, the fact that 
another of the villages was allowed to be sold for arrears of revenue 
on the alleged fraudulent compromise of the litigation for setting 
aside the sale of the “B” villages and so forth. These formed the 
subject of Issues Nos. 7,8 and 9 in the trial Court and were all. 
decided in favour of the plaintiff. Both the Subordinate Judge 
and, on appeal, the High Court held that these were all claims for 
breach of contract sounding in damages and were notin any way 
charged upon the property. They therefore held that the plaintiff, 
as assignee of the equity of redemption, could not be required to 
pay such damages as a condition of redemption. Some of these 
claims were repeated in the case for the appellant-defendant before 
this Board, but as Mr. Upjohn, on behalf of the appellant, aban- 
doned them at the hearing, their Lordships need not deal with them 
except in connection with the question of the costs of this 
appeal. 

The questions remaining for consideration are: rst, Is the 
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defendant entitled to credit in the mortgage account taken in this 
suit for the] amounts he paid in connection with the “B” properties 
and, if so, at what rate and for what period is he entitled to interest 
thereon? And znd, Is the defendant similarly entitled to credit 
for the arrears of rent remaining unpaid in respect of the “A” 
properties ? These formed the subject of Issues Nos. 4, 5 and 12 
in the first Court, which decided them all against the defendant. 
That Court held as a matter of construction that Ex. A 
amounted to three different mortgages for three different amounts 
on three distinct properties, and that the mortgage for 234 lakhs 
on the “A” properties was distinct and separate from the other two 
items of 234 lakhs and 6 lakhs, which were similarly received for 
the respective purposes of relieving the “B” and “C” properties 
from the . encumbrances subsisting thereon. In that view the 
Subordinate Judge disallowed the claims in connection with the 
“B” properties and went to the length of splitting up the stamp 
duty on Ex. A, allotting half of it only, viz, Rs 6,000 out of 


Rs. 12,000, to the claim against the “ A” properties. 
On the second point, he held that the mortgage (Ex. A) and 


the lease (Ex. I) were separate and severable transactions, that the 
arrears of rent payable under Ex. I were not charged upon the 
“ A” properties, either as to principal or interest, and that the 


plaintiff was not bound to pay the sums claimed in respect of such 
arrears. f . 
Taking the account on this basis, the Subordinate Judge 


decreed that (1) “ ifthe plaintiff pays into Court on or before the 
goth June, 1917,"the amount declared due, viz. Rs. 2,70,752—1—9, 
the defendants should deliver up to the plaintiff............ all 
documents in his possession or. power relating to the mort- 
gaged property and should, if so required, retransfer the property 
to the plaintiff free from the mortgage and from all encum- 
brances, etc., and shall put the plaintiff in possession of the property 
and (2) that if such payment was not made on or before the 
goth June, 1917, the said mortgaged property should be sold.” 
The defendant appealed to the High Court. The learned 
Judges in that Court, differing from the Subordinate Judge, held 
as a matter of construction that Ex. A could not be treated as 
creating three distinct mortgages and that there was nothing in 
its provisions to cut down the plain words of the instrument by 
which the properties in the four schedules were charged in respect 
of the whole’ debt. They, therefore, modified the decree of the 
first Court by including in the mortgage debt, the difference between 
the amount paid into Court by the mortgagee in respect of the 
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“B” properties and the amount drawn out by him, viz, 
Rs. 13,204-6.0, with interest thereon at xo annas percent. per 
mensem from the gist January, 1911, up to roth April, 1920 
(date of High Court decree). They further modified the lower 
Court’s decree by giving to the defendant the whole of the 
Rs. 12,000 for stamps, etc.—the additional sums thus allowed 
amounted, with interest, to Rs. 29,711-8-2. 

The only objection to this part of the High Court’s decree urged 
before this Board is that the appellant is entitled to interest on the 
entire amount paid into Court by the mortgagee (Rs. 1,93,617) 
from the time he lost possession of the “B” properties, i.e., to the 
24th April, 1912, at to annas per cent. per month, in addition 
to the interest on the difference (Rs. 13,204) allowed by the 
High Court. Their Lordships are of opinion that this conten- 
tion is well founded and the High Court decree must be varied 
so as to give effect to it. 

A second claim urged on behalf of the defendant appellant to 
a sum of Rs. 5,572-14-8, is based on the ground that the mortgagor 
had collected a portion of the rents of the “A” properties between 
the 13th March, 1909, and the 3oth June, 1909, and that this por- 
tion amounting to Rs. 5,572-14-8 was payable under Ex. A to the 
to the mortgagee. The Subordinate Judge, as well as the learned 
Judges of the High Court, found against the defendant- 
appellant in respect of this claim and their Lordships see no 
reason to disturb this concurrent finding of fact. 

A more important point in the case relates.to the arrears of 
rent payable under the lease (Ex. I). As stated above, the mort- 
gagor never paid any of the instalments of rent payable under 
the lease (Ex. A). For seven of these instalments a deeree was 
obtained in O.S. No. 17 of 1912 and a small sum of money rea- 
lised in execution of that decree ; the remaining five instalments 
also remained unpaid and the defendant claimed that two sums 
of Rs. 30,997-24-1 and Rs, 38,684-11-0 remained due in respect 
of these arrears of rent with interest thereon. Their Lordships 
understand that there is no dispute as to the amount, but the 
plaintiff contends that these sums are not iri any way charged 
upon the “A” properties and that he was not bound to pay the 
same for the purposes of redemption. 

The Subordinate Judge decided in favour of the plaintiff on 
the ground that the lease (Ex. I) did not create ‘any charge on 
the corpus of the “A” properties. The High Court upheld that 
part of his decision, but on different grounds. The learned 
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Chief Justice (the other learned Judge not dissenting) rejected 
the Subordinate Judge’s construction of the lease and held that 
the annual payments thereby provided were charged on the land in 
question by Ex. I. The Chief Justice held, however, that by 
virtue of section 62, clause (b), of the Transfer of Property Act, 
the plaintiff had a statutory right to redeem the usufructuary mort- 
gage created by Ex. A without paying off the charge for arrears of 


rent under Ex. I. Mr. Justice Sheshagiri Ayyar agreed with the, 


Chief Justice and was further of opinion that apart from Section 
62, clause (4), on which the Chief Justice relied, the defendant’s 
claim on this head failed because there was no right in Indian 
law in a mortgagee to require all the moneners on a property to be 
redeemed together. 

It is contended before this Board on behalf of the defendant- 
appellant that the two deeds Exhibits A and I should be read 
together as they form parts of one transaction, the lease being in 
the nature of machinery for the purpose of realising the -interest 
due on the mortgage. Further, that section 62 of the Transfer of 
Property Act has no application to the case as it applies only to a 
case of an unsufructuary mortgage pure and simple, which Ex. A is 


not, as it contains covenants for payment both of principal and -` 


interest. The section which the appellant’s counsel urges as being 
applicable to the facts of this case in section 61 of the Transfer of 
Property Act, which enacts by implication that a mortgagor seek- 
ing to redeem shail not be entitled to do so without -paying any 
money that may be due under a seperate mortgage or charge, 
if the latter relates to the same property. 

Their Lordships are of opinion that these contentions on behalf 
of the appellant must prevail. A number of authorities on the 
sections of the Transfer of Property Act were cited which their 
Lordships have considered, but upon which they think it unneces- 
sary to comment. In their Lordships’ view, Section 62 of the 


Transfer of Property Act applies only to usufructuary mortgages: 


pure and simple, and is not in any way inconsistent with the provi- 
sions of section 61. Ba : ot Os 

The mortgage in question, Ex. A. no doubt is usufructuary, but 
it is- something more, inasmuch as it contains covenants’ on the 
part of the mortgagor to pay both principal and interest. Their 
Lordships are disposed to agree in the view taken of the mortgage 
by the learned Chief Justice of Madras that it was an anoma- 
lous mortgage or at least a combination ‘of a simple mortgage and 
an usufructuary mortgage. In no other view could the preliminary 


Vou. XLV.] PRIVY COUNCIL. 


decree of the Subordinate Judge directing a sale of the property © 


in default on payment, or the final decree of the High Court 
which embodies such direction, be made. “If, again, apart from 
the usufructuary mortgage there is a simple mortgage or a 
charge subsisting on the properties in favour of the defendant by 
virtue of Ex. I, the decrees both of the Subordinate Judge and of 
the High Court must be held to be erroneous in so far as they 
direct that on payment of the amount due under Ex. A the defen- 
dant should deliver possession of the property free from encum- 
brance and all documents relating- to the mortgaged property. 
Counsel, on behalf of the first respondent, conceded that that por- 
tion of the decree should be set aside, but argued that the 
plaintiff should be relegated to a separate suit to enforce the simple 
mortgage or charge under Ex. I. 


It seems to their Lordships that the course - suggested by the 
first respondent’s counsel would lead toa circuity of action and 
‘would be contrary to the provisions of Order 34, Ruler, of the 
Code of Civil Procedure, which requires all persons having an in- 
terest in the mortgage security to be joined as parties to any suit 
relating to the mortgage. The object of that provision is that 
all claims affecting the equity of redemption should be disposed of 
in one and the same suit. If the defendant did not set up his 
charge for the arrears of rent in this suit serious questions might well 


arise as to whether he would be entitled subsequently to bring a _ 


suit to enforce that charge. Their Lordships are of opinion that 
the defendant-appellant is entitled to add the sums in question to 
his claim in this suit, with interest thereon, from the due date of the 
mortgage, viz., 13th of March, 1915. 

The judgment of the High Court should be varied on the points 
mentioned above and the case remitted to that court in order to 
make a decree on the above basis, and their Lordships will humbly 
advise His Majesty accordingly. 

The respondent No. 1 must pay the appellant's costs of this 
appeal, less a sum of £50, which their Lordships assess as being 
payable to him by the appellant in respect of unsustainable claims 
abandoned only at the hearing of this appeal. 

Douglas Grant & Dold; Solicitors for the Appellants. 

H. S. L. Polak: Solicitor for the rst Respondent. 
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Present: Zord Phillimore, Lord Sinka, Mr. Ameer Ali + 
and Lord Salvesen. 


so 
LALIT MOHAN PAL ROY 
GA 


DAYAMOYI ROY CHOWDHURANI (SINCE DECEASED) 
AND OTHERS, 


[ON APPEAL FROM THE HIGH COURT OF J UDICATURE AT FORT 
WILLIAM IN BENGAL]. 


Hindu Law—Auction Sale on foot of moneylender’s decree—Extent of interest 


that passed. 


A minor’s guardian as such executed a bond for monies advanced to pay off 
debts due by the minor’s father, but it created no charge on the estate. A decree 
on the bond being obtained in a suit filed against the guardian and minor 
personally, the property was sold under the Court, the decree-holder becoming 
the purchaser. The plaintiff having succeeded, on the minor’s death, to the 
estate, sued for possession : 


Held, affirming the High Court, that the estate was not liable as the proceed- 
ings on the bond were against the minor personally and not as representing her 
father’s estate. 

Appeal against a judgment of the High Court, Fort William, 
Bengal, (Newbould and Ghose, JJ.) varying a judgment of the 
Subordinate Judge, Dacca. 

The plaintiff, who died pending the appeal to the Privy Council, 
sued to recover, amongst other, the lands in schedule Ka to the 
plaint, commonly known as “Bara Howlah” as heir of her father, 
one Bharat Chandra Basu. The pedigree is as under :— 


Bharat a He Basu 








Protap Day amoyi Monmohini 


ene plaintiff) (unmarried daughter, d. 1908) 





| 5 | | 
Khagendra Birendra Bhupendra Devendra 


(present respondents). 


The lands “Ka” were inherited by plaintiff's brother Protap 
from his mothér’s side. On Protap’s death his father Bharat 
Chandra Basu succeeded as his heir. On Bharat’s death Monmohi- 
ni succeeded to the property, obtaining a Hindu woman's estate, 


te 
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and on her death in rgo8 the plaintiff became the owner. Mon- 
-mohini, a minor, had a guardian Krishna Chandra Basu appointed 
by the Court during her lifetime. The guardian as such executed 
a bond in 1884 in favour of the appellant’s father for Rs. roo to pay 
off debts incurred by her father. In 1887 a fresh bond was substi- 
tuted in its place for Rs. 160. In neither case was any charge 
created on the properties. In 1890 the bond-holder filed a suit 
against the guardian and the minor personally on the bond and a 
decree was passed onthe 14th February 1890 in his favour. In 
execution of the decree the properties were sold and purchased by 
the decree-holder, the sale certificate bearing date the 27th Novem- 
ber 1891. On the 2nd October 1918 the plaintiff filed the present 
suit, She claimed to have succeeded to her father’s property on 
the death of her sister, alleged that the sale was fraudulent and 
collusive and prayed for possession. 

The question material to the present appeal was whether under 
the sale certificate what passed to the auction-purchaser was the 
entire interest or the limited interest of Monmohini the minor. 

The Subordinate Judge dismissed the suit with costs. He 
observed in his judgment :— 

“The debt being against the estate and not aint the guardian 
or minor personally, the sale held in execution of it passed the 
estate and not merely the right, title and interest of the minor 
debtor, vide Jugu? Kishore v, Jotendro Mokun Tagore (1).” 

The plaintiff appealed. The High Court allowed the appeal. 
The following is the material portion of the judgment. 

The decision of the right as regards the properties in schedule 
ka depends upon the fact as to whether the sale in 1891 conveyed 


the entire interest in the properties to the father of defendant No. 1... 


It is no doubt true that a decree was obtained against Monmohini 
for the debts owed by Bharat and that money was borrowed upon 
the bond of 31st May 1884 in orderto pay off that decree. The 
guardian could, certainly, under the law, have created a valid charge 
on the property for that debt, but apparently the creditor was 
satisfied with having only the personal undertaking of the guardian. 
to pay that amount. This bond was renewed on the ryth October 
1887. One objection was made on behalf of the appellant that this 
renewal was after the date when the previous bond had been 
barred by limitation. This point was, however, not raised in the 
Court below, and although from the dates of the two bonds it 
would appear that the debt was barred on the ryth October 1887 


(1) (1884) I. L. R. ro Cale. 985 ; L. R. tt L A. 66. 
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it may be that it was Kept alive by acknowledgment or payment of 
interest. However that may be, by the second bond of 1887 the 
‘creditor was satisfied by taking a simple money bond, as it is called, 
without any charge having been created on the property. It is 


‘possible that although no charge was created, the original debt 


having been for lawful purposes the creditor might have recovered 
his debt from the estate left by Bharat, if he had chosen to do so. 
But in order to make the estate liable he ought to have framed his 
suit in a proper manner. What he asked for was simply to have a 
personal decree against Monmohini and the guardian who was 
made the second defendant. The Court passed a decree against 
the minor alone. It does not appear anywhere that the minor was 
made a party to the suit as representing her father's estate. 

It has been contended on behalf of the appellant that a decree 
against the minor ought not to have been passed on the bond 
executed by the guardian. But it is not open to us to decide whether 
the decree of 1890 was wrongly made against the minor. Besides, 
having regard to the question urged that the sale had only trans- 
ferred the interest of Monmohiniin the property, the question is 
immaterial. The sale certificate which was granted to the father of 
defendant No. 1 does not show that the entire interest in the pro- 
perty was sold as is contended on behalf of the defendant No. r. 
What was sold was all rights and interest of the judgment-debtor 
in the property, which does not of itself show that any interest 
beyond what the lady possessed in her woman’s estate was sold. 
No doubt, if the proceedings in the suit and the sale notification 
had contained any materials from which it could have been held 
that the decree-holder had intended to sell the entire interest in the 
property and not merely the limited interest of the daughter, the 
statement that only the right and interest of the judgment-debtor 
was sold would not have been of value in representing what interest 
in the property had been purchased. ‘The decree itself shows that 
it was only a personal decree, and therefore, we must hold, even if 
the foundation of the decree be a liability which might bind the 
reversioner, this is not sufficient. The suit ought to have been so 
framed that it would show that it was intended to bind the entire 
estate and not merely to enforce a personal liability against the 
daughter. The female heir, no doubt, represents the entire estate 
in respect of her own as well as the reversionary interest, and for 
that very reason. the creditor is bound to give notice that he is 
‘seeking a larger remedy so as to put the other persons interested 
on their guard and to enable them to protect the estate if they had 
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thought fit. Here the bond did not charge the property as it 
might have done. The decree was not against the land or against 
the lady as representing the estate, but a mere personal decree, and 
the proceedings leading up to the sale have not been produced, 
and, therefore, under these circumstances, we hold that the case 
is governed by the principles laid down by the Privy Council in 
Batjun Doobey v. Brij Bhookun Lall Awusti (t). The Court below 
has relied on the Privy Council case of Jugu? Kishore v. /otendra 
Mohun Tagore (2). Butin that case their Lordships held that the 
entire interest was sold, after looking into the judgment in the case 
in order to ascertain what was sold. 


We must therefore hold that the plaintiff is entitled to the 
property in schedule Ka after the death of her sister Monmohini. 
Having regard to the fact that the plaintiff by stating various un- 
true facts in the lower Court unnecessarily complicated the matter, 
we are of opinion that she is not entitled to the costs in the Court 
below. 


Special leave to appeal was granted. 

Plaintiff died during the appeal and the record was amended. 
De Gruyther K. C. and Wallach for the Appellant. 

S. C. Chaudhuri for Respondents. 

The judgment of their Lordships was delivered by 


Lord Phillimore: Their Lordships are of opinion that the 
judgment of the High Court is right for the reasons given by that 
Court and especially for the reasons at line 25 on page 4 of the 
second part of the record where their Lordships say :— 


“It is possible that although no charge was created, the original 
debt having been for lawful purposes, the creditor might have 
recovered his debt fromthe estate left by Bharat, if he had chosen 
to do so. But in order to make the estate liable he ought to have 
framed his suit in proper manner. What he asked for was simply 
to have a personal decree against Monmohini and the guardian who 
was made the second defendant. The Court passed a decree against 
the minor alone. It does not appear anywhere that the minor was 
made a party to the suit as representing her father’s estate.” 


Their Lordships will only add to this that they have -been very 


(1) (1875) I. L. R. 1 Cale. 133; Le R. 2 1. A. 275. 
(2) (1884) 1. L. R. 10 Cale. 985 ; L. R. 11 I. A. 66. 
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m:ch struck by the different framing of the two suits: The suit 
against the father’s estate in which the original debt was created, 
and the suit against Monmohini and her guardian. 


` Their Lordships will therefore humbly advise His Majesty that 
this appeal should be dismissed with costs. 


W. W. Box & Co.: Solicitors for the Appellant. 
T. L Wilson & Co.: Solicitors for the Respondents. 


a - Appeal dismissed. 


PRESENT : Zord Atkinson, Lord Carson and Sir John Wallis. 


ABADI BEGUM AND OTHERS 
v. 


KANIZ ZAINAB AND OTHERS 


[On APPEAL FROM THE Hicu Court at PATNA.] 


Mahomedan Law—Wakf—Shia Law—Wakif appointed Mutwalli—Bulk of 
income reserved. 


A Shia Mahomedan purported to make various waqfs reserving to herself 


as mutawalli the bulk of the income of the settled property. Mutation - 


of names showing the changed character of possession was not effected in the 
registry : : 


Held that it was incumbent on her to give such possession as the. cane 


admitted and’ that possession had not been shown to have been given :- 


Hamid Ali v. Mujawar Husain Khan (1) and Hajee Kalub Hossein ve Mussu- 
mat Mehrum Beebee (2) in part approved. . 


The Suraya lays down four conditions as to ‘the validity of wakfs, namely 
(1) it must be perpetual, (2) absolute and nnconditional, (3) possession must 


be, given of the mowkoof of the thing appropriated, and (4). it must be 


entirely taken out of the wakif himself. 


The wakif can lawfully take the allowance found for the mutawalli 
generally when he himself. holds the office, but he cannot under colour 
of fixing the „salary as mutawalli ‘reserve for his lifetime a 
portion of the income far in excess of _ what is assigned for future 


- (2) (1902) L. L. R. 24 All. 2357. ' (2) (1872) 4 N. W: P. R. 185. 
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mutawallis. Semble that a wakf containing such a reservation is wholly void and 
not void only as to the reservation : Hajee Kalub Hossein v. Mussumat Mehrum 
Beebee (1) doubted on this point. . 

Appeal from a decree of the High Court reversing a decree of 
the Subordinate Judge of Bhagalpur. 


The suit was to set aside various deeds of wakf made bya 
Mahomedan lady and to recover the property settled thereby. 


The plaintiffs were the heir and her assigns, the parties being 
Shias. 


The facts are stated in the judgment of the Judicial Com- 
mittee, 


The Subordinate Judge dismissed the suit as barred by Art. 
gt, Sch. I of the Indian Limitation Act, 1908, and on the ground 
that the first plaintiff was not shown to be heir. 


The High Court (Das and Adami JJ. concurring) reversed 
this decision that Art. gt did not apply since the case made was that 
the wakfs were void and not merely voidable, and that first plaintiff 
had established she was heir and that as possession had not been 
given the wakfs were invalid. Possession was decreed. 

Wallach for the Appellants. 

DeGruyther K. C. and Dube for the Plaintiffs-Respondents. 


The judgment of their Lordships was delivered by 


Sir Juhn Wa lis:—This is an appeal from the judgment of the 
High Court of Patna reversing the decision of the Subordinate 
Judge and giving the rst plaintiff Musammat -Bibi Kaniz Zainab 
(hereinafter referred to as the plaintiff) and the other plaintiffs her 
assigns a decree as sole heiress of one Musummat Asmatunnissa, 
who died in 1910, for possession of certain lands in respect of 
which that lady during her lifetime had executed three wakfnamas 
dated the 15th February, 1882, the 7th December 1897, and 17th 
July, 1907, dedicating them to religious and charitable uses, and 
providing for the appointment of mutawallis. Before coming to the 
points on which the lower Courts have differed, it may be mentioned 
that the plaintiff also attacked these transactions unsuccessfully on 
the ground that they were brought about by fraud without the 
knowledge of the settlor, who was incapable of understanding them, 
and also on the ground that the wakfnamas were merely nominal 
transactions, but there are concurrent findings of both Courts 
against the plaintiff on these issues, ‘and they have not been ques- 
tioned before their Lordships. 

{1} (1872) 4 N. W. P. R. 455. 
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P. C.. On this appeal jt has been contended for the appellants that 
1926. the Subordinate Judge was right in holding that the plaintiff has ` 
paged not established her right to sue as heiress of the deceased, and in 


Ab di, Begum 
eS rejecting the plaintiffs contention that the wakfs were invalid 


s because the endowed lands had remained all along in the possess ` 
Sir John Wallis. sion of the settlor as owner. For the respondents it was contended 
7 that the High Court was right in differing from these findings 
and it was also argued that the wakfnamas were bad on the face 
of them, as they did not sufficiently divest the settlor of all interest 
in the endowed properties in accordance with the requirements of 
the Shia law. This contention was not specifically pleaded, but was 
raised in the general allegation in the eleventh paragraph of the 
plaint, that the wakf was’not valid under the British and Moham- 
medan law, and was covered by the concluding portion of the sixth 
issue. 


Kaniz “Zainab. 


Their Lordships will deal, in the first place, with the question 
of heirships and give‘their reasons for agreeing with the finding of 
the High Court that it is sufficiently proved. The following genea- 
logical table shows how the plaintiff traces her descent from 
Bibi Sonia, the grandmother of the deceased. 


Brat SONIA 





A OID 





Fazalunnissa Ameerunnissa 














Nawabunnissa, married Azizunnissa, died without Asmatunnissa, died 
Asrat Ali issue 17th July, rgto, mar- - 
tied Kazi Mahamad 
Hossain (he prede- 
| ceased his wife), 








| 
f Ata Hussain. (He 
Sakat Hossain, died in the Kaniz Zainab, predeceased his 


lifetime of Asmatunnissa plaintif parents.) 


The defendants, in answer to the averment in paragraph 2 of 
the plaint that the plaintiff was the daughter of Nawabunnissa, 
uterine sister of the deceased, pleaded in paragraph 5 oftheir 
written statement, that it was not at all true that the plaintiff 
was the daughter of the deceased’s sister, and again in paragraph 7 
that the deceased had no sister of her own named Musammat 
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Nawabunnissa. “She had only one sister named Azizunnissa, 
whose name is mentioned in all the deeds of wakf.” ; 

At the trial, however, they went further and set up that the 
plaintif was not the daughter of Nawabunnissa, but was the 
daughter of Nawabunnissa’s husband by another of his wives, 
Amnan Bibi. This further development may possibly have been 
due to the fact that the documents produced by the plaintiff clearly 
established that Nawabunnissa was the daughter either of the 
deceased’s mother Fazalunnissa or of her sister Ameerunnissa, and 
that in either case the plaintiff as Nawabunnissa’s daughter would be 
entitled to succeed in default of nearer heirs. However this may be, 
their Lordships are of opinion that in coming to the conclusion that 
the plaintiff had failed to prove that she was the daughter of Nawa- 
bunnissa, the Subordinate Judge failed to attach due weight to this 
aspect of the case. If the plaintiff was the daughter of Amnan Bibi, 
the evidence suggests that that fact must have been known to 
the defendants from the first, and that, if not, they could easily have 
ascertained and pleaded it. Their Lordships agree with Das J., 
who delivered the judgment of the High Court, that the fact that 
they failed to do so greatly impairs the effect of the purely oral 
evidence by which they sought to prove this part of their case. 

[The judgment then proceeded to deal with the evidence hold- 


ing thereon that heirship had been sufficiently proved] 


* * * * % * * 


Before dealing with the plaintiff’s right to recover the proper- 
ties included in the wakfnamas executed by the deceased, it 
will be convenient to refer to the law governing’the question. The 
Mohammedan law, which only allows a testator restricted powers of 
disposition over his property contains no such restriction as 
regards gifts fzer vivos but does not recognise such gifts as valid 
unless possession is given to the donee. This also applies to wakfs 
or gifts for religious or charitable purposes, at any rate among Shias. 
Further, in the case of wakfs or gifts for charitable purposes, the 
Shia law imposes a further restriction that the wakif or settlor shall 
not retain for himself any interest in the subject of the gift. This 
restriction, for which reasons of a religious character are assigned, 
undoubtedly operates as a check on the creation of wakfs not from 
purely religious motives, but with a view of defeating the rights of 
heirs and transmitting the possession and control of the settlor’s 
property after his death to other persons in the character of muta- 
wallis. It is not immaterial to note in this connection that deeds 
now in question confer the office of mutawalli on the brothers of 
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the settlor’s deceased husband and make provision for the office 
remaining in their families. This restriction is the last of the four 
conditions as to the validity of wakfs laid down in the Suraya, the 
leading Shiah authority, as follows : “ (r) It must be perpetual ; (2) 
absolute and unconditional ; (3) possession must be given of mow- 
Roof of the thing appropriated, and (4) it must be entirely taken 
out of the wakif or appropriator himself” (Baillie, “ Digest of Pt. 
If,” p. 218). Elsewhere this last restriction has been expressed in 
direct and homely language by saying that the wakif must not eat 
out of the wakf. The law is laid down to the same effect in the 
other authorities cited textually by Mr. Ameer Ali in his valuable 
treaties (Vol. I, p. 218, 4th ed). : 

In the present case the wakfs have been attacked as failing to 
comply with the third and fourth of the above conditions on 
the ground that possession was not given and that the wakif, or 
settlor, did not divest herself of all interest in the subject of the gift. 
The Subordinate Judge disallowed both these contentions ; and 
the High Court, holding that possession was not shown to have 
been given reversed the judgment on that ground and gave the 
plaintiff a decree, without dealing with the ‘further question 
whether the wakf was bad for failing to comply with the fourth 
condition, a contention which would appear not to have been 
argued, though raised in the grounds of appeal from the lower Court. 
It has, however, been strenuously argued here, and, as it ‘may be 
said to arise on the face of the documents themselves and is of 
general importance, their Lordships will proceed to consider it- 

Ex. G, the principal wakfnama of 1 th February, 1882, after 
reciting the desire of the settlor to make a wakf of the properties 
specified in the deed for reward in the next world and for the main- 
tenance of the mosque and the imambara constructed by her late 
husband, for the support of fakirs and travellers. and for the 
annual Fataha of herself and her husband, goes on to provide as 
follows : 

“x, I make Wakf absolutely of the properties mentioned below 
in the name of God without any condition valid or invalid. I, the 
declarant, or my heirs and representatives have not and shall not 
have, from this day, any personal connection with or any rights in 
future to the endowed property. ‘ 

“2, For carrying out the objects of the Wakf, I, the declarant, 
shall remain mutawalli of the endowed property during my lifetime 
and I have got the power to appoint a Mutawalli who will manage 
the Wakf property after my death. If I, the ‚executant before my 
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déath fail to execute any Tawliat in contravention of the arrange- 
ment now made then the arrangement made under this deed shall 
remain intact and in force. 

“3. J, the executant, shall during my lifetime receive a 
monthly salary of Rs. 125 of the Company’s coin in the capacity of 
a Mutawalli. The remaining income of the Wakf property shall 
after the payment of the Government revenue, other demands and 
the collection expenses, be applied to the expenses of the mos- 
que and Imambara. An account of income and expenditure 
shall be kept in the Khankah and it shall be signed and 
sealed daily by the mutawali of the mosque for the time being. 
The proof, f.e, voucher of the said account shall be kept and 
it shall be kept in a book and not in a separate piece of 
paper.” : 

The document further provides that on her death there 
should be two mutawallis—one for the mosque, the. other for 
the imambara and they should each receivea salary of Rs. 15 
a month. The result was that the settlor received herself a 
salary as mutawalli of Rs. 1,500 a year for life out of the income 
of the wakf properties, valued in the deed at Rs. 19,000, and 
that after her death each mutawalli was to receive Rs. 180 a year 
or Rs. 360 in all. For the respondents it was contended before 
the Subordinate Judge that this reservation rendered the wakf 
invalid, citing Mr. Tyabji’s “ Principles of Mahommedan Law” 
(1913) and Mr. Ameer Ali’s well-known work. On this the Subor- 
dinate Judge observed quite truly, that it didnot follow that the 
wakif or settlor could not, when he was himself to be mutawalli, 
reserve any benefit out of the wakf properties for his benefit as 
mutawalli. On the contrary, he correctly stated, it appears that the 
wakif can lawfully take the allowance found for the mutawalli gene- 
rally when he himself holds the office. ‘This is in accordance with 
what is laid down in the texts cited in Mr. Ameer Abs book in 
this connection. Instead, however, of adverting to the fact that in 
this wakf he takes, not the salary fixed for the mutawalli generally 
but the bulk of the income, the Subordinate Judge goes on: “I 
should observe that the allowance fixed for herself by the muta- 
walli in this case did not.only not consume the whole of the income, 
but icft a sufficient margin forthe religious and charitable uses, 
and thus the. fixing of the allowance did not: negative the object of 
the wakf, and was not, hence, illegal, as it was anly for the life- 
time of the wakif as mutawalli.” 

These observations appear to be based on a misconception, as 
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the condition is that the wakif shall not retain any benefit: for 
himself, and the fact that he leaves enough for the performance of 
the charities appears to their Lordships to be immaterial. 

It seems clear in the present case that the settlor, under colour 
of fixing her salary as mutawalli was really reserving for her life- 
time a portion’ of the income or usufruct of the property far in 
excess of what was assigned in the deed to future mutawallis or 
could reasonably have been assigned to them. It was therefore in 
their Lordships’ opinion a clear violation of the condition. 

Assuming that this is so, it has been further contended before 
their Lordships that the only result is that the wakf fails as to the 
reserved Rs, 1,500, and must be supported as to the rest of the 
income on the authority of Majee Kalub Hossein v. Mussumat 
Mehrum Beebee (x) where it was held, a wakf in which the wakif 
had reserved to himself two-thirds of the income of the wakf pro- 
perties for life failed only as to these two-thirds, but could be 
supported as to the remaining third, which under the terms of the 
deed was to be devoted from the first to religious uses. It appears 
to their Lordships that this ruling is not in accordance with what 
is stated to be “the more approved opinion” in the Suraya, on 
which the learned judges rely (Baillie, Part Il, pp. 218, 219) or with 
the other authorities cited textually by Mr. Ameer Ali. As observed 
by that learned author, the following extract from the Jam’aa-ush- 
Shittat, dealing with a case where the wakif reserved the whole 
income to himself for life, ‘throws considerable light on this 
subject :— 


“A. This wakf is void aé initio, for the wakif reserved to himself -- 


during his lifetime the profits of the property. Itis one of the 
conditions for the legality of a wakf that the wakif should take out 
the subject of the wakf from himself. Therefore, whena wakf is 
made on his own nafs (self) it is batil (void), though there are others 
mentioned after himself as the beneficiaries thereof. With reference 
to the voidableness of the wakf as to himself there is consensus ; as 
regards the voidableness of the- remainder, the general opinion is 
that it isso, for the arguments in support of the validity of the 
wakf in favour of the others are weak.” 

With this last observation their Lordships are disposed to agree. 
It'is an entire departure from the principle that itis a condition 
of the validity‘of the wakf that the wakif should not reserve any 
jnterest in the endowed property for himself to hold that where the 


(1) (1873) 4 N. W. P. R, 155. 
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waif reserves a portion of the income for himself the wakf only 
fails as property sufficient to produce the reserved income and is 
` good as to the rest. 3 

The rule that the settlor when mutawalli can take the salary 
fixed for mutawallis generally is really no exception, for in that case 
he takes in his capacity as mutawalli and not in his capacity as 
settlor, just as it is laid down a little further on (Baillie, Pt. I1, p. 
218): “But if one should make an appropriation for the poor and 
should himself become poor, or for lawyers ‘and himself become a 
lawyer, there is no objection to his participating in its benefits”— 
that is to say, asa poor man or a lawyer, not asa settlor. There 
is, in fact, in all these cases no reservation at all. 

As regards this part of the case, their Lordships are disposed to 
agree with the reasoning in the extract from the Jam/’aa-ush-Shittat 
set out above, and are not prepared, as at present advised, to hold 
on the authority of the decision in Majee Kalub Hossein v. Mussu- 
mat Mekrum Beebee (x), that a wakf in which the wakif reserves the 
bulk of the income for herself as mutawalli during her own lifetime 
whilst fixing a modest salary for the mutawallis who succeed her 
can be held valid even to the extent of the unreserved income. 
As regards the supplementary deed of wakf of 7th December, 1897, 
in which the settlor included her remaining lands stated to be 
worth Rs. 1500, and cancelled the salary she had fixed for herself 
for life in the former deed, adding “that is I have given up the 
salary and included it in the wakf," their Lordships are of opinion 
that if the deed had stopped there it might possibly have been 
treated as afresh dedication of all the properties free from any 
reservation in her own favour ; but after reciting her intention to 
go for Haj and to make Zearut (visit sacred places), the deed pro- 
vides, c. 17, “That the said manager shall from time to time send 
money for expenses from the income of the Wakf estate to me either 
at Mecca or to the place to which I shall direct him to send.” 
This, in their Lordships’ opinion, amounts to a clear reservation of 
the right of the wakif to draw money for the expenses of her pilgri- 
mage to Mecca and to other non-wakf purposes, and therefore, also, 
to involve a breach of the fourth condition. The last deed of 1907 


need not be considered as it was necessiated by the death of the: 


mutawallis, previously appointed to succeed the settlor in the office, 
and merely appoints other members of her husband’s family in 
their place. i 
Their Lordships, as at present advised, are disposed to hold that 
(1) (1872) 4 N. W. P. R. 155. 
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the two-principal wakfnamas were wholly invalid by reason of the 
reservations in the wakif’s favour, but they do not propose to base 
their advice to His Majesty on this ground as to which they have 
not had the assistance of the High Court, because on a careful 
examination of the evidence they have come to the conclusion that 
the learned Judges of the High Court were right in holding that the 
defendants have failed to prove that possession of the wakf pro- 
perties was ever given so as to comply with the third of the condi- 
tions set out above, and the defendants’ appeal- must fail on this 
ground. 

What the very unusual terms of these wakfnamas suggest is that 
her husband’s relations desired that this lady’s property should pass 
to them on her death as hereditary mutawallis of the wakfs instead 
of to the legal heirs, and that she was willing to comply with their 
wishes so long as her own enjoyment was not seriously impaired. 
The balance left for religious and charitable purposes under the 
first deed probably did not differ very much from the expenditure 
previously incurred by her husband and herself for these purposes, 
and the surrender of her salary and the inclusion of all her remain- 
ing lands in the second deed leaving nothing for herself or her heirs 
was counterbalanced by the provision allowing her to draw freely 
on the income. ‘Thatishe did so and, indeed, made little or ‘no 
distinction between the wakf monies and her own may be gathered 
from the fact that, according to the findings of both the lower 
Courts the defendants have suppressed her accounts and put forward 
forged accounts in their place. In view of her determination to 
retain the income for herself during her lifetime, she may well have 
been reluctant to take the final step of parting with her possession 
as owner. On the other hand, it was clearly in the interests of her 
husband’s relations and of her agent Imam Ali, in view of the annu- 
ity settled upon him and his heirs, to get her to do so in the clear- 
est possible manner, and their failure to effect more than they did 
would appear to be attributable to her unwillingness rather than to 
any want of effort of theirs. . ie 

It was, of course, impossible for the settlor to hand over posses- 
sion as malik or owner to-herself as mutawalli or trustee of the 
endowment, but it was none the less incumbent on her to give such 
possession as the case admitted. Now the obvious and ordinary 
means of showing the change in the character of her possession 
would have been ,by mutation of names, that is to say, by getting ` 
her herself entered in the public registry as.holding as mutawalli. 
That was the course adopted and held sufficient in Zaje 
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Kalub Hossein v Mussumat Mehrum Beebee (1) and in Hamid Ali 
v. Mujawar Husain Khan (2) the Court observed that, if the wakif 
in that case had been sincere in his desire to divest himself of his 
property, he would at once have obtained mutation of names and 
held in the absence of such mutation that possession had not been 
surrendered, . ; 

In the present case it is significant that between 1882 and 1907 
there was no mutation of names except as to one item consisting of 
a share in certain lands, as to which an additional share was pur- 
chased for her in 1883, and both shares were then registered in 
her name as mutawalli. This isolated instance may well have been 
brought about without her knowledge by her husband’s. brother 
and her agent Imam Ali, who both witnessed the sale deed, and 
were both interested as already stated in getting the wakfs perfect- 
ed by delivery of possession. It is much more significant that 
they did not obtain any mutation of names as to the other nume- 
rous items ; and in 1907, when the public record of rights ‘for this 
area was prepared by the revenue authorities, after the fullest notice 
and inquiry, the settlor was again registered as regards all the other 
items as malik or full owner, which would not have been done if it 
had been brought to the notice of the authorities that she was in 
possession as mutawalli. In these circumstances the belated regis- 
tration in the same year of some five items out of more than thirty, 
which may well have been effected without her knowledge by her 
husband's brother and Imam Ali under a general power of attorney 
given to them after the execution of the third wakfnama, is entitled 
to very little weight as evidence that there was ever any change 
in the character of her Possession. 

The defence also relied on certain kabuliats or rental agree- 
ments taken from tenants in which she is described as mutawalli, 
but, as has been pointed out tò their Lordships, no corresponding 
pattas granted by her to the tenants in which she is so described 
have been put in evidence. On the other hand, in one patta of 27th 
November, 1898, the original patta has the word mutawalli struck 
out and the word malik or owner substituted ; and that this was 
done at the time appears clearly from the fact that in the registra- 
tion copy of the patta she is described simply as malik and not as 
mutawalli. This certainly suggests, as Das J. has observed, that an 
effort had been made to get the lady to grant the palta as mutawalli 


-and that she had refused to do so; and it is also significant, as Das J. 
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has pointed out, that not . one single document bearing ‘her seal 
has been produced in which she is described as mutawalli. On the 
whole their Lordships agree with the conclusion of Das J., who. has 
carefully examined them, that the documents in which she is des- 
cribed as the mutawalli are of a very inconclusive character and may 
well have been drawn up by her husband’s brothers and her agent 
who were managing her affairs and interested in creating evidence of 
the surrender of possession. 

As regards the oral evidence it is, no doubt, true that the lady 
incurred expenditure for the purposes mentioned in the wakf, as her 


husband and she herself had done before any of the wakfs were | 


created, but in view of the suppression of the accounts, it is impose 
sible to say what. the amount of that expenditure was, and the 
natural inference from the suppression is that if produced, the 
accounts would not have helped the defendants’ case. 

On the whole, their Lordships agree with the learned judges, 
of the High Court that possession is not shown to have been given, 
and are of opinion that the appeal fails on this ground and should 
be dismissed with costs, and they will humbly advise His Majesty 


accordingly. 
H. S. L. Polak: Solicitor for the Appellants. 
Watkins & Hunter: Solicitors for the Respondents." + 
H.C 


Appeal dismissed, 


Present: Viscount Haldane, Lord Sumner and Lord Sinha, 


MADAT KHAN AND ANOTHER 
a 
THE KING-EMPEROR 


[On APPEAL FROM THE HIGH Court AT LAHORE]. 


Criminal Procedure Code, S. 537~—Faction Jight—Separate trials— One covering 
‘judgment—Technicality—No injustice done 
Where two cases, arising out of a village faction fight, are tried separately 


against mernbèrs of each faction, it is better to keep the evidence entirely distinct 
and te have two separate judgments. 
2 


Ah 
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Where this has not been done yet if there is separate and sufficient evidence 
enough for conviction, so that no injustice has followed, itis only on technical 
grounds that the convictions can be questioned. 

On the 25th April 1925 a fight took place between men belong- 
ing to two rival factions outside the village Dhok Bas Gul in the 
Attock District, resulting in the death of one man on either side 
and injuries to others. 


The police made investigation and members of both factions 
were prosecuted under Secs. 302, 326 Indian Penal Code on commit- 
tal to the Sessions Court at Attock. The Sessions Judge delivered 
one judgment in both cases committing and sentencing the appel- 
lants, and in accordance with the view of the Assessors acquitted 
two of the prisoners in the first case and one in the second. 


Against the convictions, appeals were preferred to the High 
Court, Shadi Lal C. J. (Campbell J. concurring) delivered one judg- 
ment in the two cases dismissing the appeals and confirming the 
sentences, 


Special ‘leave to appeal was obtained from the Privy Council for 
the reasons stated in the judgment. 

Wallach for Appellant. 

Dunne K. C. and Kenworthy Brown for the Crown. 

Counsel for the respondent were not called on. 

The judgment of their Lordships was delivered by 


Viscount Haldane: In this case their Lordships advised His 
Majesty that specia) leave to appeal should be granted, because of 
the apprehension that it might turn out that evidence which was 
given in one trial had been improperly imported into a quite sepa- 
rate trial Now that the case has been fully and fairly put by Mr. 
Wallach on its merits, it turns out that the apprehension was not 
well founded. 


Two parties were charged for their attacks on each other in the 
same occurrence, and the charges were tried separately at two 
distinct trials. But, naturally, as the occurrences were common to 
both cases, the evidence given forthe prosecution was similar to 
a substantial extent in each case. Each party no doubt wasa 
witness against the other, but, on the other hand, there was also 
-independent evidence. Ina case of that kind itis almost impossi- 
ble-to keep the cases wholly separate. Although they were tried 
separately, the High Court gave one judgment, but treated the cases 
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Puce as two cases which had been separately tried. It is said that they 
1926: imported considerations from one case into-the other, When one 
Madak Khan looks at it, to some extent that was inevitable and to some extent 
CAR it did so happen. There was, however, a body of separate evidence 


‘The King-Emperór: which was applicable to each-case, and that in itself was enough 


Viscount Haldane, forithe'conviction ; so that; although technically it might have been- 
better to keep the evidence entirely distinct and to have delivered 
two separate judgments, no injustice has followed from what was 
done. . There is 'no doubt that in substance the learned Judges had 
material on which toicome to thẹ-conclusion to which they did 
come. They have come to-a conclusion which in substance appears 
to their Lordships to be the right one, and it is only on technical 
grounds that that conclusion could. be questioned. . . 

In those circumstances their Lordships see no good reason for 
advising His Majesty to interfere in this case and the appeal should 
be dismissed. 


T. L, Wilson & Co.: Solicitors for the Appellants, 
_ _ Solicitor, India Office: Solicitor for the Respondent. 
H. Co o. ` Appeal dismissed. 


hye ot _. Present: Lord Sinha, Lord Blanesburgh, Lord Salvesen 


B Berth Mays and Sir John Wallis. 
P. c oe SHRI SACHIDANAND, VIDYA SHANKAR BHARATI 
— , : ' AND ANOTHER ; 
1927. Eese a T e k leh Sag. 2 
oe : PE ; . 
January, 18. 5 4 v. 
1926. SHRI VIDYA NARSINHA BHARATI AND ANOTHER. 


November, 18. 


... . [On APPEAL rrom TaE Hic Court at Bomsay.] 


Compromise of Suit between ‘plaintif and assignee of defendant —Assignor 
` remaining on record—Decree—Right of assignor to appeal—Cade': at Civi 
fo * Procedtive (Act Vof 1908} O. XXIL, R. 10, 0. XXII R. 3 


* Plaintiff and the first defendant ‘both claimed- the headship ofa math; The 
‘defendant before the, hearing assigned his interests and his assignee was made 
the second defendant who compromised,the suit with the plaintiff without notice 
fo the assignor defendant No, 1... A decree followed on the compromise, 


Vou. XLV.] PRIVY COUNCIL. 


. Defendant No. r appealed and the High Court set aside the decree: 
Held that though defendant No. 1 remained on the record he was not entitled 
to object to the compromise or to appeal from the decree. Judgment of the High 
Court reversed. 


_ Appeal by special leave from a decree of the Bombay High Court reversing 
a decree of the First Class Subordinate Judge of Belgaum. The plaintiff claimed 
that he was entitled to the properties of the Math of Shri Shankaracharya and to 
the powers of its duly installed head. The rival claimant, the sst defendant, 
pending hearing assigned all his rights in the office to the second defendant in 
whom they were vested at the time he compromised the suit with the plaintiff 
and the decree thereon which recognised the plaintifi’s right to the office and 
properties of the math, 


- The High Court (Macleod C. J. and Shah J.) on findings obtained after a 
remand took the view that the tst defendant appeared to have such an interest 
in the disputes which were in issue as to entitle him to have the compromise set 
aside. 


Held that the fact that the first defendant continued on the record did not 
entitle him to intervene in the contest between the plaintiff and the second defen- 
dant, or to object to the admission by the second defendant of the plaintiff's 
claim to the office and its endowments either absolutely or on terms, and that 
the first defendant had no right of appeal. 


Sir George Lowndes K. C. and Parikh for the Appellants. 


De Gruyther K. C. and E. B. Raikes for the Respondent, 
(Defendant r). 


Reference to O. XXIII, R. 3 ; O. XXII, R. ro (it being pointed 
out that the rule does not provide for striking out an assignor party's 
name from the:suit) ; O. I, R. ro(z). and Sees. 99, 1§1 and r53 o 
to general powers) was made in argument. 


The judgment of their Lordships was fialiverd: by 


Sir John Wallis :—This is an‘ appeal: from a decree of the 
High Court of Bombay setting aside the decree of the Subordinate 
Judge of Belgaum in terms of a compromise entered into between 
the plaintiff and the second defendant in the suit, and remanding 
the case for disposal, on the ground that the -decree was passed 
in the absence of the first defendant and without notice to him. 

The suit, O. S. 219 of 1910, instituted in the Subordinate Court 
of Belgaum, was between rival claimants to the office of Jagadguru 
or head of the Sankeshwar and Karvir Mutt an ancient foundation 
having two branches, one at. Sankeshwar in the Belgaum District 
of the Bombay Presidency and the other in ‘the native State of 
Kolhapur (which of the two is the principal branch is in dispute), 
and owning properties both in British territory and in Kolhapur. 
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The dispute as to the succession arose from the fact that Bala- 
vadakar, a former head of the Mutt, who had appointed and 
installed one Brahmanalkar as his successor in 1903, afterwards, in 
1906, purported to revoke the appointment, and to appoint one 
Athanikar, who, in turn appointed arid installed the plaintiff in 
1909. _Brahmanalkar, on the other hand, denied, that he had been 
lawfully deposed, and before his death in 1909 appointed and i ins- 
talled one Atmaram Shastri, who was the original defendant in this 
suit. The plaint alleged that lands owned by the Mutt in British 
India, which included the Mutt at Sankeshwar, were in the posses- 
sion of the plaintiff, but that by order of the Commissioner of the 
Southern Division the Inam villages and cash allowances (in British 
India) were being held in Amanat (under attachment) and were to 
be given to the claimant who should obtain a decree declaring his 
right. The plaint accordingly prayed for a declaration that the 
plaintiff was the owner of the property moveable and immoveable 
of the Sankeshwar and Karvir Mutt and of the powers and rights 
of that Mutt as the duly appointed Jagadguru. 

The written statement alleged that the Court had no jurisdic- 
tion as the Sankeshwar Mutt was only a branch of. the principal 
Mutt in Kolhapur and the Kolhapur Durbar alone had power to 
decide who was head of the Mutt ; that that Durbar had decided 


‘that the defendant was the head of the Mutt, and that, in any case 


Balavadakar had no power to depose Brahmanalkar (through whom 
the defendant claimed), or to appoint the piaintiff. 
` Atmaram Shastri died in November, 1916, having appointed 
and installed Atmaram Pitri, the present first defendant, who was 
brought on the record as defendant on the 28th March, 1917. 
Subsequently on the 3rd June, r917, the first defendant appointed 
and installed the second defendant Kurkoti. This having appa- 
rently come to the knowledge of the plaintiff on the 25th July, 
1917, he obtained leave to administer interrogatories to the first 
defendant. The questions and answers, which are material for the 
purposes of the present case, were as follows : 
: Questions. Answers 
i Have you installed your disciple r. We (I) installed our (my) 
on your “Gadi” (seat). And if (you) disciple on our “Gadi” (seat), 
have installed (him) give particulars and he has been named “Shri 
in details i in respect of the name, Vidya Shankar Bharati Swami 
&e., of that disciple Swami. Jagadguru” i in accordance with 
the usage followed in conti- 
nuity. g 
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. Questions. Answers, P. C. 
2, Do you legally exist so far as 2. No. 1937. 
this suit is concerned. Shri Sachidanand 


_3. In case your legal existenceso 3. As I have lost my legal bs italia 
far as this suit is concerned is lost, existence I bave transferred my 
will you please explain as to whom right and interest, &c, in the Bharati. 
you have transferred rights (and) property in suit to the afore- ==  — 
interest, &c., in the property in this said Shri Vidya Shankar Bhar- Sir 7 ohn Wallis: 
suit you have. ati Swami Jagadguru. 
The first defendant followed up these answers by applying on 
the 21st September, 1977, that Kurtkoti’s name might be entered 
as defendant. In his petition he stated again that all the 
rights of the Jagadguruship and “all the rights over the income of 
immoveable and moveable property of the Samsthan belonging to 
me have been transferred to him.” He would appear to have 
wished that Kurtkoti should be substituted for himself as defen- 
dant, but the plaintiff, to whom notice went, petitioned that Kurtkoti 
be newly entered among the defendants, and he was accordingly 
added as second defendant, leaving the first defendant on the 
record. The second defendant then filed an additional written 
statement in which he stated, among other things, that the plaintiff 
had appointed one Shirolkar as his disciple. The plaintiff admitted 
that he had appointed Shirolkar as his disciple to succeed him, but 
denied that he had resigned the office of Jagadguru 'in his favour. 
In these circumstances Shirolkar was added as third defendant 
in the suit. 
It now becomes necessary to advert briefly to the circumstances 
which led up to the compromise. The second defendant, on his 
appointment by the first defendant, had entered into possession of 
the Mutt premises and villages in Kolhapur, but subsequently the 
Maharajah of Kolhapur ordered his officers to enter into possession 
of the Mutt villages for reasons which it is unnecessary to examine. 
Correspondence followed, and eventually, by way of protest, as 
it seems to their Lordships, the second defendant left the Kolhapur 
Mutt and premises, taking with him nothing but his Sanyasi robe 
and beggar’s staff and bowl. He then approached the plaintiff 
and-a meeting was held between them and their pleaders, at which 
a compromise was arrived at; and a decree was subsequently 
passed in terms thereof. The first defendant was not a party to the 
compromise, and the decree was passed in his absence and without 
notice to him, but one of the terms was that he should be paid 
any costs he had incurred, and this term was embodied in the 
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P. C. decree. Shortly, the compromise was that the - plaintiffs name 

Agee. should be entered in the Government records as the owner of all 

Shri Sechidanand the property in suit, that the second defendant should receive 

Vidya Shankar Rs. 8,oor a year out of the suit property and half the collections 

Bharat in the hands of Government under attachment ; that the second 

Shri Vidya Narsinha defendant and his disciple, if he made one, should have no rights 

Bharati. i : . 

over the Sankeshwar Mutt and its estate ; that the second defen- 

dant should have the right to `founda new Mutt north of the 

Nerbudda river ; and that, if the second defendant got back the 

villages in Kolhapur he should during bis life-time pay the plaintiff 
and his successors one half of the income. 

The first defendant then presented a petition for a review of the 
compromise decree on the ground that the second defendant had 
obtained the decree by alleging that the first defendant had.trans- 
ferred all rights, title -and interest in the suit properties to him, 
whereas only a limited-interest was transferred to the second defen- 
dant not entitling him to alienate the Mutt properties, that the first 
defendant had always remained a party to the suit, and that bis 
interest thus continuing to subsist, no compromise decree could 
be passed without notice to him. Lastly, the petition alleged 
that before the date of the compromise the second defendant had 
surrendered his right, title and interest in the Mutt to the first 
defendant and had ceased to have any authority with reference to 
the Mutt and its properties. The Subordinate Judge dismissed 
the petition for review observing that, not being a party to the 
decree, the first defendant could not be bound by it and could 
not be aggrieved ‘by a decree which was not binding on him. 
The first defendant presented an appeal from the compromise 
decree. The appeal came before Shah and Hayward, JJ., who 
called for findings on the following issues :-— 


Sir Fohn Wallis. 


oe 


(1) Had defendant No. 1 any subsisting interest as alleged 
by him in his application for review at the date of the compromise 
between plaintiff and defendants Nos. 2 and 3 in the property in 
respect of which a declaration was sought in the suit ? 


(2) Having regard to the nature of the property with reference 
to which the declaration was sought by the plaintiff, was the 
compromise between the plaintiff and defendants Nos. 2 and 3 
lawful ? : 

The case went back to a new Subordinate Judge, who recorded 
findings in the’ negative on both issues. As regards the first 
issue he found that the first defendant had no subsisting interest 
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and had none when he made his application for review even as P, C. 
regards the Kolhapur branch. ` 192735 

On these findings the appeal came on again before Macleod, C. J. Shri Sachi PERET 
and Shah, J., when the learned Chief Justice: gave judgment Vidya Shankar 
allowing the appeal and setting aside the compromise decree on Bharani 


the ground that the first defendant remained on'the record after Shri viin nares : 
the second defendant was added as a party. The suit, he observed aes 
was of a very special nature and affected the position of all parties, Sir John-Wallis. 
not only from a religious point of view, ‘put also from their position 
as owners of property. The plaintiff might have applied to strike 
off the first defendant’s name, when it would have been decided 
whether he had any interest in the suit or not. As it was, the first 
defendant appeared to have such an interest in the disputes which 
were in issue in the suits as to entitle him to have the compromise 
set aside, 
Their Lordships are unable to agree with this view. The first 

defendant was sued solely as the rival claimant to the office of 
Jagadguru, and after transferring the office to the second defendant, 
he stated in answer to interrogatories administered by the plaintiff, 
that he no longer legally existed so far as the suit was concerned, 
as he had transferred all his rights to the second’ defendant, a 
declaration repeated in his petition to bring on the second defen- 

dant in his place. In these circumstances, the mere fact that he 

so remained on the record did not, in their Lordships’ opinion, = Bas 49 
‘make the compromise to which he was ‘not a party, or the com- 
promise decree which was passed in his absence and without’ 

notice to him, binding upon him in any subsequent proceedings 

so as to give him a sufficient interest in the suit to entitle him to 

appeal. The one question in the suit was, who was entitled to 
the office of Jagadguru. The first defendant admittedly transferred .. 
all his rights in the office to the second defendant, in whom they 
were still vested at the date of the compromise decree, which ° 
established the plaintiff's right to the office and its properties in 
British India. In their Lordships’ opinion the fact that the first. 
defendant continued on the record did not entitle him to intervene - 
in the contest between the plaintiff and the second ‘defendant, or to 
object to the admission by the second defendant ‘of the plaintiff's ` 
claim to the office and its endowments either absolutely or on terms, ' 

Ifthe rights of the public, the institution, or its dependents, 
including the first defendant, are injuriously affected by the com- 

promise, relief may be sought by appropriate proceedings, but the 

first defendant has no right of appeal in this spit. This result is the 
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less to be regretted if, as found by the Subordinate Judge, the 
appeal is really being prosecuted by the Kolhapur Durbar in the 
name of the first defendant. In their Lordships’ opinion the appeal 
should: be allowed, the decree of the High Court set aside, and the 
decree of the Subordinate Court restored with costs here and 
below and they will humbly advise His Majesty accordingly. - 


Downer & Johnson: Solicitors for the Appellants. 
T. L, Wilson & Co.: Solicitors for the Respondents. 


H- C. i Appeal allowed, 


APPELLATE CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice, 
and Sir Charu Chunder Ghose. Knight, Judge. 


’ NARENDRA LAL DAS CHOUDHURY 


Y. 


GOPENDRA LAL DAS CHOWDHURY AnD ofners* 


Application for leave to appeal—Civil Procedure Code (Act V of 1908), Sec. 110 
—Substantial question of law—Fudgment of afirmance—A pplicant having 
no grievance on a matter on which there is difference in decisions—Desir- 
ing to litigate on other points in which there is afirmance. 


‘Where the amount is a question in dispute, the fact that the Courts differ and 
the High Court differs in favour of the applicant for appeal to His Majesty in 
Council, does not mean that the decision is one of affirmance. Cases on the 
point reviewed. ý 


The applicant was-the plaintiff in a suit for partition of a joint family property 
valued at 10 lacs of rupees. A preliminary decree was passed. The plaintiff took 
exception to it on the ground that it gave asmaller-share in the property than 
he was entitled to get. On appeal, the High Court was of opinion that the 
plaintiff was right and held that the share which should go to him was what he 
contended for. Other points raised by him in the appeal were decided against 
him. The applicant wanted to appeal against these other points : 


Held that he could not, under section 110 of the Code of Civil Procedure, 
without showing a substantial question of law, have right to litigate upon other 
points upon which both the Courts were in agreement. i 


“Privy Council Appeal No. 4 of 1927. 


VoL. XLV.) HIGH COURT, 


* Application for leave to appeal to His Majesty in Council by the 
plaintiff. 


The material facts appear from the judgment. 


_ Mr, Gunada Charan Sen and Babu Priya Nath Dutt for the 
Appellant. 


Mr. Gopal Chandra Das, Babus Satyendra Kishore Ghose, 
Birendra Kumar De, Benoyendra Nath Palit, Nripendra Chandra 
Das and Nikunja Behary Roy for the Opposite Party. 


The judgments of the Court were as follows : 


Rankin, C.J. This is an application for a certificate that the 
case isa fit one to be taken on appeal to His Majesty in Council. 
The applicant is the plaintiff in the suit. The suit was brought 
for partition of a joint family property valued at ro lacs of rupees 
and the suit itself has been going on ever since 1911. In the 
end a preliminary decree was passed in 1923 and an appeal was 
brought to this High Court. That appeal was decided in May 1926 
and it appears that the first question which arose was this that 
the plaintiff complained that the preliminary decree gave him a 
smaller share in the property than he was entitled to get. On that 
point the High Court was of opinion that the appellant was in the 
tight and held at his instance that the share which should go to him 
was what he had contended for. The plaintiff, defendant No. 2 
and defendant No. 3 were given 4-15th share each. In that respect, 
the High Court reversed the finding of the trial Court. Other 
points were raised upon the correct way in which the accounts 
should be taken as against one of the defenddnts who had acted as 
karta of the family and in certain other capacities. The complaint 
of the plaintiff was really that he had had an insufficient opportunity 
of examining the accounts and on that point the High Court on 
appeal affirmed the judgment of the Court below and I am 
of opinion that there is no substantial point of law arising in con- 
nection with that point. Another question was raised with 
regard to a reserve fund with regard to which the High Court 
took the same view as the trial Court. Here again, I am of opi- 
nion that no substantial question of law arises with regard to that 
point. The proposed appellant to England does not claim that he 
is entitled or has at any time claimed to be entitled to a greater 
share than 4-15ths. This is not a case where the trial Court gave 
him one share, the High Court gave him another share and his 
real claim is to have something further given to him. He has no 
pretence of any grievance as regards the matter of the share but the 
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-question is whether all the same he is not entitled , to say that the 
wording of section 110 of the Civil Procedure Code does not impose 
upon him the obligation of showing that there is a substantial ques- 
tion of law. 

-~ The cases that have raised this question in this Court from ‘time 
to time have been referred to. The first case is the case of Raja 
«Sre Nath Roy Bahadur v. The Secretary of State for India in 
-Council (x) where-the Judge gave an award’ of compensation at a 
certain figure and the High Court. increased that amount, The 
applicant desired to go to the Privy -Council so that the amount 
might be further increased and it was held that the two Courts were 
‘at one upon the only matter.which was going to ‘the Privy Council 
hamely on the question whether beyond the amount awarded by 
the High Court, the applicant had any claim. That case is the 
“origin of the doctrine that the language which now finds place i in 
Section 110 of the ‘Code i is to be construed with reference. to the 
‘subject jmatter in, _ dispute in. „appeal to the Privy Council, The 
basis of that case is that if ‘the two Courts are at one upon the 
“matter which is to be in debate before the Privy Council then it is 
‘a case of a decree which affirms the decision of the Court i imme- 
“diately below., 


1, The next case is the case of Lagandeo Prosad Singh v. D J. 
„Reid (2), ‘There A was the person who had erected a dam 
„across a river, B was the person „who objected to this .as.a 
riparian owner. The. view taken by the High Court and -the 
„trial . Court- was that A. had no right ‘to erect the, dam, . but 
Whereas: the trial Cotrt had refused to grant B. any damages 
-the High Courtigrañted him Rs. 5,660 for damages. The ques- 
tion was whether A was entitled to appeal to the: Judicial Com- 
inition as of right and the High Court held that he was, point- 
„ing ‘out, thatthe case was not on the same footing as Sree Wath 
-Ray’s case (x) because in that case the decision from. which ‘the 
applicant desired to appeal. was with reference tọ. the. balance of 
this‘claim:y whereas, in the ease then under. Or o the eee 


_the applicant for. leave. 


--F do- not-think that thé"ease-of: i Chaitanya Charan Set y. Moho- 
med- Yusuf-(3) or-the-case-of Uma Churn Sett v. Kanai Lal 
~ Bett (4) need be referred to here bùt -‘thére _ are two cases in the 
a) (1904) 8 C. W: N. 294. i O (1919) 33 c W. Ne, 82., a ae 
__ z G) (1920) 34 C- L. J. 299. (4) (1921) 25 Ce WAN. 775. 


Vor. XLV.) .. . HIGH COURT. 


Allahabad High Court which. i desire. tọ mention.. One. is the 
.case of Bhagwan Singh v. The Allahabad- : Bank, Limited (x). 
In that case, it is true that the decree of the Court below was 
modified by the High Court to the prejudice of the ‘applicant for 
leave by nearly Rs, 8,000 and the application was opposed on the 
ground that the High Court decree. was really one of affirmance. 
Reliance was placed upon Sree Wath Roy's case (2) it being conten- 
_ded that the two Courts were at one in respect of all other matters 
but had merely differed on the matter of amount. ` In that case the 
_Allahabad High Court referred to a judgment by the then Judicial 
; Commissioner Mr, Chamier as hethen. was where he dissented from 
_the decision in Raja Sree. Nath Roy’s case (2) and appears to have 
taken the view that for the purposes- of section rro a decree is 
either modified or affirmed and that if it is. modified or varied then 
it does. not come within’ the concluding words of section 1109. 
The learned Judges of ‘the Allahabad High Court. on their 
own account then went on to say “itcan by no stretch of 
imagination be said that a decree which modifies. the. decree 
of the Lower Court, except perhaps in the ‘matter of. costs 
only... „is a. decree of affirmance.” ‘That. view -has certainly a 
great | deal to be said for it but I find that in the. following year 


in the case of Kamal Nath, -y. Bithal Das (3) one of the, learned’ 


Judges who took part in that decision, took part „ina decision 
which appears to me to be not consistent with some of the language 
which had already been used: That case was one where the plain- 
tiff claimed a large sum on the basis of a mortgage. The main 
dispute was as to the validity of the mortgage. The Court of 
first instance decreed the plaintiff's claim on the mortgage in full, 
On appeal to the High Court that Court affirmed the decision 
of the trial Court about the factum and validity of the mortgage, 
: It however reduced the rate of interest awarded against the appel- 
“Jant thus modifying the decree of the Court of first:instance to the 
“extent of some Rs.. 300. That however, was. a | modification 
in his favour. It does not appear that ‘the | applicant there was 
„desirous of going to the Privy Council in order to coritend that the 
amount of interest ought to have been reduced tọ- a greater extent 
than Rs. 300. He was desirous of going to the Privy Council 
_upon the question of the factum . and , validity ; of the mortgagé and 
‘the leained _ judges took this: view “The modification of. the 
“decree was a modification in ‘favour, of the applicant, and as to 
(1) {1920} É.. L. R..43, Alle | 220, <2) (1904) ;8 Cy W, Nez, . 
(3) (1921) T. E. R. 44 All 200. poets es 
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this he certainly does not seek to appeal nor could he appeal. 

- Therefore his application for- leaye to appeal relates in fact to the 
portion of the decree which was prejudicial to him but which was 
a decree affirming the decision of the Court below and not modify- 
ing it. We have to look to the substance and see what is the subject 
matter of the appeal to His Majesty in Council. In the present case 
the subject matter of appeal to His Majesty in Council is, as pointed 
out above, that portion of the decree in respect of which the 
decree of this Court was a decree in affirmance of the decree of the 

. Court below and not in modification of that decree. Therefore in 
our opinion this is not a case in which the applicant is entitled as 
of right to appeal to His Majesty in Council.” The learned 
Judges goon to say that the case is distinguishable from the 
case of the previous year to which [I have already referred 
Bhagwan Singh v. The Allahabad Bank Limited (1) and there can 
be no doubt that it was distinguishable but this decision does not 
contain some of the observations made in the previous case. 

Finally it is necessary to referto the decision of the Judicial 
Committee of the Privy Council in the case of Annapurnadai v. 
Riprao (2). In that case the Junior widow and the person whom 
.she said she had adopted as a son to her deceased husband applied 
for leave to appeal to the Privy Council. - The position was that 

. the person claiming to have been adopted by the senior widow 
brought a suit claiming the property. The Court decided in favour 
of the plaintiff on the question of adoption but the junior widow 
claimed Rs. 3,000, per annum as widow’s maintenance. The first 
Court gave her Rs. 800 per annum the appellate Court increased 
that figure to Rs. 1200 per annum but in all other respects affirmed 
the decree of the first Court so that on the question whether or not 
the maintenance should be Rs. 3,000, Rs. 1,200, Rs. 8,00 or someth- 
‘ing else the two Courts were at variance. It was proposed to appeal 
to the Privy Council on the question of the amount of maintenance, 
That indeed was the only matter of substance in the appeal. The 
High Court however treated the case as one where the two Courts 
in India had been in agreement and refused leave to appeal. The 
Privy Council appears to have been clearly of opinion that that 
was not so and it does seem to me therefore that the particular 
application made in Sree Wath Roy's case (3) of the principle that 
you have to have regard to the subject-matter of dispute in appeal 
to the Privy Council must be taken as overruled. 

(1) (1920) I. L. R. 43 All. 220. (2) (1924) 1. L. R. 51 Cale. 969, 
{3) (1904) 8 C. W. N. 204. 


Voi: XLV.) ` won Gourt. 


The question is whether on the strength of the only case before 
the Privy Council which we have for our guidance the views hither- 
to adopted in this and other High Courts require to be further 
considered. The question is whether the judgment of their Lord- 
ships means that in every case where the decree of the High Court 
is not mere decree dismissing the appeal ora mere decree affirm- 
ing the order of the Court below in the case the necessity for 
showing a substantial question of law is done away with. It 
appears to me that the case of Annapurnabai v. Ruprao (1) is not in 
itself a sufficient authority to justify this Court in abandoning the 
principle which it has with other High Courts acted upon ; that 
is to say, Ido not think that it shows that it is an erroneous 
view that we have to look to the substance and see what is the 
subject matter of the appeal to His Majesty in Council. I have, 
I confess, some doubt as to whether in the end even that princi- 
ple would be found to be in accordance with the construction to be 
put upon section r10 but this Court and other High Courts have 
for many years acted upon that principle and I am not prepared to 
accept the case of Annapurnadai (1) as going further than this that 
where there isa dispute as tothe amount of the decree or as to 
the amount of damages the reasoning of Sree Nath Roy’s case (2) 
is not a correct application of that principle. We may take it 
I think that where the amount is a question in dispute the fact that 
the Courts differ and that the higher Court differs in favour of the 
applicarit does not mean that the decision is one of affirmance, but 
I am not in a case of this kind prepared to say that because on a 
a totally different point, namely, a point about the share, the appli- 
cant has succeeded and succeeded altogether so that he has no 
further grievance in that matter, he can without showing a subs- 
tantial question of law have a right to litigate upon other points 
upon which both the Courts have been in agreement. 

I think therefore that this application for a certificate should 
be refused. 

The application’ is dismissed with costs, hearing fee six gold 
mohurs'to be divided equally between the three sets of opposite 
parties who have appeared. 

C. C, Gho-e, J. Iagree. 


A. T. M. l Application dismissed. 
(1) (1924) I. L. R. 51 Cale. 969. (a) (1904) 8 -C. W. N. 204. 
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Publishing - --Public interest—Editor, duty of—Class hatred—Malice—Honesty 


of purpose—Presumption—Penal Code (Act XLV of 1860). See. eee cee 


` nal Procedure Code (Act V of 1898). Sec 562+ 


The‘editor of a news-paper has certain public duties one of which is to- 
publish matters which it is to the public interest “should be known and if he does: 
so honestly he is not liable to be dealt with by Criminal Court- : 


The essence of an offence under section 153A of the Indian Penal Code is“ 
malicjous.intention. If there is no malicious intention in.the publication, ‘honesty’ - 
of purpose may be inferred. s : o r aae 


_ “The newspaper had given a perfectly legitimate, sensible piece of news - 
without any intention to utilize. that piece of news for the purpose of promoting or . 
furthering class, hatred ; 3 even if the news is of such a character that it is possible 
to suppose that some people reading it may momentarily. or foolishly be induced ` 
to entertain unreasonable feelings towards the class of other people this is not 
enough to bring it within the mischief either of section 153A of the Indian Penal 


Code or section 108 of the Criminal Procedure .Code.” P. K. Chakrabarty Ve. 


King-Emperor (1). 

Application for Revision under section 435 of the Code of 
Criminal Procedure by the Accused. 

The material facts appear from the judgment. , 

Mr. N. K. Bose, Babus Sukumar De'and Pasupati Ghose for the 
Petitioners. 55 3 

“Mr. A. K. Bose (Counsel) for the Crown.. 


‘The judgment of the Court was as follows :—~ 

The petitioners who have obtained the present Rule are the 
Editor, the Printer’ and the Publisher of the Bengali news-paper 
called Dainik Basumati. On the 23rd ‘April 1926 an item headed 


‘Telegram to the Nakhoda Mosque’ was published in‘a conspicuous : 


position at the top ofa column. The petitioners were theréupon 


charged, before the chief Presidency Magistrate with having commit- 


®Crimiiial” Reviston No. 682 of 1926, against the order of S. T. Roxburgh 
Esq., Chief Presidency Magistrate of Calcutta, dated the 4th June, 1926. 
(1) (1926) 44 C. L. J. 172 ; 30 C. W. N, 953. 
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ted an Offence under section 153A ofthe Indian Penal Code. 
The defence’ taken ‘was that they published the telegram to draw’ the 
attention of the authorities to a piece of information received ‘from 
a reliable source so that they might trace ‘the persons responsible 
for the disturbances and find some means of securing peace between 


the two’ communities. The learned chief Presidency Magistrate’ 
took the view that the publication of this telegram did not fall- 


within the explanation of section 143A. But having regard to the 


circumstances of the case he came to the conclusion that it would” 


be sufficient to deal with the petitionets under section 562 of’ the 
Criminal Procedure Code and dismissed them with a warning not 
to publish rumours’ of this nature in future particularly ata time 
of tension. The telegram in question is in these terms. “It is 
rumoured that a certain Moslem has sent a telegram to the Nakhoda 
Mosque from Port Lunis Mauritius to the following effect :—‘Let 
the quarrel between Hindus and Moslems be carried on ; whatever 
money will be spent, I will pay up on going. Iam soon going to 
Calcutta.’ Will the Imam Shahib of the Mosque‘ disclose whether 
or not this telegram has come? ‘Now the defence taken by the 
petitioners was that this item of news was based upon a telegram 


which had been actually received in Calcutta from Mauritius and ` 
thé telegraph officer has produced the original in Court. It is’ 


addressed to Abdulla Sindhi, Nakhoda Masjid, Jakaris Street, 
Calcutta in these terms: “Wait, starting Naringa take money for 


food Mirzapuri and is signed by Kher Mahomed Sindhi. Mr. Bose ‘ 


who has appeared: for the petitioners construes this message as 


meaning that the writer was shortly starting for Calcutta by the- 


‘steamer Naringa and was bringing money with him to’feed Mirza- 
puris by which he means Goondas. If that is the correct interpreta- 
tion of the message the question is whether the editor of a paper 


is justified in translating it into the words which find expression in ` 


` the paper, reading the wording in the newspaper asa whole we 
think that this is a possible interpretation of the telegram. 
The next question is whether in publishing a message of this 


kind the ‘petitioners brought themselves within the’scope of section - 
153A. The learned’ Magistrate has expressed his view in this way. - 


‘If the accused honestly thought there was anything in it requiring 
investigation he could have given particulars of his information to 
the police. I cannot see any honesty in this pretence of informing 
the authorities-by quoting rumours. Itis the obvious duty of a 
paper not to give currency to rumours at such times. | 

The Editor of a news paper. has certain public duties one of 
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which is to publish matters which it is to the public interest should 
be known and if he does so horestly he is evidently not liable to be 
dealt-with, by a Criminal Court. Section 153A says that a person 
is liable under this section if he promotes or attempts to promote 
feelings of enmity or hatred between different classes of His 
Majesty’s subjects. ‘The explanation says that it does not amount 
to an offence within the meaning of this section to point out 
without malicious intention and with an honest view to their remo- 
val-matters which are producing or havea tendency to produce 
feelings of enmity or hatred between different classes of Her 
Majesty’s subjects, It is well settled as Mr. Bose the learned 
Counsel who. has appeared for the ‘Crown has stated that the 
essence of an offence under this section and also under section 108 
of the Criminal Procedure Code is malicious intention. In the recent 
case of P. K. Chakrabartty v. King-Eemperor (1), Rankin J. makes 
the following observations. “In substance my opinion of ‘this case 
“(he is referring to the prosecution of the paper ‘Forward’)” is that 
the news paper here has given its readers in the ordinary way perfectly 
legitimate and sensible piece of news without any intention to uti- 
lize that piece of news for the purpose of promoting or furthering 
class hatred and that even if the news is of such a character that 
it is possible- to suppose that some people reading it may momen- 
tarily or foolishly be induced to entertain unreasonable feelings 
towards the class of other people this is not enough to bring it 
within the mischief either of section 153A of the Indian Penal Code 
or of section 108 of the Criminal Procedure Code.” Applying that 
test to the present case we are of opinion that there is no indica- 
tion of any such intention as to bring the case within the purview 
of section 1g3A. Learned Counsel for the Crown has contended 
that that is not enough but that the petitioners must also show that 
the publication was with an honest view to remove certain matters 
which have a tendency to produce feelings of enmity between the 
various classes. If there is no malicious intention in the publica- 
tion we think honesty of purpose may safely be inferred. Upon 
the facts found in the present case we are not satisfied that the 
action taken by the Magistrate in dealing with the petitioners was 
necessary that the order made under section 562 should be 
vacated. 
The Rule is accordingly made absolute. 


AT. M Rule made absolute. 
(t) (1936) 44 C. L. J. 172 ; 30 C. W. N. 953. 
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-w i Lord Sinha, Lord Blanesburgh, Lord: Siea and 
K Sir John Wallis. ` 


"T. V. KALYANASUNDARAM PILLAI ~ + 
wo = «s KARUPPA MOOPPANAR AND OTHERS. :  *) 





[On APPEAL FROM THE HIGH COURT, at MADRAS ] 

Transfer ‘of Property Act (IV of 1882) ss. 122. ` y29—Indian Registration 
‘Act > (IT of 1877) SS. 47, 49—Adoption, by- donor of a son after execution 
of deed of gift and delivery thereof, but before registration. 


‘Between the dates of the gth September 1891, being the date of-execution 
of adeed of gift for charity in respect of income of. certain immovable pro- 
perties .. set apart, and the isth September 1891, being the date on which 
the deed was registered the donor adopted a son by deed. dated the roth 
September, and further executed on the rth’ September adeed of guardian- 
ship to the newly adopted son, and ,on the 32th September a partition 
deed between himself and his adopted son. The deed of gift was delivered 
onthe day of its execution to one of the trustees on behalf of himself 
and.,thé other trustee. : 


Leave ‘to appeal being granted on the question of law, namely, ‘‘whether 
an adoption ofason by a Hindu- made after the execution and delivery of 
a deed of gift, but before registration thereof, renders a deed: void as 
against the adopted son’’. 


Held, dismissing the appeal, that the provision of s. 123 of the Trans- 
fer, of. Property Act can be ‘reconciled with s. 47 of the Registration Act, 
on the view: that: while registration is a necessary solemnity in order to the 
enforcement .of -a gift of immovable, property, it does not suspend the 
gift -until registration actually . takes place, and that when the instrument 
of ‘gift. has been handed by the donor to the donee and accepted by him, 
the.former:has done everything in his power ‘to complete’ the donation, and 
to make it ‘effective. Atmaram Sakharam v, Vaman, Fanardhan (1) approved., 
Venkati. Rama Reddi v. Pillati Rama Reddi, (2), approved, but subject to 
qualification. 

“Consolidated Appeal Ta two decrees (November, 13. 1922) of 
the’ High Court in Letters Patent Appeals, affirming two decrees 
(November 22, 1920) of that Court, which. affirmed two decrees 
of the District Judge of Tanjore, which modified two decrees 
of the'Stibordinate Judge of Kumbakqnam. 


(1) (1924) I. L. R. 49 Bom. 388 (F. B.). 
(2) (1916) I. L. R. 40 Mad. 204 (F. B.) 
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The facts are sufficiently set out in the judgment. 
DeGruyther K. C. and Dude for the Appellant. . 


Sir George Lowendes, K. C. and Narasimham for the Respon- 
dents. 


Reference was made to the Transfer of Property Act, ss. 
122, 123; Indian Registration Act, 1877, ss. 47, 49; Venkati 
Rama Reddi v, Pillati Rama Reddi (1); Subba Rama v. Venkat- 
subba (2), and Atmaram Sakharam v. Vaman Janardhan (3). 


The judgment of their Lordships was delivered by 


Lord Salvezen. These are two consolidated appeals from 
a judgment and two decrees dated 13th November, 1922, of the 
High Court of Judicature at Madras. It is unnecessary to restate 
the prior procedure or judgments which dealt with a number of 
contentions in law, and questions of fact now either finally dis- 
posed of or no longer insisted upon. It is sufficient to say 
that when leave to appeal was granted by the order of the 
High Court of roth April, 1923, it was on the specific ground 
that it raised the substantial question of law, namely, ‘ whether 
an adoption of a son by a Hindu made after the execution and 
delivery of a deed of gift, but before registration thereof renders a 
deed void as against the adopted son.” This is the only ground 
of appeal which is set forth in the appellant’s case, and the respon- 
dents in their case, paragraph 2, take up the same position, 
Although, therefore, other grounds were indicated in the. argu- 
ment addressed to the Board which might have been equally 
fatal to the appeal, their Lordships think it right, in all the cir- 
cumstances, to deal only with that which was the ground of judg- 
ment of the High Court, and in respect of which leave to appeal 
was given. 


The relevant facts, which are no longer disputed, lie ‘within 


_ short compass. On the oth September, 1891, a certain Vaithi- 


lingam Pillai executed a trust deed by which he appointed trus- 
tees to administer a trust for charity in the wide sense, including 
the maintenance of religious services at certain temples. In 
order to provide the necessary funds for the maintenance of these 
services, and for discharging the other duties imposed upon the 
trustees, he set apart certain immovable properties belonging to 


(8) (1916) 1- L. R. 40 Mad. 204 (F. B} 
(2) (1924) 1. L. Re 48 Bom. 435. 
(3) (1924) 1. L. R. 49 Bom. 388 (F. B.) 
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him, the income of which was to be devoted to the purposes of 
the trust. Atthe date of the deed, Vaithilingam had no son. 
The deed, however, was executed on the footing that it was 
his immediate intention to adopt a son for the perpetuation of 
his lineage, as although he had two wives, one of whom was living 
with him at the time, he was still childless and despaired of 
having issue. There is no question now that this constituted a gift 
of immovable property within the meaning of section 123 of the 
Transfer of Property Act, 1882, nor is there any question that the 
trust deed, on the day ofits execution, was duly delivered to the 
trustees named therein. 

On roth September, 1891, Vaithilingam, by a deed executed 
on that day, adopted the appellant, then five years old, as his son. 
On rrth September, he executed a deed of guardianship to the 
newly adopted son and on the rath, a partition deed between 
himself and the guardian of that son, the effect of which need not 
for the purpose of this judgment be further referred to. On 1sth 
September, three days later, the deed of gift was registered. On 
this it was contended for the appellant that the deed of gift was 
not complete until registration, and that, as the grantor had before 
registration adopted the appellant as his son, the latter's rights in 
the family property had intervened so as to revoke or invalidate the 
gift. The leading statutory provisions on which the solution of the 
question depends are 122 and 123 of the Transfer of Property Act, 
1882, and sections 47 and 49 of the Indian Registration Act III of 
1877. Section 122 of the Transfer of Property Act is as follows :— 

“ Gift is the transfer of certain existing movable or immovable 
property made voluntarily and without consideration by 
one person called the donor to another called the donee 
and accepted by or on behalf of the donee. Such acceptance must 
be made during the lifetime of the donor and while he is still 
capable of giving. If the donee dies before acceptance the gift is 
void” : 

Section 123 is in these terms : 

“ For the purpose of making a gift of immovable property the 
transfer must be effected by a registered instrument signed by or 
on behalf of the donor, and attestéd by at least two witnesses.” 

The controversy in the numerous cases in the Courts of India 
which have dealt with this point has always centred round the 
words in this section :-— . 

“ The transfer must be effected by a registered instrument,” 
and it has been forcibly argued that, until registration, there 
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is no complete gift, and that if the donor dies or revokes or become 
es incapable of making the gift before registration, it cannot take 
effect. On the other hand, attention must be directed to section 
47 of the Indian Registration Act of 1877, which is in these 
terms :~ 

“A registered document shall operate from the time from 
which it would have commenced to operate if no registration there- 
of had been required or made, and not from the time of its 
registration.” 

The learned Chief Justice in the Court below, after referring 
to the above section, said :— 

“ The effect of these sections in my judgment is that if a title is 
complete except for registration, no subsequent alienation or 
dealing with the property by the vendor or donor as the case 
may be can defeat the title which on registration becomes an 
absolute title dating from the date of the execution of the 
document.” 


The other two judges concurred in this view, making special 
reference to the case of Venkata Rama Reddi v. Pillati Rama 
Reddi and others (1) which, being a decision of the Full Bench, 
was binding upon them. In that case the donor died on the day 
following the execution of the deed of gift, and the deed was not 
presented for registration until a period of six months had elaps- 
ed fromthe date of his death ; facts which, as it appears to 
their Lordships, were certainly not less cogent in favour of incom- 
pleteness than are those in the present case ; and there the District 
Judge held that the gift deed, not having been registered by the do- 
nor during her lifetime, was void, and that the post-mortem registra- 
tion was of no effect. This judgment was, however, reversed on 
by the unanimous decision of the Full Bench. There was no 
express finding of fact, so far as appears from the report, that the 
deed of gift had been delivered to and accepted by the donee 
prior to the death of the donor, although, perhaps, this may be im- 
plied from the circumstances, In the present case, fortunately, 
there is no room for doubt on this point, because the learned 
judges of the High Court remitted this question of fact to the 
Subordinate Judge and he reportéd that the deed had been deliver- 
ed over, on the day of its execution, to one of the trustees appoint- 
ed under it on behalf of himself and the other trustee. The deci- 
sion of the Full. Bench in 40 Madras is thus summarized in the 
hand-note :— 

(1) (1916) I. L. R. go'Mad. 204 (F; B). 
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e“ There is nothing in section 123 of the Transfer of Property 
Act which requires the donor to have the deed registered. All 
that is required is that he should have executed the deed. Once 
such an-instrument is duly executed the Registration Act allows it 
to be registered even though the donor may not agree to its regis- 
tration, and upon registration, the gift takes effect from the date 
of execution.” 

Their Lordships think that this statement of the law needs 
qualification by reference to section 122 of the Transfer of Pro- 
perty Act, and is only correct upon the footing that the gift 
had been accepted by or on behalf of the donee during the life- 
time of the donor. A deed of gift executed in accordance with 
the terms of section 123 of immovable property but never com- 
municated to the intended donee, and remaining in the possession 
of the grantor, undelivered, would, in their Lordships’ opinion, 
not come within the ruling of the Full Bench in: the case in 
question. 

The only other case to which it is necessary to refer is a Full 
Bench decision of the’ High Court of Bombay in 1924, namely 
Atmaram Sakharam v. Vaman Janardhan (1). The circumstances 
in that case were very much the same as in the present, and the 
decision is thus correctly expressed in the head-note :— 

“ Where the donor of immovable property has handed over to 
the donee an instrument of gift duly executed and attested, and the 
gift has been accepted by the donee, the donor has no power to 
revoke the gift prior to the registration of the instrument.” 

This case was very fully argued and the argument on behalf of 
the appellant in the present appeal could not be better stated than 
it was in the dissenting judgments of Shah, Acting C. J., and Mulla, 
J. ; and these arguments were all brought very forcibly under their 
Lordships’ notice, and supplemented by the learned counsel for the 
appellant. Their Lordships, however, cannot accept them. They 
are unable to see how the provision of section 123 of the Transfer 
of Property Act can be reconciled with section 47 of the Registra- 
Act, except upon the view that, while registration is a necessary 
solemnity in order to the enforcement of a gift of immovable pro- 
perty, it does not suspend the gift until registration actually takes 
place. When the instrument of gift has been handed by the donor 
to the donee and accepted by him, the former has done everyth- 
ing in his power to complete the donation and to make it effective. 
Registration does not depend upon his consent, but is the act of 

(1) (1924) I. L. R: 49 Bom. 388 (F. B). 
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an officer appointed by law for the purpose, who, if the deed is 
executed by oron behalf of the donor and is attested by at least 
two witnesses must register it if it is presented by a person having 
the necessary interest within the prescribed period. Neither death, 
nor the express revocation by the donor, is a ground for refusing 
registration, if the other conditions are complied with. Their 
Lordships accordingly find themselves in complete agreement with 
the judgment of the Full Bench of the Bombay High Court 
in the case cited. As this decision, and the similar decision 
of the Full Bench of the Madras Court, had settled the law 
for these Presidencies, it is unnecessary to refer to the various 
conflicting decisions of inferior tribunals which were overruled. 
Their Lordships apprehend that the judges of the High Court 
of Madras, in allowing leave to the appellant in the present 
case to proceed with his appeal, desired to elicit an authorita- 
tive opinion as to the soundness of the two latest decisions in 
the Madras Courts, and their Lordships think it desirable that a 
point which has occasioned so much controversy in the past 
should be settled by a decision, which will apply to the whole of 
India. 

Their Lordships will accordingly humbly advise His Majesty 
that the judgment and decrees of the High Court should be 
affirmed, and that this appeal should be dismissed. The appellant 
must pay the costs. 

H. S. L. Polak: Solicitors for the Appellant. 

Douglas Grant & Dold: Solicitors for the Respondents. 
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* Present: Lord Phillimore, Lord Sinha, Lord Blanesburgh 
Lord Salvesen and Str John Wallis. 


V, M. ABDUL RAHMAN 
De 
THE KING-EMPEROR 


[On APPEAL FROM THE HicH Court aT Rawncoon.] 


Criminal Iaw—Reading depositions to, and by, witnesses—Irregularity— 
Absence of prejudice and failure of justice—Privy Council practice in appeals 
in criminal cases—Right of accused to be tried by another Court when new 
charge—Code of Criminal Procedure (Act V of 1898) Secs. 190, 191%, 350, 
and 537- 


Asa result of proceedings in insolvency a complaint, duly sanctioned, was 
filed in the District Magistrate’s Court at Rangoon against the appellant and 
another in respect of offences under Secs. 120B, 466 and 109 Indian Penal Code. 
After taking evidence two charges, one under Secs, 466 and 109, and another, a 
new charge, under Secs. 466 and 116 Indian Penal Code, were framed. Convic- 
tion followed on each charge, and sentence of a term of imprisonment was imposed 
on the first charge only. 


The appellant appealed to the High Court avering on affidavit that the depo- 
sitions, in some instances, were read over and interpreted by the interpreter to the 
witnesses concerned while the Magistrate went on recording further evidence, and 
the depositions, in other instances, in English, were handed to the English speak- 
ing witnesses to be read over by themselves. It was not averred that by this 
procedure any prejudice had been suffered or that any actual or possible failure 
of justice had been occasioned. On a report called for from the District Magis- 
trate it appeared the procedure had been adopted to save time and to meet the 
wishes of accused’s counsel. 


The High Court affirmed the convictions, reduced the term of imprisonment 
and held that the trial had not been vitiated. 


Special leave being obtained the appellant contended :— 


(1) That the failure to inform the appellant of his right under Section toi 
Criminal Procedure Code to have the case tried by another Court vitiated the 
trial ; 

(2) That though no sentence had been passed on the new charge the High 
Court might have taken it into account in imposing punishment on the first 
charge ; 

(3) That the special leave to appeal having been granted the ordinary rule 
of the Board restricting jurisdiction in appeals in criminal case ceased to apply ; 
and 


(4) That the failure to observe the provisions of sectioh 360 Criminal Proce- 
dure Code entitled the appellant to succeed. 


On these objections their Lordships after pointing out that no serious defect 
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in the mode of conducting a criminal trial can be justified or cured by the . consent 
of the advocate of the accused,- . 


Held: (1) That the Magistrate proceeded under clause (a) of section 190 
Criminal Procedure Code and not clause (c) and formulated the second charge as 
he formulated the first in consequence of one complaint Emperor v. Chedi (1) 
distinguished ; Begu v. King-Emperor (2) referred to. 


(2) That the sentence passed in respect of the first conviction was one which 
the conviction by itself would- warrant ; 


(3) That notwithstanding special leave the rule as to interference by Privy 
Council so repeatedly laid down (viz. the Privy Council will not review or interfere 
with the course of Criminal proceedings, unless it is shown that, by a disregard 
of the forms of legal process, or by some violation of the principles of natural 
justice, or otherwise, substantial and grave injustice has been done) still applied : 
Arnold yv. The King-Emperor (3) ; Dillet’s case (4) followed ; and 


(4) That as there had been no actual or possible failure of justice the appeal 
failed. 


For the guidance of Courts in India their Lordships observed :— 


(a) That a careful study of Secs. 535 and 537 of the Code of Criminal Proce- 
dure shows that the object of reading over the depositions is to obtain an accurate 
record from the witness of what he really meansto say, and to give him an 
opportunity of correcting the words which the Magistrate or his clerk has taken 
down. It is not to enable the accused or his advocate to suggest corrections ; 


(b) That if evidence is given in a language not understood hy the accused 
or his pleader it is under section 361 to be interpreted’ into-their language, while 
under section 360 it is to be inte: preted to the witness in his own language. There 
is no provision for its being interpreted to the accused ; 


(c) That it is dangerous in cases of criminal law to accept equivalents, and 
except in cases where reading over to the witness would be absurd, as for example 
with a stone deaf person, section 360 should be complied with : Jyotish Chandra 
Mukerjee v. Emperor (5)» i 

(d) That the passage beginning ‘‘unless such error’? in section 537 of the 
Code of Criminal Procedure does not qualify clause (d) only, but also clauses under 
the other letters of the alphabet: Subramania Iyer v. King-Emperor (6) distin- 
guished ; Ched#’s case (1) Reg v. Sheikh Bazu (7) mentioned ; Hira Lal Ghose v. 
Emperor (8) and Dargahi v. Emperor (9) disapproved. ’ 


Judgment of the High Court affirmed. ' 
Appeal by special leave from a judgment of the High Court 


(1) (1905) 1. L. R. 28 All. 212. 

(2) (1935) L. R. 53 I. A. 1913 1. L. R.6 Lah. 226. 

(3) (1914) L. R. 41 I. A. 1493 L L, R. 41 Calc, 1023 ; 20 C, L. J. 161. 

(4) (1887) 12 A. C. 459. (5) (1909) I. L. R. 36 Calc. 955. 
(6) (1901) L. R. 28 I. A. 257; 1. L. R. 25 Mad. 61. ; 
(7) (1867) 8 W. R. (Cr.) 47 ; B. L. R. Sup. Vol. 750. 

(8) (1924) I. L. R. 52 Calc, 159 3 41 C. L. J. 224. 

(9) (1924) I. L. R. 52 Calc. 499. 
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confirming a conviction under sections 466 and rog Indian Penal 
Code by the District Magistrate at Rangoon. 

One complaint, duly sanctioned by the Governor-in-Council, 
was under section 120B read with sections 466 and rog Indian 
Penal Code. The District Magistrate after hearing evidence framed 
in lieu of the charge under section’ 120B two charges, one under 
sections 466 and 109, and a fresh charge under sections 466 and 116 
Indian Penal Code, and convicted the accused on both charges, but 
only passed sentence under the first, viz, two years rigorous 
imprisonment. 

The appellant appealed to the High Courton the grounds 
inter alia (1) that under section r91 of the Code of Criminal Proce- 
dure the Magistrate should have informed him that he was entitled 
to be tried by another Court, and (2) that section 360 was not com- 
plied with. 

The High Court confirmed the conviction but reduced the sen- 
tence to one of g months rigorous imprisonment. The Court 
(Maung Ba and Doyle JJ.) held that the Magistrate proceeded 
under section 1go(a) ; that there was mere irregularity curable under 
section 537, and followed Mga Hla U. v, Emperor (1) and Saiyad 
Mohiuddin v. King-Eemperor (2). 

Special leave to appeal to His Majesty in Council was 
granted. 

The facts are sufficiently mentioned in the judgment, 

Sir John Simon K. C., K. N. Chaudhuri and Frampton for the 
Appellant: A new charge having been framed the Court should 
have informed appellant of his right to be tried by another Court, 
as required by section rg1, the omission to do so vitiated the trial : 
Emperor v. Chedi (3). Though no sentence was imposed on the new 
charge the conviction may have led to an increased sentence on the 
other. The provisions of section 360 as tothe reading of the 
depositions, though obligatory, were not observed. The defect was 
not curable under section 537: Hira Lal Ghose v. Emperor (4) ; 
Dargahi v. Emperor (5) ; Jyotish Chandra Mukerjee v. Emperor (6). 
The object of section 360 isto secure auniform and equitable 
administration of the criminal law ; it is not relevant to consider 
. whether injustice in this particular case resulted from the serious 
violation of its provisions. If section 360 is not complied with in 


(1) (1925) L. L. R. 3 Ran. 139. (2) (t925) I. L. R. 4 Pat. 488. 
(3) (1905) I. L. R. 28 All, 212. ' s 

(4) (1924) I. L. R. 52 Calc. 159 5 41 C. L. J. 224. 

(5) (1924) I. L. R. 52 Calc. 499. (6) (1909) I. L. R. 36 Calc. 955. 
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P.C. _ the case of a witriess he would not be chargeable with perjury. "Thè 
1926 mandatory provisions of the section having been violated ‘thé 
appellant is entitled to ‘succeed on the principle followed in 
a... .  Subramania Iyer v. King-Emperor (1). The procedure laid down-in 
The King-Emperor. the Code cannot ‘be varied by consent or waiver; eg. v. Cock- 
shott (2) ; Hossein Buksh v. Empress (3) ; Henderson’s Criminal 

Code, 1910 Ed., p. 1100. 

The appellant having obtained special leave to appeal it is ‘not 
now necessary to show that grave injustice has been done: itis 
sufficient to establish that the High Court wrongly confirmed the 
conviction. 

Dunne K. C. and Kenworthy Brown for the Crown. 


V.M. Abdul Rahman 


(Were not called on with reference to the objection under 
section 191). There being no injustice, grave or otherwise, 
shown, the appeal must fail in view of the practice of the 
Board : In ze Dillet (4). A misapplication of Indian legislative 
provisions does not by itself bring a case within the rule: Umra 
v. King- Emperor (5) The grant of special leave does not 
relieve appellant from showing that substantial ‘and grave 
injustice has been done: Arold v. King-Emperor (6). The 
case of Subramania Iyer v. King-Emperor (x) is distinguishable. The 
error there was so fundamental as to amount to a denial of 
justice. The High Court was right in any case in consi- 
dering that section’ 537 cured the matter. No inaccuracy was 
suggested as resulting from the non-observance of the provi- 
sions of section 360. 
` Sir John Simon K. C. replied. 


The judgment of their Lordships: was delivered by 


December Tå: Lord Phillimore: This appeal which is presented by 

ance special leave, arises in the ‘following circumstances. ‘One, 
Mani Iyer, presented an insolvency petition in the High 
Court of Rangoon against the firm of D; K. Cassim & Sons, 
alleging that the firm had allowed the attachment of” certain 
immoveable properties to remain’ undischarged for over three 
weeks and had thereby .committed an act of insolvency. 

On hearing of the petition it appeared that the orders 


(1) (1901) L. R. 28 I. A. 257 5 I. L. R. 25 Mad. 61. 

(2) (1898) 1 Q; B. 582. (3) (1880) I. L. R. 6 Cale. 96. 
(4) (1887) 12 A. C. 459 (467). pana i 

(5) (1924) L. R. 521. A. t21; LL. R. 6 Lah. 45° 

(6) (1914) L. R. 41 L A. 1495 I. L. R. 41 Calce 1023 ; 20 C. L. J. 16: 
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fof the attachment had been made on the roth and arst P.C, 
November, 1923 but that the date of execution was 27th, and 1926. 


that within three weeks of the 27th though not within three mn 

š ; V.M. Abdul Rahman 
weeks of the roth, the attachment had been discharged, and, v 
The King-Emperor. 


therefore, there was no act of insolvency. RA 
It appeared, however, that in order to support the petition, Lora Ehillimore 


the dates of execution of the warrants had been altered from 
the 27th to the zoth and zīst, respectively. 

This being so, the Judge dismissed the petition and report- 
ed the case witha view to criminal proceedings, and proceed- 
ings were taken against Mani Iyer and against the present 
appellant Abdul -Rahman, who was alleged to have abetted 
the forgery in order to injure or ruin trade rivals. 
~ After some mistaken steps* the matter finally came before 
the District Magistrate at Rangoon. He, after taking evidence, 
formulated two charges against each: of the accused. The 
first was to the effect that each of them acting jointly with 
the other instigated some person. unknown to forge false dates 
and serial numbers on the warrants; and the second was that 
they attempted to procure the head process server to alter the 
dates on the register so .as to make them correspond with the 
forged dates on the warrant. : 

Upon these two charges the District Magistrate convicted 
both the accused ;and upon the first charge he passed sen- 
tence on each of two years rigorous imprisonment. In respect 
of the second charge he passed no sentence. 

Both the accused appealed from these convictions and sen- 
tences tothe High Court which affirmed the convictions, but | 
-reduced the sentences to rigorous imprisonment for 9 months. 
. From - this conviction and sentence Abdul Rahman has now 
obtained special leave to appeal to His Majesty in Council. 

One objection which is taken on behalf of the appellant can 
be disposed of shortly. It takes the form of an attack upon the 
conviction on the second charge, it being urged by counsel that 
though no sentence was passed in respect of this conviction, the 
Judges may have taken it into account in estimating the quan- 
tum of sentence to-be passed on the first conviction. 

Inasmuch asthe sentence passed in respect of the first con- 
‘viction was one which the conviction by itself would warrant, 
their Lordships desire themselves to be understood as not 


# See. (1925) I. L. R. 3 Ran. 95. 
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expressing any opinionas to the propriety of such a point being 
taken on an appeal to this Board. It is now well established 
that this Board- only recommends His Majesty to exercise his 
jurisdiction in appeals in criminal cases upon certain very restrict- 
ed grounds. But with this reservation their Lordships will deal 
with the point as it has been raised, and they are of opinion that 
it is not a good one. 

It arises upon sections r90 and 191 of the Code of Criminal 
Procedure which provide as follows :— 

“roo (1) Except as hereinafter provided, any Presidency Magis- 
trate, District Magistrate or Sub-divisional Magistrate, and any other 
Magistrate specially empowered in this behalf, may take cognizance 
of any offence— 

- (a) upon receiving a complaint of facts which constitute such 
offence ; ; 

(4) upon a report in writing of such facts made by any 
police officer ; 

(c) upon information received from any person other than a 
police officer, or upon his own knowledge or suspicion, that such 
offence has been committed.” 

“yor, When a Magistrate takes cognizance of an offence 
under subsection (1), clause (¢), of the preceding section, the 
accused shall, before any evidence is taken, be informed that he 
is entitled to have the case tried by another Court, and if the 
accused, or any of the accused, if there be more than one, objects 
to being tried by such Magistrate, the case shall instead of being 
tried by such Magistrate, be committed to the Court of Session or 
transferred to another Magistrate.” 

The complaint is that the Magistrate did not inform the accused 
that he was entitled to have the case tried by another Court, 
and for. this purpose reliance is placed upon the case of 
Chedi (1) where a magistrate when trying the owners of certain 
licensed premises ona charge of refusing to admit the police, 
acquitted the employers and forthwith proceeded to try and con- 
vict the servant without giving him an opportunity of electing 
to be tried by another magistrate. 

But in that case the Magistrate was proceeding under Clause C 
whereas in this case he was proceeding under Clause A. It was 
not a case in which while trying one person, the magistrate finds 
occasion to formulate a charge against someone else, but a case in 
which he was taking cognizance of an offence after receiving a 


(1) (1905) L L. R. 28 All. 212, 
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complaint of the facts which constituted the offence. He formulated 
this second charge as he formulated the first in consequence of the 
one complaint. 

In this connection Begu's case (1) is not without importance. 

The second point and the one mainly relied upon on 
behalf of the accused can be best stated in his favour by 
setting out the material parts of an affidavit sworn on his 
behalf by his clerk Narayan which was produced to the Court 
of Appeal. He deposes that he was present on all the dates 
on which witnesses were examined before the District Magis- 
trate, Rangoon, . 

“that the procedure adopted by the Magistrate in the 
said trial in relation to the reading over of the depositions to 
the witnesses, who did not know English, was to hand over 
the depositions to the Interpreter, who read over`and interpre- 
ted the same to the witnesses, and that while such reading 
over and interpretation was going on, the learned District 
Magistrate went on recording the depositions of other witnesses” ; 

“that in the case of English-speaking witnesses who gave 
their depositions in English, their depositions were handed 
over to them to read and the said witnesses read the deposi- 
tions to themselves silently” ; 

“that in the case of some witnesses, who were examined in 
Burmese and could read English, namely, Po Shin, Head 
Clerk, Ba Kyaw, the Copyist, and Shwe Htun, the Process- 
server, the depositions were handed to them and they read 
their depositions to themselves silently” ; 

“that in none of those instances where the witnesses read over 
their depositions to themselves silently, the depositions as 
recorded were read over and explained to the accused” ; 

“ that even in the case of. Burmese depositions, the statements 
of witnesses were in no time read over and explained to the 
accused” ; and 

“ that his master does not know Burmese.” 

The procedure is regulated by the following sections of the 
Code of Criminal Procedure. 

“ Section 360.—(1) As the evidence of each witness taken 
under section 356 or section 357 is completed it shall be read 
over to him in the presence of the accused if in attendance, 
or of his pleader if he appears by pleader, and shall, if neces- 


sary, be corrected. 
(1) (1925) L. R. 52 1. A. I. L. R. 6 Lah. 226. 
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PLC, “ (2) Ifthe witness denies the correctness of any part of “the 
1926. evidence when the same is read over to him the Magistrate or 
bested Sessions Judge may instead of correcting the evidence makea 


.V.M. Abdul Rahman ore 3 : 
mal memorandum thereon of the objection made to it by the witness 


and shall add such remarks as he thinks necessary. 

Lord Phillimore. “ (3) If the evidence is taken down in a language different 
riot from that in which it has been given, and the witness does not 

understand the language in which it has been taken down, the 

evidence so taken down shall be interpreted in the language in 

which it was given orin a language which he understands.” 

“ Section 361.—(1) Whenever any evidence is given in a 
language not understood by the accused and he is present in per- 
son, it shall be interpreted to him in open Court in a lan- 
guage understood. by him. 


ve 
. The King-Emperor. 


“ (2) If he appears by pleader and the evidence is given in a 
language other than the language of the Court and not understood 
by the pleader it shall -be interpreted to such pleader in that 
language.” 


The point having been raised by this affidavit and addi- 
-tional grounds of appeal on behalf of the accused the High 
~€ourt required a report from the District Magistrate, and it 
appeared that the course taken was adopted in order to save 
“time and to ‘meet the wishes of the Counsel for the accused. 


‘Their Lordships have thought it right that this should be 
„stated in’exoneration of the District Magistrate, and because in 
‘applying section 537 of the existing Code of Criminal Proce. 
dure, the Court is directed to have regard to the question 
“whether the objection could and should have been raised at an 
` earlier stage in the proceedings but they wish it to be understood 
that no serious defect in the mode of conducting a criminal trial 
‘can be justified or cured by the consent of the advocate of the 
` accused. 

Now with regard to the objections taken in this affidavit they 
are two : the first being that the depositions were read over while 
other stages of the case were proceeding, so that the accused and 
his advocate could not attend to the reading over, being occu- 
“pied with listening to the further evidence that was being given, 
Sand indeed, that they were not so loudly read that the accused 
“or his advocate could hear them, and the second objection being 
“that in ‘some cases the depositions were not read out to the witnes- 
ses at all, they being left to read them to themselves. 
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*What is more remarkable about this affidavit than its averments 
are its omissions, 

‘It does not aver, and as has been shown it could not aver, 
that any objection was taken by the accused or his advocate to 
the course pursued. It does not aver that the accused suffered 
any prejudice or that there was any correction of the evidence 
which any witness would have made, or which the accused or his 
advocate might with propriety have suggested if all the deposi- 
tions had been read out loud to the witnesses and to the accused 
and where necessary, translated. 

It does not suggest that there was any actual or possible 
failure of justice by reason of the course pursued, and this 
being the case, it would be contrary to the rule according to which 
this Board proceeds, if their Lordships were to entertain this 
appeal, 

It has, indeed, been submitted by Counsel that inasmuch as 
special leave to appeal has been’ granted, the ordinary rules 
limiting the exercise of this jurisdiction ceased to apply. But this 
is not so. 

The case of Arnold v, the King Emperor (1): was a case where 
special leave had been given and where notwithstahding such leave 
their Lordships adopted and repeated the language of Lord 
Watson in Dillet's case (2) which was as follows :— 

“The rule has been repeatedly laid down, and has been in- 
variably followed, that Her Majesty will not review or interfere 
with the course of criminal proceedings, unless it is shown that, 
by a disregard of the forms of legal process, or by some violation 
of the principles of natural justice or otherwise, .substantial and 
grave injustice has been done.” 

These considerations really dispose of the appeal. Inasmuch, 
_ however, as questions have been raised as to the propriety of 
the course pursued at the trial the duty of Indian Courts of 
Appeal in criminal matters and the effect of Sections 535 and 
537 of the Code of Criminal Procedure upon which there . has 
‘been some difference of opinion in India, their Lordships think it 
desirable for the guidance of the Courts that a should pro- 
nounce their opinion upon these points. 

With regard to one objection made on behalf of the accused, 
a careful study of the sections will show that the object of read- 
ing over the deposition is to obtain an accurate record from. the 

(x) (194) L. R. 41 I. A. 1493; L L. R. 41 Cal. 1023 5 20 C. L. J. 161. 

(2) (1887) 32 A. C. 4597 
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witness of what he really means to say, and to give himan 
opportunity of correcting the words which the Magistrate or his 
clerk has taken down. Itis not to enable the accused or his advo- 
cate to suggest corrections, 

The distinction between section 360 and section 36r is very mark- 
ed. Under the latter section, if evidence is given in a language not 
understood by the accused or his pleader, it is to be interpreted 
into their language, while under the former section when it is read 
over, it is to be interpreted to the witness in his own language, but 
there is no provision for its being interpreted to the accused. Thus 
if the depositions are taken down in English, and the language of 
the accused is Hindi and the language of a witness is Burmese (as 
in the present case) the depositions will have to be taken by getting 
the witness’ answers in Burmese having them interpreted to the 
Court so that they may be taken down in English, and further 
interpreted to the accused so that he may understand them in 
Hindi. When, however, the deposition comes to be read over, 
as it will be in English, it will be interpreted to the witness in 
Burmese, but not to the accused in Hindi; and if the accused 
knew neither English nor Burmese, he will be none the wiser 

No doubt the evidence has to be read over in the pre- 
sence of the accused or of his pleader. He is entitled to be 
sure that it has been read over, and that the witness has had 
an opportunity of correcting the written word. But he is not 
necessarily entitled to the opportunity of suggesting corrections. 
Their Lordships are of opinion that upon the strict construction 
of the sections of the code there was no violation of their 
provisions inthe course taken with respect to those witnesses 
whose depositions were read over to them as already described. 

At the same time, their Lordships cannot but see that it would 
be a better course if depositions other than mere formal ones were 
read over so that the accused or his pleader could hear them and 
give their undivided attention to them. Care would, of course, 
have to be taken that no suggestion should be conveyed to a witness 
in the form of a correction which would make him alter his evidence 
but there might be obvious slips to which, under proper safeguard, 
attention might be called by the accused or his pleader. Still it 
should be remembered that the primary object is to fix the witness 
and to enable him to protect himself against any inaccuracy in the 
words taken down from his lips. 

The second objection is more serious. Section 360 says.that 
the deposition is to be read over to the witness. This provision 
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is not complied within terms by giving the witness an opportunity 
of reading it over to himself. He may do so ina slovenly and 
imperfect manner. He may not easily decipher the handwriting. 
He may not feel the responsibility in the same way that he would 
if it were read over to him. No doubt there are cases in which it 
would be more likely that accuracy would be obtained if the witness 
read over the deposition to himself, as for instance, if the pronun- 
ciation of the Magistrate or of the interpreter in a language not his 
own, was difficult to follow, or if a witness was partially deaf. But 
it is dangerous in cases of criminal law to accept equivalents, and 
except in cases where reading over to the witness would be absurd, 
as, forexample, with a stone deaf person, the provision should be 
complied with. The course adopted in this case seems to be that 
which was condemned in the case of /yotisk Chandra Mukerjee v. 
Emperor (1). 

Then arises the further question whether non-compliance in 
this respect should vitiate a trial, and in this connection their 
Lordships have to consider the provisions of sections 535 and 537 
of the Code of Criminal Procedure, which are as follows :— 


“535.—(1) No finding or sentence pronounced or passed shall 
be deemed invalid merely on the ground that no charge was framed, 
unless, in the opinion of the Court of Appeal or revision, a failure 
of justice has in fact been occasioned thereby. 

(2) Ifthe Court of appeal or revision ‘thinks that a failure of 
justice has been occasioned by an omission to frame a charge, it 
shall order that a charge be framed, and that the trial be recom- 
menced from the point immediately after the framing of the 
charge. 

' “537.—Subject to the provisions hereinbefore contained, no 
finding, sentence or order passed by a Court of competent juris- 
diction shall be reversed or altered’ under Chapter XX VII or on 
appeal or revision on account— 


(a) Of any error, omission or irregularity in the complaint, 
summons, warrant, charge, proclamation, order, judgment or other 
proceedings before or during trial, or in any inquiry or other pro- 
ceedings under this code , or 

* * * * * 

(c) Of the omission to revise any list of jurors or assessors in 
accordance with section 324 ; or 

(d) Of any misdirection in any charge to a jury 

(1) (1909) L L. R. 36 Calc. 955- 
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unless such error, omission, irregularity, or misdirection has, in fact, 
occasioned a failure of justice. 

“Explanation.—In determining whether any error, omission or 
irregularity in any proceeding under this Code has occasioned a 


‘failure of justice, the Court shall have regard to the fact whether 


the objection could and should have been raised at an earlier stage 
in the proceedings”. 

The passage beginning “unless such error” does not qualify 
(d) only but also the other letters of the alphabet. 

The legislation on this matter is of long standing. Their Lord- 
ships have referred to sections 426 and 439 of the Code of 1861 ; 
sections 283 and 297 of the Code of 1872 ; and sections 535 and 537 
in the Codes of 1882 and 1898. 

- The variations are not important, the chief thing to note being 
that a rather trivial illustration which appeared in the Code of 1908 
has disappeared from the present Code. 

' There have been a number of decisions in India upon these 


- enabling or curing sections, but the only important one‘ which 


came before this Board is the case of Swéramania yer (1). There 


. the trial of a man on charges of extortion in which 41 criminal acts 


extending over a period of two years were brought against him in 
contravention of a section of the Code which provides that a- man 
can only be tried for three offences and those committed within a 
period of r2 months, was held bad, and the conviction was quashed 
because the provisions of section 537 of the then Criminal Proce- 
dure. Code, did not cure it. 

The distinction between. that case and the, present is fairly 
obvious. The procedure adopted was one which the Code positive- 
ly prohibited, and it was possible that it might have worked actual 
injustice to the accused. 

The other authorities which have been brought to their Lord- 
ships’ notice, are decisions of the High Courts in India. There 
is Chedi's case (2) already quoted, on which their Lordships offer 
no comment, and several decisions in Calcutta. One of the earliest 
is the case of Sheikh Bazu (3) in 1867 where it was held by a Full 
Bench of the High Court of Calcutta that there had been an error 
in the action of the Magistrate in sending up joint charges against 
persons who took part in the riot on opposite sides, but that inas- 
much as the accused had had a fair trial notwithstanding, the con- 
yiction should not be set aside. 


(1) (1901) L. R. 28 I. A. 257; 1. L. R. 25 Mad. 61. 
{2) (1905) I. L. R. 28 All. ara. (3) (1867) 8 W. R. (Crim) 47. 
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.A more apposite case is that of Jyotish Chandra Mukerjee (1) 
decided in 1909 already cited. The error in that case ‘seems to 
have been the same as the error in the present case ; but Jenkins 
C. J., delivering the judgment of the Court, said that they were 
able to hold that in the special circumstances, the omission was 
not fatal. 

On behalf of the appellant, reliance was placed upon two 
later decisions. of the High Court of Calcutta, both in the year 
1924. 

In the first case, that of Hira Lal Ghose v. Emperor (2) 
with regard to five depositions, it did not appear positively that 
they had been read over to the witnesses, and the matter was left 
as one -of inference ; two others had not signed their depositions, 
and the Court held that these irregularities could not be cured. It 
will be observed that the irregularity or omission in that case was 
graver than the irregularity in the case now under appeal, because 
in the present case, all the witnesses signed their depositions as 
having either had them read over, or having read them over 
themselves. But even so, their Lordships cannot accept the 
reasoning ‘in that case, and they are of opinion that though it is 
regrettable that such an irregularity should creep in, and though 
it might be taken into account with other elements (if such there 
were) of objection to the satisfactory character of a trial—it would 
not by itself be ground sufficient for quashing a conviction, 

If, indeed, it were shown that the omission did lead or even 
with probability might have led to some material error in the 
depositions not being checked, the case would be otherwise. 

The second case before the same Judges (that of Davgaks v. 
Emperor (3) follows on the same lines, and the only further 
comment to be made upon it, is that it was somewhat doubtful 
whether any error in fact had been committed, and that the lear- 
ned Judges would rather seem to have neglected to use all the 
means which they might have used to enquire into.the correctness 
of the facts alleged in objection to the conviction. 

To sum up, in the view which their Lordships take of the 
several sections of the Code of Criminal Procedure, the bare fact 
of such an omission or irregularity as occurred in the case under 
appeal, unaccompanied by any probable suggestion of any failure 
of justice having been thereby occasioned, is not enough to warrant 


(1) (1909) I. Le R. 36 Cal. 955» (2) (1924) 1. L. R. 52°Çal. 159. 
(3) (1924) I. L. R. 52 Cal. 499» 
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the quashing of a conviction, which in their Lordships’ view, may 
be supported by the curative provisions of sections: 535 and 537. 
Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed. - : 


Waterhouse & Co. : Solicitors for the Appellant, 


Solicitor, India Office; Solicitors for the Respondent. 
H. C l Appeal dismissed, 


Present: Zord Phillimore, Lord Carson, Lord Darling, 
Mr. Ameer Ali and Str Lancelot Sanderson. 


SONATON PAL 
a. 


GALSTAUN AND OTHERS 


[ON APPEAL FROM THE Hicu Court at Fort WILLIAM 
IN BENGAL] 


Privy Council Practice—Record including unnecessary Documents’ 


In appeals to the Privy Council the record should not include immaterial docu- 
ments. In case of dispute between the parties asto what should be included a 
reference to the High Court, or its Registrar should be made. 


It does not follow that because unnecessary documents have been printed in 
India, they should be included in the books bound up for their Lordships. It is 
the duty of the solicitor in this country to make a selection of the necessary 
documents. - The other papers should be ready at hand in case they are required. 
In cases of doubt the solicitor should take the advice of counsel on this point, for 
wbich purpose, on application being made, a fee will be allowed. 


Appeal’ froma decree of the High Court at Fort William in 


Bengal reversing a decree of the Subordinate Judge of Dacca. The 
present report is on a matter of practice, the appeal turning upon a 
question of fact. 

Narasimkam and P. V. Subba Row for the Appellant. 

Sir George Lowndes K. C. and Dude for the rst Respondent. 


The judgment of their Lordships was delivered by 


fa 
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Lord Phillimore: Their Lordships‘ do not require to hear 
counsel for the first respondent, who alone appears. 

This is an action brought by the first respondent, the plaintiff, 
to enforce against the estate of one, Sookias deceased, an equitable 
mortgage by deposit of deeds acconipanied by a letter or memo- 
randum explaining the deposit. The contesting defendant, who is 
the present appellant, was a judgment-creditor of the estate of the 
deceased, and interested, therefore, in disputing the validity of this 
mortgage, which, as the accounts have now been agreed, would, if 
valid, exhaust or nearly exhaust the whole property. His case was 
that there was no such equitable mortgage ; that there was no such 
deposit of deeds on the date mentioned, if ever, and that, at any 
rate, it was not a deposit to secure a debt ; if it was a deposit at all, 
it was for other purposes ; but in substance he denied that there 
had ever been a deposit and he said that the alleged letter accom- 
panying the deposit was a forgery. The deposit was alleged to have 
taken place in May, 1914, probably onthe 22nd, and the letter, 
which followed, was dated the 3oth June. Itis to this effect: 
“J. C. Galstaun, Esquire, ” then his address is given. 

“Dear Sir, I handed over the title deeds of my Gopechur pro- 
perty to you on the 22nd May, 1914, with a view to create a security 
for the debts that I owed you and for further advances and accep- 
tances on my account. As evidence thereof I give you this letter, 
as desired by you”. : 

- And then there follows a list of the documents, and it purports 
to be signed by Sookias. The plaintiff and his manager both depos- 
ed to the fact of the deposit and to the correctness and genuineness 
of the signature by Sookias, and their evidence was supported by a 
brother of Sookias. Nobody was called to say that the signature was 
not the signature of Sookias, except one man who disputed the 
genuineness of.a number of signatures by Sookias which were found 
by both Courts to be genuine, and therefore his evidence was not 
of much importance. The Subordinate Judge, however, found that 
there had been no deposit and that the letter was a forgery, basing 
his judgment upon certain correspondence :which. had passed 
between the plaintiff and Sookias, chiefly letters written by Sookias 
which, in his view, did not look like there being an equitable mort- 
gage ; upon the fact that the handwriting was laboured in the way 
that an imitation would be laboured and that there were certain 
grammatical faults in the letter as produced ; upon the motive which 
the plaintiff would -have, having been. extremely forid of the Sookias 
family, to preserve :the property of the Sookias family for the family 
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P. C., from their creditors, and upon various small grounds ,of 

1927- suspicion, ; 
Sonaton. Pal In those circumstances, there being nobody, except the one 
Gaba: discredited individual, who would venture to say that the signature 


was not the signature of Sookias, the only motive to be alleged 
against the plaintiff was not his own greed of gain but his charity 
for people who may have belonged to his community and were 
distantly related to him, and then really fora comparatively small 
amount, because. if there had been no such mortgage, the plaintiff's 
debt, which is admitted, would have swept out, in competition 
with the other: creditors, the greater part of the estate. However, 
the learned Subordinate Judge upon those grounds took upon 
himself the very bold course of disbelieving this evidence, and 
finding perjury and forgery. 

The High Court, in an extremely careful judgment, have review- 
ed that evidence and have come to the conclusion that there was 
no warrant at all for suspecting this gentleman or his manager of 
any such crimes. 

With regard to the handwriting, so far as itis a matter for th 
Courts unaided by expert evidence to examine it, the High Court 
came to a different conclusion to that of the Subordinate Judge, 
and their Lordships here, having compared several of the signatures 
of Sookias, see no reason to disagree with the view taken by the 
High Court. 

That being the case this ‘appeal seems to have been an auda- 
cious appeal, and, in their Lordships’ opinion, entirely fails, and 
their Lordships will humbly advice His Majesty that it should be 
dismissed with costs, 

But their Lordships have not concluded all that they have to 
say in the matter. A very large and cumbrous record has been 
produced and put before their Lordships, containing, amongst, 
other things, a mass of accounts which were obviously immaterial 
after the High Court had said that the parties had agreed the 
accounts between them and had agreed what was due to the plain- 
tiff as a creditor. The solicitor acting here for the appellant had 
notice in a letter sent to him by the Registrar of the 3rd November, 
1926, that’ attention would be drawn to the record in this case 
“which’ contains a large:quantity of matter which should not be 
included and which, as at present advised, should the appellant 
succeed, I shall not be prepared to allow on taxation.” Their 
Lordships asked Mr. Narasimham what he could say about this 
subject. He pointed out that in Calcutta it was very difficult, if 
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one party contended that the documents should be printed and 
made part of the record in the case, for the other party to resist it. 
Their Lordships do not agree with this statement. They haye the 
advantage of the assistance of Sir Lancelot Sanderson, who has 
just returned from India, and they understand that the practice, at 
any rate in Bengal (and this case comes from Bengal), is well settled. 
If one party thinks a document should be printed and the other 
party thinks it unnecessary, referenceis made to the Registrar of 
the High Court, who detérmines, at any rate in the first instance, 
what should be done. Their Lordships have no reason to suppose 
that the respondent did desire that these accounts should be made 
part of the record, but if he did, the appellant should not have 
rested content but should have gone to the Registrar or the Court 
. for directions in respect of that matter. 

That is so far as the legal advisers in India are concerned. In 
their Lordships’ opinion, if the appellant had succeeded, all these 
costs would have been disallowed for the reasons given. 

But there is another matter on which their Lordships have 
called for the attendance of the solicitor for the appellant here. 
It does not follow that because unnecessary documents have been 
printed in India, they should be included in the books bound up 
for their Lordships. It is the duty of the solicitor in this country 
to make a selection of the necessary documents. The other 
papers should be'ready at hand in case they should be required. 
In cases of doubt, the solicitor should take the advice of counsel 
on this point, for which purpose, on application being made, a fee 
will be allowed. 

Their Lordships have intimated the same opinion to other 
solicitors on other occasions. They have thought it necessary to 
require the attendance of the solicitor in order to make it quite 
clear to the profession that drastic action will be taken if more care 
is not used in this matter. 

H. S. L. Polak: Solicitor for the Appellant. 

Watkins and Hunter: Solicitors for the Respondent. 


H. c. , . Appeal dismissed. 


“457 


P. C, 


1927» 
me 
Sonaton Pal 


v 
Galstaun, 


—— 


Lord Phillimore. 


-45$ 


» Civin. - 


1937. 
we 


January, 3, 5» 


THE CALCUTTA, LAW JOURNAL. ` [Vou XLV, 
7 ry 


‘ APPELLATE. CIVIL. 


-Bilore Sir George Claus Rankin, Knight, Chief Justice and 
Sir Charu Chunder Ghose, Knight, Judge. 


SRIMATI SAROJ BALA BOSE 
we “oO 
JATINDRA NATH BOSE AND OTHERS.* 


Arbitration—Reference By some—Suit against party not referring, dismissed— 
No right in dispute—Notize of fling of award—Notice to pleader of party— 
Civi? Procedure Code (Act V of 1908) O. 3 R. 5, Sch. II. Para. io. 


A reference to arbitration by all parties to the suit except one whose 
right is not in dispute and against whom the suit is dismissed, is not 


- illegát. 


A notice to'a pleader of the party as to filing of award in Court though 
communicated but not received by the party, was a sufficient compliance with 
the provisions of para 10 schedule II read with order 3 rule 5 of the 


Code of Civil Procedure. 


A suit was instituted against four defendants for partition of estate left 
by A iy will.. A petition of compromise to which the defendant- No. 3 was 
no party, was filed before the Court. The testator A left a will under 
which the dofendant No. 3 was entitled to a maintenance of Rs. 25 a month 
anda right of residence inthe family dwelling house. She had not at‘any 


_time entered appearance in the suit. There was no dispute as regards the 
- rights of the said defendant in,the estate left by A. The suit was dismissed’ as 
_ regards her. As regards the parties to the petition of compromise, the Court 
` finding that there was no dispute as regards the shares of other parties in and to 


the estate of the testator and further that the parties had waived accounts as 
against each other passed a preliminary decree in accordance with the petition of 
compromise. One of the terms provided for a reference to certain arbitrators to 
partition the estate of the testator by metes and bounds. The arbitrators 
made an award which was filed in Court. ‘Upon the said award being filed, 
notice was given to the pleaders of the parties. The pleader for defendant No. 
4 received information regarding the filing of the award from the Bench Clerk, 
took time from the Court to inform his client of the fact of the award having been 
so filed. The said pleader wrote a letter to his client, defendant ‘No. ds 
but on account of wrong address, it was not received by her. After 
certain adjournments having been granted a final decree in accordance with 
the award was passed : 


® Privy Council Appeal No. 40 of 1926, against the decision of Mr. Justice 
Suhrawardy, :and Mr. Justice Satyendra Chandra Mallick, dated the 28th 
July, 1926, affirming that of Babu Kunja Behary Biswas, Subordinate Judge, 
and Court, of 24-Pergannas, dated the sth October, 1923- 
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+ 
Held, that as there was no substantial question of law and the judg- 
ment being a judgment of affirmance, the case was not a fit one for appeal- 
ing to Privy Council. f 
Application for leave to appeal to Privy Council by Defendant 
No, 4. 
The material facts appear from the judgment. 


Mr. B. L. Mitter (Advocate-General) and Babu Santimoy 
Majumdar for the Appellant. 


Sir Provash Chunder Mitter, Babus Manindra Nath Banerji 
and Narayan Chandra Kar for the Respondents. 

CG. A. V, 

The judgments of the Court were as follows.: 

C. C. Ghose, J: This an application for leave to Appeal to 
His Majesty in Council against a final order made by this 
Court on the 28th of July, 1926 in Appeal from Original order 
No. 53 of 1924 arising out of Title Suit No. 191 of 1920 in 
the Court of the 2nd Subordinate Judge of the 24 Perganas. 

The order complained of is one which affirmed the decision 
of the Court immediately below. As regards the amount or 
value of the subject matter of the suit in the Court of rst 
instance and in dispute on appeal to His Majesty in Council, 
itis more than Rs. 10,000. In these circumstances the only 
question that has got to be enquired into is whether the appel- 
lant for leave to Appeal to His Majesty in Council has satis- 
fied this Court that the appeal involves some substantial ques- 
tion of law. 

The facts shortly stated are as follows. On the 18th of 
August 1920, the said suit was filed in the Court of the 2nd Subor- 
dinate Judge of the 24 Perganas by the plaintiff Profulla 
Kumar Bose against four defendants for partition of the estate 
of one Priya Nath Bose who was the grand-father of the plaintiff 
and the father of defendants Nos. 1 and 2 and the father-in-law 
of defendants Nos. 3 and 4. It is unnecessary to mention the 
names of the defendants other than the defendants Nos. 3 and 
4. Defendant No. 3 is Sm. Niroj Sundari Bose the widow of the 
eldest son of the testator and the applicant for leave to Appeal to 
His Majesty in Council is defendant No. 4 Sm, Sarojbala Bose. 

It appears that onthe 21st of June, 1921 a petition of com- 
prise to which the defendant No. 3 was no party, was filed before 
the Subordinate Judge. The testator Priya. Nath Bose had left 
a Will under which the defendant No. 3 was entitled to a main- 
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nance of Rs. 25a month and a tight of residence in the family 
dwelling house No. 73 Ambherest Row. As stated above she 


` was no party to the petition of compromise and she had at no time 


entered appearance in the suit itself. There was no dispute, how- 
ever, as regards the rights of the defendant No. 3 in the estate 
left by the testator Priya Nath Bose. When the petition of com- 
promise was brought to the notice of the learned Subordinate 
Judge, he came to the conclusion that as the plaintiff had rot 
adduced any evidence whatsoever as against the defendant No. 3, 
the suit should stand dismissed as against her and he passed an 
order accordingly. As regards the parties to the petition of com- 
promise, the learned Subordinate Judge finding that there was no 
dispute as regards the shares of the other parties in and to the 
estate of the testator and further that the parties had waived 
accounts as against each other, passed a preliminary decree in 
accordance with the petition of compromise. One of the terms, 
being clause 9 of the petition of compromise provided fora 
reference to certain arbitrators named therein to partition the 
estate of the testator by metes and bounds. 


The arbitrators, under the reference to them, made an award 
which was filed in court on the 27th of October 1922. Upon the 
said award being filed, the learned Subordinate Judge passed the 
following order: “ Inform the pleaders of both sides Put up 
for final orders on the roth November next”. It appears from the 
original record which we have examined for ourselves that two of the 
pleaders engaged in the case signed their names against the said 
order inthe order sheet. It is suggested that the pleader for 
the defendant No. 4 who is the present applicant “before us 
did not sign the order- sheet. Be that as it may, it appears 
from the evidence ofthe pleader of the defendant No. 4 Jiva 
Priya Roy (see in this connection page 104 of the paper book) 
that the Bench clerk of the Subordinate Judge informed him of 


the fact of the filing of the award in Court by the arbitrators and 


that thereupon he took time from the Court to inform his client 
of the fact of the award having been so filed. After certain 
adjournments had been granted by the learned. Subordinate 
Judge a final decree in accordance with the award was passed 
by him on the 22nd of November 1922. 

~ Thereafter on the 2oth of December 1922 two petitions were pre- 
sented to the learned Subordinage Judge by the present applicant - 
one under order IX Rule 13 Civil Procedure Code’ asking for 
the setting aside of the said final decree and another under 
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section 1§ schedule II of the Code of Civil Procedure pray- 
ing for the setting aside of the award made by the arbitrators. 
Those two petitions were heard together and the learned 
Subordinate Judge came to the conclusion that no case had been 
made out forthe setting aside of the final decree or for the 
setting aside of the award. Against this judgment an appeal was 
brought to this Court and, as stated above, their Lordships Mr. 
Justice Suhrawardy and Mr. Justice Mallik by their judgment 
dated the 28th of July 1926 dismissed the said appeal.. 

At the hearing of the present application the learned Advo- 
cate General who appeared on behalf of the applicant urged two 
points, namely, (1) that the reference to the arbitrators was 
illegal inasmuch as. defendant No. 3 who wasa party to the suit 
had not joined in the reference to arbitration and (2) that no 
notice of the filing of the award had been given to the par- 
ties under section ro schedule II of the Code of Civil Proce- 
dure. 

As regards the first point, as will appear from what has 
already been stated above, there was at no time any dispute as 
regards the rights to which the defendant No. 3 was entitled under 
the will of the testator. She had not appeared in the suit and the 
plaintiff had not adduced any evidence as against her. In these 
circumstances the Subordinate Judge dismissed the suit as against 
the defendant No. 3 and the reference to the arbitrators proceeded 
on the footing that there was and could be no question as 
regards the rights to which the defendant No. 3 was entitled under 
the will of the testator. 

As regards the 2nd point there can be no doubt on the record 
before us that there was a notice in writing of the fact of ‘the 
filing of the award by the arbitrators. The only question that 
therefore remains for our consideration is whether such notice 
. was communicated to the parties in this suit or rather to the 
present applicant. : 

The present applicants’ pleader in the Court below has 


stated definitely in unambiguous language that the fact of the’. 


filing of the award of the arbitrators, was duly communicated:to 
him by the Bench clerk. It follows that the order made by 


the learned Judgé must have been shown to the applicant’s - 


pleader. It may be that his signature was not : obtained to the 
order sheet against order ..No. 38: dated the. 27th of October 


1932 ; but the evidence of the pleader taken -with the ofder - 


itself is, in my opinion ‘a sufficient compliance’ with what has 
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been‘ described as the mandatory provisions of section ro Seke- 
dule II of the Code of Civil Procedure. In this connection 
reference may also be made to Order III, Rule 5 of the Code of 
Civil Procedure. ` 

In my view, therefore, the learned Advocate General has 
failed to satisfy the condition of the last clause of section rro of 
of the Code of Civil Procedure, in other words, the points urged 
before us do not, in my opinion, involve any substantial question 
of law. In these circumstances the present application must stand 
dismissed and dismissed with cost—hearing fee, five gold mohurs. 


Rankin C.J: I agree. 


Ai ToM. Application refused. 


APPEAL FROM ORIGINAL CIVIL. 


Before Mr. Justice B. B. Ghose and Mr. Justice Panton. 


JOGENDRA NATH MAITI AND OTHERS 
Y. 


RAM GOPAL DAS AND OTHERS* 


Mesne profits—Value of suit—Dectsion of District Judpe—Appeal, where to ba 
filed—Mesne profits, assessment of 


When the value of the mesne profits taken along with the value of the land’ 
exceeded Rs. 5000, the value of the suit is to be taken as exceeding Rs. 5000, 
though the plaintiff valued the land inthe plaint at Rs. 3800 and tentatively 
valued the mesne profits at Rs. 1200. 


The decision .by the District Judge that the appeal lay to the High Court is 
binding upon the parties. The question cannot be re-agitated in appeal to the 
High Court: Ram Kripal v. Rup Kuar (1). 

The plaintiff, a purchaser in execution of mortgage decree of the holding of a 
cultivating tenant is entitled to mesne profits on the basis of the produce which 


“Appeal from Original Decrees Nos. 114 and 192 of 1935, against the decision 
of Babu Asutosh Pal, Subordinate Judge, Fourth Court, of 24- Parganas, dated 
the 30th July, 1924. . 

(1) (1883) L. R. 11 LLA. 9735 L LR. 6 All. 269. 
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the plaintiffs brought the suit out of which this appeal arises whigh 
was No. 54 of 1916 against defendants 3 to 5 for Khas possession 
and Wasilat. In that suit other persons were joined as defendants 
who were said to have been in possession of the property under 
defendants 3 to 5. This suit was decreed. Khas possession was 
allowed and a decree made for mesne profits. The plaintiffs took 
possession in May 1917. Proceedings were then taken for ascertain- 
ment of mesne profits anda Commissioner was appointed. .The 
Commissioner made his report on the 3oth April 1918, In his 
opinion the plaintiffs were entitled to get mesne profits calculated on 
the basis of the produce which might have been grown on the land. 
The defendants did not produce any paper showing what was 
actually received from the land in question. Objections were taken 
by both parties to the report of the Commissioner. The plaintiffs 
wanted more and the defendants amongst other things urged that 
mesne profits should be calculated on’ the basis of rent. The matter 
came up before the Subordinate Judge for hearing and in his judg- 
ment dated the 8th September 1920 the Subordinate Judge held that 
the plaintiffs were entitled to mesne profits on rental basis that is, 
on the assumption that the lands in suit were let out to tenants by 
the defendants on cash rent and Bhag rent. He held therefore 
that the Commissioner’s calculation was wrong and he said that he 
would determine ‘the amount of cash rent in taking further evidence | 
and he also said that he would determine the Bhag rent on the 
evidence taken by the Commissioner. Subsequently the defendants 
produced certain collection papers, and the question came up before 
another Subordinate Judge who succeeded the previous Subordinate 
Judge, and he decided the matter by his judgment dated the goth 
July 1924. “The Subordinate Judge held that the plaintiffs were 
only entitled to mesne profits calculated on the basis of the rent 
réalized by the defendants. He held that the rent and cesses payable 
by the tenants on the land amounted to about Rs. 260 per year. 
From this amount he deducted the rent payable for the land to the 
defendants as landlords, and he calculated the annual profits on the 
difference. In addition to this sum he gave the plaintiffs a decree 
for Rs. ro50 which the defendants 3 to 5 tookas Salami from the 
tenants they had settled on the land. The total amount came up 
to Rs. 2305-9 annas. The plaintiffs have appealed against that 
decree and claimed Rs. 5soo in addition to what has been allowed 
by the Subordinate Judge. Their appeal is No. 114 of 1925. The 
defendants appeal against that part of the decree by which the 
Subordinate Judge allowed the plaintiffs the amount of Salami which 
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the defendants had obtained from their tenants as also certain costs 
allowed against them. Their appeal is valued at Rs. 2958-8 annas, 
this appeal is No. 192 of 1925. 

A preliminary objection has been taken on behalf of the respon- 
dents that the appeal of the plaintiffs does not lie to this Court. 
Their ground is that the plaintiffs valued their land in their plaint 
at Rs. 2800 and tentatively valued the mesne profits at Rs. 1200. 
This amount falls below Rs. 5000 and that would not entitle the 


plaintiffs to prefer an appeal to this Court from the decree of the 


Subordinate Judge. The plaintiffs on the other hand say that 
mesne profits were valued by the Subordinate Judge at Rs. 2305 
and this added to the value of the land would give the value of the 
suit as over Rs. 5000 which would entitle them to prefer an appeal 
to this Court. Even if the question were open to us for considera- 
tion we should have held that the appeal to this Court is compe- 
tent. When the value of the mesne profits taken along with the 
value of the land exceeded Rs. 5000, the value of the suit must be 
taken to exceed Rs. 5000. But I do not think that this question is 
open to us for decision. This matter was raised before a District 
Court at a preliminary stage of the hearing of the appeat and it was 
decided by that Court, by its judgment dated 26th August 1925, 
that the appeal to this Court was competent. It is urged on behalf 
of the respondents that we are not bound by that decision. But 
this contention would be against the well-known principle laid down 
in the leading case of Ram Kirpal Shukul v. Mussumat Rup Kuari 
(1) where it was observed that an order made at an earlier stage in 
the same proceedings is binding upon the Court at a subsequent 
stage. Their Lordships of the Privy Council pointed out that if 
that were not so there would be no end of litigation. This principle 
has been re-affirmed by the Privy Council in later cases which it is 
unnecessary to refer to. I therefore hold that the appeal is 
competent. ` 

The question then arises upon what basis mesne profits should 
be calculated. The evidence shows that Sib Chandra was a cultiva- 
ting raiyat. An attempt was made to establish from the evidence 
that he used to let out lands in Bhag. But from the evidence of 
defendants’ own witnesses it is quite clear that Sib Chandra had his 
own ploughs and cultivated the land himself. There is.no reason 
to hold that Sib Chandra was a reht receiver or a person who used 
to derive profits from land by letting it out in Bhag. It is possible 
that some portion of the land which he could not himself cultivate 


(1) (1883) 11 I. A. 37 3 L L. R. 6 All. 269. 
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for some reason was let out in Bhag. But that does not make him 


any the less a cultivating tenant who used to cultivate the land 


himself. The plaintiffs by their purchase in execution of the mort- 
gage made by Sib Chandra were entitled to Khas possession of the 
land and to cultivate it themselves. Under these circumstances 


‘when the defendants kept them out of possession there is no good 


reason for depriving the plaintiffs mesne profits on this basis of the 
produce which the plaintiffs might have grown on the land, and 


* what the defendants would have got if they had cultivated the land 


themselves. 


The learned advocate for the respondents relies upon the case of 
Lacthmi Narain v. Mazhar Abbas (1) for the proposition that the 
basis on which menseprofits should be calculated depends upon 


- the mode of the defendants occupation of the land, and it is 
contended that as in this case the defendants were in possession by 


letting oyt the land to tenants the rental basis should be taken for 
the’ calculation of the mesne profits. But that case really does not 
support the contention of the learned advocate. The matter 
has been discussed at page 1oos of the report where many of 
the previous cases have been cited. Mesne profits as it has 
been: well ‘settled is in the nature of damages and it must be 
moulded according to the circumstances of each case by the 


: Gourt in its discretion. Inthe present case as I have already 


stated the. plaintiffs were entitled to actual khas possession and 


.there is no reason why they should be deprived of the profits 


which the: defendants might have made by actually cultivating 
the land. As was observed in the case cited. above the indo- 
lence :of the defendant or his reluctance to cultivate the land 
himself ought not to be a ground for depriving the plaintiff 


. Of .his just dues. Iam therefore of opinion that the Subordi- 


nate Judge’s decision that the plaintiffs are entitled only to 
mesne profits on the basis of rent realized is not correct. 
The commissioners view should therefore be accepted. 

The next question is asto what should be the amount of 
meésne profits. On behalf of the appellants it is stated that they 
would be satisfied with what the Commissioner found to be the 
produce for each year. The defendants it is said never took 
any objection to the amount or the value of the produce found 
by him in his report. There’ is however one objection taken, 


-objection No. %16 in the defendants petition before the Subor- 


l (2) (1908) I. L. R. 35 Calc. 1000. 
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_dinate Judge which may be read as an objection taken to the 
quantity of paddy and the price. But itis a very vague state- 
_ment. It runs thus :--“ The finding of the learned Commis- 
‘sioner with regard to the produce of paddy per bigha and the price 
of paddy per maund is absolutely groundless.” We however 
allowed the learned advocate for the respondents to point out 
the evidence on their behalf which would show that the commis- 
sioner’s estimate is erroneous. Going through the evidence on 
behalf of the plaintiffs as well as the defendants which was 
placed before us it seems that the Commissioner has taken a very 


proper view of the evidence. The plaintifs in their evidence, 


stated the quantity of paddy as well as the value at a higher rate 
‘than was accepted by the Commissioner. The defendants on 
the, other hand gave a lower rate and in some instances the same 
rate. The commissioner after .considering the evidence in an 
elaborate report came to the conclusion that different quantities of 
paddy could be produced on different classes of land and he 
divided the lands in two classes. I do not think that this can be 
assailed as erroneous. The commissioner has been very careful in 
his report and he shows that for one year which was a bad 
year, that is, 1321, he calculated the profits at a much lower 
rate than in the other years. The commissioner also deduct- 
ed the costs of cultivation in assessing the mesne’ profits. 
I think \therefore it is quite reasonable to calculate mesne 
profits at the rate found by the Commissioner. The defen- 
dants might have produced better evidence in support of their 
allegation as to the quantity of paddy produced by showing in their 
accounts as to what the quantity of bhag paddy was, they had 
realised for the lands which were let out in bhag. But that 
was not done. l 

The next contention on. behalf of the respondents. is with 
regard to the 4th plot ofthe 4 plots into which the lands 
are divided. The 4th plot consists of 14 bighas in area. 
The contention on behalf of the respondents is that in calculating 
the produce of the lands in suit these i4 bighas should be 
entirely excluded. It is urged that this land was outside the 
the bhery or embankments which are necessary for the cultiva- 
tion of the lands in the Sundarbans.: That being so these lands 
were unculturable waste. It is further said that their contention 
was accepted by both the Subordinate Judges who dealt with 
this matter.- The Commissioner however held that the lands 


were not unculturable. Having regard to the conflict of evi- 
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dence in the case he came to the conclusion that this land 
fell. within the second class of lands. lt should be noticed 
that the defendants did not put their case that this 14 bighas of, 
land as tinculturable waste to the plaintiffs witnesses when 
they were examined before the Commissioner. The only quès- 
tion put was, what was the class of paddy that was grown on 
these 14 bighas. It was only when the defendants examined 
their witnesses it was first stated that these lands were uncul- 
turable waste. The defendants also wanted to prove too much 
by saying that Sib Chandra had surrendered these lands as waste 


' and that these lands were no part of the decree. But that case is 


absolutely unfounded because the decree which the plaintiffs 
obtained was for the entire’ 129 bighas of land. There is also 
evidence on behalf of the plaintiffs that this land was included with- 
in the bhery. But their witnesses said that the bhery having 
broken down the lands were subjected to inundation. This 
however would not exonerate the defendants from liability to 
mesne profits of these lands. This contention of the respon- 
dents must also fail. 

It was also contended that in 1321 according to the defen- 
dants evidence no paddy was produced or grown on ‘any of these 
lands. It is said that the paddy was destroyed by insects. That 
it was a bad year was admitted by the plaintiffs, but upon the 
whole evidence the Commissioner has allowed for about half of the 
quantity of crops that was raised in other years. The value of 
the paddy had however gone up on account of scarcity and he has 
allowed 12 annas in excess for the value of the paddy. The 
Commissioners finding is therefore a safe guide as regards the 
quantity of paddy which might have been grown on the land. 


The result therefore is that the plaintiff would be entitled to 
mesne profits at the rate of Rs. 1568-10 as for the years 1320, 
1322 and 1323 B. S. with interest at 12 percent per annum, and for ` 
the year 1321 B.S., Rs. 1023 with interest at 12 per cent per annum, 
The learned advocate for the plaintiff has calculated the amount 
which they would be entitled to get on this basis at Rs. 8995-13a». 
Out of this the lower Court has allowed Rs. 2305-9 as and the plain- 
tiffs therefore would be entitled to get Rs. 6690-4as in addition ta 
what has been allowed by the lower Court. They have however 
valued their appeal at Rs. 5500. They can not ask for more 
becaùse the appeal could not have been valued tentatively as all 
the évidence was taken in the lower Court ‘on which the plaintiffs 
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might have valued their appeal properly. The plaintiffs should 
be held to have abandoned a part of their claim in the appeal. 

The result therefore is that the plaintiffs will get a decree for 
Rs. 7805-9 as including what was allowed by the Court below with 
interest at six per cent per annum from the date of the decree of the 
lower Court that is, the 30th July 1924 until realization. 
` The plaintiffs are entitled to their costs of this appeal and of 
the lower Court. 

With regard to the appeal of the defendants F. A 192 of 
1925, having regard to the basis of the calculation we have 
adopted in this Court, the plaintiffs are not entitled to get añy- 
portion of the salami, and, itis not necessary to express any opi- 
nion as to whether the plaintiffs would otherwise have been 
entitled to the salami as was decreed by the Court below. This 
appeal therefore with regard to the salami only valued at Rs. 1050 
is allowed and dismissed as to the rest, but without costs. 

Panton, J: I agree. 


A. T. M. Appeal No. r14 allowed : Appeal No. 192 
allowed in part. 


CRIMINAL REVISION. 


Before Mr, Justice Sukrawardy, and Mr. Justice Cammiade. 


KRISHEN DAYAL JALAN 
Up 


THE CORPORATION OF CALCUTTA* 


Mlegality-- Administration of oath—Calcutta Municipal Act (IH B. C. of 1923), 
Sees. 363, 488—Erection of unauthorised structure—Party, if accused— 
Offence—Punishment—Mandatory injunction—Criminal Procedure Code 
(Act V of 1898), Sec. 342. 


An administration of oath to the person charged with the erection of an 
unauthorised structure is not an illegal procedure vitiating the proceeding before 
the Municipal Magistrate. 


*Criminal Revision No, 1181 of 1926, against the order of Mr. S. N. Basu, 
Second Municipal Magistrate of Calcutta, dated the 7th October, 1926. 
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.. Solong as there isno disobedience bya party to the order of demolition 
passed by the Magistrate, he commits no offence ; that is, when he disobeys the 
order he then can be said to have committed an offence and renders himself 
liable to punishment. under section 488 of the Calcutta Municipal Act. 


, A party to a proceeding under the Calcutta Municipal Act relating to demo- 
lition of an unauthorised structure, is not an accused person and isnot exempted 
from administration of oath, if he tenders himself as a witness and section 342 of 
the Criminal Procedure Code is inapplicable. 


Proceedings under section 363 of the Calcutta Municipal Act are not instituted 
on complaint and‘the ‘demolition of unlawfully erected work is not a punishment 
within the meaning ofthat section: Corporation of Calcutta v. ‘Keshub (1). 
The order for demolition is in the nature of a mandatory injunction passed: by a 
Civit Court. ` 


Application for Revision under section 435 of the Code of 
Criminal Procedure by the person against whom the order was 
‘made. ° i 

Under section 363 of the Calcutta Municipal Act, the petitioner 
was directed to demolish three corrugated iron sheds built without 
sahction: 


Babus Sures Chandra Talukdar and Mohendra Kumar Ghose 
for the Petitioner. 


Mr. K. N. Chaudhuri (Counsel), Babus Baranashibasi Mukherji 
and Bhudkar Haldar for the Opposite Party. 


The judgment of the Court was as follows : 


In this ‘matter the petitioner has been ordered by the- Municipal 
Magistrate to demolish certain sheds ina house abutting on the 
Central Avenue. The present Rule has been obtained by him on 
the ground that the Magistrate was wrong in administering oath to 
the petitioner, examining him as a witness and subjecting him to 
cross-examination. Before proceeding further with regard to the 
merits of the question raised by the ground on which the Rule was 
issued, it is necessary to observe that there is nothing in the record 
to show that the Magistrate put the petitioner into the box: and 
forced him to take oath’.and subjected him to cross-examination, 
From’'the judgment passed by the Magistrate in this case it may be 
presumed that the petitioner himself went tothe box to ‘support 
his case; namely, that the- projections: were of ‘long standing.’ In 
‘one part of his judgment the Magistrate says’ “the defendant gave 
evidence but did not say anything about this shed or the verandah 
though defence witness Puran Mall spoke in his evidence mar he 


(1) (1go2) -8C. Wa N. 142. 
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has been seeing the verandah for the last 6 or 7 years”. There is no 
sense in supposing that the Magistrate put the witness into the box 
for evidently his evidence could not have helped. the prosecution. 
In the petition before us it is not distinctly stated that it was under 
the order of the Magistrate that the petitioner took oath. The only 
allegation made therein is that the petitioner was examined on oath 
and was submitted to cross-examination by the opposite party. We 
have no doubt that the petitioner offered himself as a witness in the 
case to support his version ofthe story and having thus offered 
himself as a witness it is not fair for him to come to this.Court and 
say that the Magistrate was wrong in administering oath to 
him. : - 

We will now deal with the important question raised in this case, 
namely, that the administration of oath to the petitioner was such 
an illegal procedure as to vitiate the proceeding before the Muni- 
cipal Magistrate. The bar to the administration of oath to an 
accused person is contained in section 342 Criminal Procedure Code. 
This brings us to the consideration of the first question that arises, 
namely, whether the Criminal Procedure Code applies to the present 
proceedings before the Municipal Magistrate. In section I of the 
Code it is said that it shall not effect any special or local law now 
in force or any special jurisdiction or power conferred by any .other 
law for the time being in force. Section 5(2)- provides “All offences 
under any other law shall be investigated and etc.” ‘This again 
brings us to the consideration of another question, namely, whether 
the act which the petitioner is said to have done namely, the erec- 
tion of unauthorised sheds is an offence within the meaning of the 
Criminal Procedure Code. In several cases it has been held that 
the Criminal Procedure Code is applicable.to prosecution under the 
Calcutta Municipal Act. See the cases of Sisi? Kumar -Mitter v. 
Corporation of Calcutta (x), Umesh. Chandra Mitra» v. The Corpora- 
tion of Calcutta (2) and Sew Prosad Poddar v. The Corporation of 
Calcutta (3). The point was not argued in those cases ; and more- 
over the Court was considering the proceeding in which the peti- 
tioners had been fined under the Penal provisions of the Calcutta 
Municipal Act. We are not disposed to hold that the proceeding 
held by the Magistrate in which the question was whether the sheds 
in question are new and so liable to be demolished is governed by 
the provisions of the Criminal Procedure Code which would attract 
the application of several sections of the Code relating to procedure 


(x) (1926) 43 C. L. J. 369. (a) (1926) 43 C. L. Ju 331. - 
(3) (1904) 9 C. W. N. 18, . 
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The Cor oration of 4 i a - 
; Oana words, whether the petitioner is an‘accused’ person within the mean- 


a ing of the Criminal Procedure Code. Section 363 under which the 
present order is passed by the Municipal Magistrate provides that 
ifthe Corporation are satisfied thatthe erection of any building’ has 
been commenced without obtaining the written permission of the 
Corporation, they may after giving the owner of such building an 
opportunity of being heard apply toa Magistrate and such Magis- 
trate may make an order directing that such erection be demolished 
by the owner thereof. If this order by the Magistrate is not carried 
out, under section 488 the person on whom it is passed renders 
himself liable to punishment for an ‘offence’ which word appears 
for the first time in the penal clause, of section 488 and to a fine the 
amount of which is prescribed in the section. Under section 536 
of the Act the Magistrate may order him to pay afine as well as 
require him to demolish the work, thus making a distinction between 
a punishable offence and an executive order. In our opinion so long 
as there is no disobedience by a party to the order’ of demoli- 
tion passed by the Magistrate he commits no offence ; i. e. when he 
disobeys that order he then can be said to have committed an 
offence and renders himself liable to punishment under section 488 
of the Act. It is further to be observed that proceedings under 
section 363 are started not upon complaint but upon an application 
made to'the Magistrate, whereas in the proceedings for rendering a 
person liable to punishment for an offence under the Act, complaint 
has to be made before a Magistrate within the period prescribed 
by.the Act. It has now been held in the Full Bench case of 
Narendra Chandra Rudra Pal v. Sabarali Bhuiya (x) that a party 
to a proceeding under section 145 Criminal Procedure Code is not 
an accused person. Inthe same sense a party to a proceeding 

° under section 133 Criminal Procedure Code is also not an accused 
person though under the section the Magistrate has power to 
order the demolition or removal of the obstruction. Mirananda 
Ojka v. The Emperor (2). Section 340 Criminal Procedure Code 
also lends countenance to the view that parties to quasi criminal 
proceedings are not accused persons for in such proceedings a paity 

0) (192g) I. L.R. 52 Caic. 721 3 41 C. L. J. 479» 
(a) (1995) 9 C. W. N. 983;2C. L. J- 149. 
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thereto may offer himself as a witness. If he is taken to be an 
accused person the Magistrate has no right under section 342(4) 
to administer oath to him. The position is so anomalous that it can- 
not posssibly be maintained. If a party to a proceeding under 
Chapter XII of the Criminal Procedure Code is not an accused 
person, it is hardly conceivable that a party toa proceeding under 
the Municipal Act relating to a demolition of an unauthorised struc- 
ture is an accused person and as such exempted from administra- 
tion of oath. It has however been argued on the authority of the 
case of The Corporation of Calcutta v. Keshub Chunder Sen (1) that 
a Municipal Magistrate in Calcutta is a Presidency Magistrate and 
so the Criminal Procedure Code will apply to proceedings before 
him in all its details. The case referred to does not lay down any 
such proposition. The learned Chief Justice has made some obser- 
vation which is clearly an obiter and not necessary for the decision 
of that case, namely, that the Municipal Magistrate being a Presi- 
dency Magistrate, the High Court has jurisdiction under section 
439 Criminal Procedure Code to revise his orders, The learned 
Chief Justice has further observed that whether the proceeding 
before the Municipal Magistrate is Civil or Criminal the High Court 
has under both the Codes, viz. the Civil Procedure Code and the 
Criminal Procedure Code, power to interfere with the orders of the 
Municipal Magistrate. That case therefore is no authority for the 
broad proposition that because the Municipal Magistrate happens 
to be a Presidency Magistrate, the Code of Criminal Procedure will 
apply to all proceedings before him. Under section 531 of the 
Calcutta Municipal Act, 1923, the Municipal Magistrates are appoint- 
ed by the Local Government for the trial of offences against the Act 
or rules made thereunder. The Act has also invested such Magis- 
trates with power to deal with certain proceedings under the Act 
which are not criminal proceedings. One of such powers is to order 
demolition of unauthorised structures, The case ofin the matter 
of The Corporation of Caliutta v. Keshub Chunder Sen (1) is an 
authority for the view that the order of demolition passed under 
the Calcutta Municipal Act is not an offence. Offence has been 
defined in section 4 clause (O) Criminal Procedure Code as any act 
or omission made punishable by any law for the time being in force. 
The word ‘punishable’ has not been defined in the Code but in 
section 53 Indian Penal Code every kind of punishment has been 
mentioned of which demolition of structure is not one. We agree 
with the observation made in the case of Corporation of Caltuita v, 
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Keshub Chunder Sen (1) that the demolition of unlawfully erected 
work is not a punishment within the meaning of section 631 sub: 
section 1 of the Calcutta Municipal Act (B. C. III of 1899) corres- 
ponding to section 363 of the present Act. There is great force in 
the observation of the Municipal Magistrate in his explanation that 
an order under section 363 or 364 of the Calcutta Municipal Act is 
in the nature of a mandatory injunction passed by a Civil Court. 
On these grounds we are of opinion that the proceeding before the 
Municipal Magistrate was not vitiated by any illegality or irregularity 
and this Rule must be. discharged. . 


A. Te M Rule discharged. 


(1) (1902) 8 C. W. N. 142. 


APPEAL FROM ORIGINAL CIVIL, 


Before Sir George Claus Rankin, Knight, Chief Justice, 
and Sir Charu Chunder Ghose, Knight, Judge. 


' DEBENDRA NATH BAGCHI AND OTHERS 


a. 
SURENDRA NATH SUR* 


Mandatory injunction—Access of light and air—Actionable nuisance—Ad. 
missibility in evidence—Survty map—‘ Party wall’ , 
Per Rankin C. $: No action for nuisance on acconnt of interference of light 

and air is maintainable „unless there. has been a real; interference with the con- 

venience or comfort of the dominant premises : Colls v. Home and Colonial 

Stores, Ltd. (1). ' 


The plans, namely Wilkin’s plan of 1887 and Smart’s plan of 1909-1910,, 
having been made under the Calcutta Survey Act, are admissible in evidence as 
evidence of possession, but in a question regarding boundary, evidence of posses- 
sion has a great value as regards the question of title. 


#Appeal from Original Decree No, 36 of 1926, against the decree of Mr. 
justice Chotzner, dated the 21st December, 1925. 
(1) (1904) A. C. 179. 
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* Per C. C. Chose, F: A survey mapis not direct evidence of title but it is CNIL. 
direct evidence of possession ata particular time, namely, the time at which — 
the survey was made. Ineach case the Court has got to decide whether the SEA 
evidence of possession is sufficient to raise a reasonable presumption of title. A Debendra Nath 
-survey map is an official document prepared by competent persons and with Bagchi 


such publicity and notice to persons interested as to be admissible and valuable Suren dra N ath Sur. 
evidence of the state of things atthe time they were made: Nobo Coomar v. — 
Gobind Chunder (1) and Fagadindra v. Secretary of State (2). 
The expression € party wall’ may be used in four different senses : 
(a) A wall of which the two adjoining owners are tenants in common. 
(b) A wall divided longitudinally into two strips one belonging to each of the 
adjoining owners. 
(c) A wall which belongs naturally to one of -the adjoining owners subject to 
an easement or right in the other to have it maintained as a dividing wall between 
the two tenements. 
(d) A wall divided longitudinally into two moieties each moiety being subject 
to easement in favour of the other moiety, 
Appeal by the plaintiffs. 
Suit for a declaration that a certain wall is a boundary wall be- 
longing to the plaintiffs. ` 
The material facts appear from the following judgment of 
Chotzner, J: This suit arises out of a dispute with ESA 
regard to the title toa wall dividing premises No. 42 and 43 December, 21. 
Baghbazar Street. i a 
The plaintiffs, who are seven in number, represented by Babu 
Debendra Nath Bagchi, Vakil, High Court, are the owners of 
premises No. 43 Baghbazar Street, while the defendant Suren- 
~ dra Nath Sur is the owner of premises No. 42 which adjoins it 
on the west. 
Both these premises belonged to one Iswar Chandra Sadhu- 
Khan, and he conveyed premises No. 43 to one Hari Narayan 
Mandal, who on 30th September 1880 transferred it to the plaintiffs’ 
father, who purchased it in the name of his wife Srimati Swarna- 
moyee Dassi. At the time of the transfer it was a vacant land 
with a wall dividing it from the adjoining premises. 
The plaintiff's case is that in March [881 their mother : 
applied to the Corporation for sanction to erect a two storied 
house, and the house was erected in the following year on 
the southern portion of the premises. On the first floor 
there was a window 5 ft.x2ft. 6 inches, and some apertures 
on the southern wall giving light and air to the defendant's pre- 
mises. To the north of this building and facing Baghbazar 
Street there was a tiled hut which, according to the plaintiffs, 
(t) (1881) 9 C. L. R. 305 (309). 
(2 (1902) I. L. R. 30 Cale. 298; L. R. 30 L A. 44- 
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Civin. was demolished in 1895, and in its place was erected a two 

1924. storied house, on the ground floor of which there were two 
ow i 49” ’r0”", while on the first floor there was a 
Debendra Nath windows 2’9” xx ’10”, i e ere was 


Bagchi covered vèrandah 18’x4’,and certain cornices on the western 
Suren dra Nath Sur, Side: Plaintiffs therefore claim with regard to this building the 
— right of light and air and easement in respect of the apertures 
Chotsner, F. 
and cornices. 


Premises No. 42 was conveyed by Iswar Chandra Sadhu- 
khan to Kalidas Indra on the 18th November 1880, and on 
19th September 1918 the heirs of Kalidas Indra conveyed it to 
the defendant Surendra Nath Sur. 


The plaintiffs say that the defendant claimed the right to 
the intervening wall and forcibly dispossessed them therefrom, 
and raised the wall flush against their building, thus interfer- 
ing with the light and air which had formerly passed through 
the windows onthe western side. They further say that the 
defendant encroached upon the projections which he partially’ 
demolished, and also upon a seat situated on the north-west corner 
of the wall. 


The reliefs, therefore, which the plaintiffs pray are: (a) for 
a declaration that they are the owners of the boundary wail 
and aland on which it stands, and of the cemented seat 
and the land on which it stands ; (b) fora declaration that the 
openings are ancient lights and that the encroachment on the 
projections and cornices is unwarranted ; (c) for a mandatory 
injunction, and (d) for damages to the extent of Rs. 15,000. 


The case for the defendant, as’ set forth in the written state- 
ment, is that the ‘boundary wall appertains to defendant's 
premises No. 42, that there was no such interference’ with the 
passage of light and air through ‘the plaintiffs’ windows as cons- 
tituted a nuisance, and further that the plaintiffs have not succeed- 
ed in establishing an easement’ ‘giving them the right which 
they now claim. E p 

The following issues were framed:— l 

1. Are the plaintiffs owners of the brick-built wall mention- 
ed in para. x of the plaint, and ‘of the portion of the cemented 
seat mentioned in para. rr of the plaint over which the defen- 
dant has raised his wall? 

2. If so, are the plaintifs entitled to possession of the 
same ? 

3. Are the windows, apertures, openings and arches on the 


\ 


Vou. XLV.]} HIGH COURT. 


western wall of the plaintiffs’ building mentioned i in para 2 and 
3 of the plaint ancient lights ? 

4- Have the plaintiffs or their predecessors peaceably and 
openly enjoyed light and air through the same as an easement and 
as of right without interruption for over 20 years before r919 ? 

5. Do the obstructions mentioned in the plaint amount to 
a nuisance ? 

6. Are the plaintiffs entitled to any damages ? If so what ? 

7. Are the 20 years to be calculated from 1919 or 1921? 

I shall proceed to deal with issues No. 1 and2. It is 
clear that the burden of proving their ownership to the ‘wall 
in suit is heavily upon the plaintiffs. 

‘Their deed of title (Ex. c) recites: “There are premises 
No. 43 and the land and the brick-built wall thereon inclusive of 
one tiled hut on Baghbazar Street”. The boundaries of the pro- 
perty transferred are given as follows :— 

North—Public road called Baghbazar Street. 

East—Dwelling house of Gopal Chandra Sadhukhan. 

South—Dwelling house of late. Muktaram Ghose. 

West — Vacant land of Iswar Chandra Sadhukhan. 

* It is claimed on behalf of the plaintiffs that the brick-built wall 
mentioned at the beginning of the conveyance is the wall now 
in suit. 

The first thing that strikes me with - regard to this suggestion 
is that if the wall in suit had been the real western boundary of the 
land in the conveyance the land would not have been described as 
being bounded on the west by the vacant land of late Iswar Chan- 
dra Sadhukhan, It would be natural to -expect that the brick- 
built wall would have been described as the western boundary. 
The documentary evidence which has been adduced inthe case 
leaves no room for doubt in my mind that the boundary wall lies 
outside the ambit of the premises covered by the plaintiffs’ con- 
veyance. 

Wilkins’ plan of 1887 (Ex. 12) depicts the boundary of the 
property in black dotted lines. To the west of theselines there 
is a continuous black line representing a wall running from north 
to the south which formed part of premises No. 42, the space 
in the place between the dotted lines and the black line being 
coloured pink. 

Smart's plan of 1909-10 (Ex. 9) similarly shows that the wall to the 
west of premises No. 43 is outside the boundary lines of those 
ipremises-and falls within - premises No. 42. 
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In both these plansa wall is shown to the east of the black 
dotted lines which runs from north to south for a length of about 
one-third of the extent of premises No. 43, and it may well be 
that this wall is the brick-built wall mentioned in the plaintiff's 
conveyance. ; 

In the plan of 1881 (Ex. 1) which was presented to the Cor- 
poration by the plaintiff's mother for sanction to the construction 
of the new building the western boundary is shown to be the wall 
of the proposed new building. If the wall now in suit had been 
the true boundary to the west, it seems probable that that would 
have been shown in the plan as the western boundary of the pro- 
posed premises. 

In Ex. 5 which was the plan presented by the plaintiffs in 1894 
for sanctions to the construction of the new house no openings 
were shown on the entrance, but two windows were shewn 
further tothe south. Plaintiffs admit that these were never 
opened. and the reason for that seems to be that there was an 
existing wall at these two points which prevented them from 
doing so. 


So far then as the documentary evidence goes it is plain that 
it is entirely in favour of the defendant, and this conclusion is 
further strengthened by certain physical aspects in the wall 
itself. 

It is admitted that on the defendant's side of the wall there are 
two arches 15 inches wide which were used by coolies for cooking 
their food [Vide Photograph Ex. (r)]. It seems hard to believe that 
if the wall had been raised by the plaintiff's predecessors, these 
arches would have been constructed on what I may call the wrong- 
‘side of the wall, thereby enabling the tenants of premises No. 42 
to use the arches and very likely to trespass over the plaintiffs’ 
property. A 

Further, if the wall had ‘been the property of the plaintiffs it 
seems probable that the two openings provided for in the sanc- 


‘tioned plan of 1894 would not have been closed, because noth- 


ing could have been easier than for the plaintiffs to open the 
wall at these two particular points. The facts that nothing was 
done by them leads to the inevitable inference that the plaintiffs 
fully recognised that they had no right in the wall whatever. 
Learned Counsel for the plaintiffs rather faintly suggested that 
the wall is really a party wall between the two premises, and he 


‘has offered certain suggestions to support that view. He has com- 


mented onthe two maps prepared by Wilkins and Smart and 
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has urged that their value is not what it would have been, if there 
had been an adjudication between the parties and if the plans had 
been prepared as a result thereof. 

As regards the suggestion that the wall was a party wall I 
cannot find anything in the maps to support it. The description 
given in the maps makes it perfectly clear that the wall was not a 
party wall but is outside the boundary line of the plaintiffs’ pre- 
mises, and this is also the evidence of both the plaintiffs’ engineers. 

The fact that there was no judicial adjudication seems rather 
to strengthen the case for the defendant. The two surveyors 
who prepared the plans depicted on them the actual physical con- 
figuration of the two premises at the time when they visited the 
place. Their proceedings were conducted openly and it is 
hard to believe that if the owners had not been satisfied with the 
_ result of the survey they would not have taken early steps to 
have the mistake, if any, corrected. 

As regards the cemented seat, it is admitted by plaintiffs’ 
engineers that if the wall belongs to the defendant the portion 
upon which the cemented seat was constructed is only a continua: 
tion of the boundary wall. The defendant himself says—and there 
is no evidence to the contrary—that when he began to raise the 
wall he dug up the foundations and discovered that they con- 
tinued right up to Baghbazar Street on the north. If, then, as 
I have already found, the wall is the property of the defen- 
dant, it seems to me clear that he had every right to raise his 
wall upon that portion of the seat which encroached upon his 
premises, 

In my judgment, therefore, I should answer the first two 
issues in the negative. 

Issue No. 3 deals with the question of ancient lights and here 
again the onus is heavily upon the plaintiffs-to show that the 
openings on the western side, which he has referred to in his 
plaint, are as a fact ancient lights. 

The sanctioned plan of 1881 to which Ihave already referred 
shows no openings on the western side of the ground floor. In 
the sanctioned plan of 1894 no openings are shown on the 
western side of the northern portion. Two openings are shown 
on the southern side, and these were marked by the plaintiff in 
blue pencil. He was asked : 

“Q. 702. Will you mark with blue pencil the two openings 
which I showed you ? (Witness does so). 

In the plan they are shown as openings ?—Ves, 
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Civit. But they were never opened ?-—No. 
1927. Because of the boundary wall ?—yes. 
Debendra Nath If the boundary wall was your own there was nothing to pre- 
Bagchi. vent you from having them opened ? Certainly it would obstruct 
Sur endra Nath Sur. the openings and there was a wall there”. i 
Chotener, g. It has been urged by learned Counsel on behalf of the plain- 
‘ar tiffs that the Corporation did not then require the same amount 


of information and particulars of measurements as they now require, 
and he has referred to the Municipal Acts of 1876, 1881 and 1899. 
It is no doubt a fact that the Corporation now insist and very pro- 
perly ‘insist upon being furnished with’ full particulars of any 
new edifice which is proposed to be constructed within the muni- 
cipal area, but it isin my judgment incorrect to say that open- 
ings to show light and air were not required before the Act of 
1899. I find on reference to sec. 237 of Act II of 1888 that means 
of ventilation are required to be stated. The inference therefore, 
is that no openings on the northern portion were shown in the 
plan of 1894 because as a fact no openings on the western side exis- 
ted. 

Bahu Pashupati Nath Sastri, who is admitted on all hands to be 
a gentleman of position and culture, states that he never saw any 
openings on the ground floor, and the’ evidence adduced by the 
plaintiffs’ witnessess on this point seems to be so conflicting as to 
be most unreliable. 


As regards the openings on the first floor I find little-or no 
evidence except what Mr. Bagchi himself has given to show that 
they were in existence twenty years before suit. 


In this connection I may refer to the municipal assessment 
register and the sketch books which were prepared by the 
officers of the Corporation. The register (Ex. 14A) shows that 
plaintiffs were assessed for the period from 1892 to 1899 
upon “One upper roomed house anda tiled hut.” The annual 

. valuation was given at Rs. 172 and the rate payable as Rs. 4-3-0. 
The sketch book (Ex. 17A) which relates to the first quarter of 
1896-97 shows that on the extreme southern portion of the pre- 
mises was atwo-storied structure, while the northern portion 
of the premises is described as “ rented portion.” No other struc- 
ture is shown upon that portion. The municipal assessment. 
register (Ex. 7A) for the year 1909-10 shows that the annual valua- 
tion “was raised to Rs. 320, the rate being Rs. 7-12-9, and the 
date from which this was to take place was 2st January 1902, 
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The entry “tiled hut” was struck out. The plaintiff Babu Deven- 
dra Nath Bagchi was asked about this :— 

“Q. 437. you will not contradict any statement contained in 
this book ?—I cannot. 

So that according to this register, which you cannot contradict, 
there was one tiled hut to the north of your premises up to the 
year 1900? ‘ 

That is not so. 

According to this register it must be so ?—That register may 
or may not be correct. ; 

You just now said you cannot challenge this register? I 
challenge on the point that there was no tiled hut. 


When you said ‘Ido not challenge this register’ you did 
not challenge on any point of law ?—-1 did not challenge it because 
I did not know anything.about it. I cannot say anything about 
the correctness of the book. 


The sketch book (Ex. 18) of rg90r shows that two-storied 
structure was labelled “ new”, which when taken with the entry 
in the municipal register would rather indicate that this new struc- 
ture was erected at the end of 1901 or the beginning of 1902. 


Learned Counsel for the plaintiffs has contended that the mo- 
ment sanction was given, the plaintiffs would naturally have started 
the work of construction and he would therefore invite the Court 
to draw the inference that this is what actually happened. It 
' seems to me much safer to proceéd upon the documentary evi- 
dence than upon mere supposition. 


In regard to the assessment register Learned Counsel has urged 
that if the assessment was a periodical assessment and not a special 
one, the house must have been in existence before December 1897. 
That is surely a matter for the plaintiff himself to prove. In my 
judgment he has not proved it. 

So far then as the documentary evidence goes, the plaintiff has 
not in my judgment succeeded in showing that the windows speci- 
fied in paragraphs 2 and 3 were ancient lights. 

He has admitted that there were certain jama karrachs of the 
years 1894 and 1895 in his possession and he was asked about 
them. 

Q. 384 (and onwards)}—~Have you got jama karrach for 
1894—95 ?—That was kept by my father. : 

Have you got it still? I have to search for it. 

Have you searched for them for the purposes of this case? 1, 
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did. I got some and did not find some. 

What happened to the some? Did you hand them‘over to your 
attorney ?—The atterney did not call for them and I did not think 
it necessary. 

But these jamma karrachs for the year 1894-5 do not corres- 
pond to this building ? some of them don’t, 

This is the document which youshave just now referred to as 
proving and supporting your case that the building was constructed 
in 1894-5 ? Yes. 

He was asked to explain why these documents were not 
disclosed and his answer was “ Because I thought they were mere 
entries and as the entire jamma karrachs could not be got, and I 
thought there were other materials which conclusively proved the 
existence of the building.” 

Q. 404: Is there anything in writing to show that the building 
was constructed in 1894? Exceptithese smalljamma  karrachs, no 
other. The inference here seemed to be that if these jamma karrachs 
had been produced they would have contradicted the «case set 
out in the plaint. Iam bound to say that the explanation offered 
as to their non production does not seem to me, to be adequate. 

Now as regards the ancient lights Babu Pasupati Nag Sashtri 
was asked in Q. 31. 

“ Confine yourself to the northern portion. Were there any 
windows or openings on the ground floor of the northern portion ? 
On the ground floor nothing could be seen as there was a tiled 
hut all along to the west of No. 43.” l 

Q. 47. Were there any windows or openings on the first 
floor of the plaintiffs’ northern building ? I did not notice it. But 
when I went there on the last occasion (that is a month before he 
gave evidence) I noticed 2 windows. I never went there before. 
So I cannot say. 

Q. 48. You said that when you went there about a month ago 
you noticed 2 windows. Where did you find them? Ground 
floor. Western wall. 

Then with regard to the first floor he was asked. 

Q. 52. Were there any windows or openings on the west side 
of the second storey? ‘There were three or four openings in the 


shape of arches. 
Q. 53. In the northern building? On the western side in the 


northern portion. 

Q. 54. Can you tell us for how long these 3 or 4 openings 
have been in existence? I saw them first in 1900 from that 
time up to the time when the new wall was built. 
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He was cross-examined with regard to these statements and‘hé 
was asked. 

Q. 164. When you said that you saw the arches on the first 
floor in or about tgoo I take it you were speaking by guess, you did 
not mean to be exact as to the year or month ?—VYes. 

This gentleman came to live in the premises in April rgor 
so that it is very likely he would not particularly notice what 
the state of affairs was before that period, and as he frankly admits 
that he cannot be accurate as to the exact year when he saw the 
openings, I do not think I should be justified in accepting his state- 
ments as proving the existence of the openings for over 20 years 
before 1919. I do not find the evidence given by the other witness- 
es sufficient to prove the plaintiffs’ assertions and therefore I would 
decide the third and fourth issues in the negative. 

Issue No, 5. In Gale on Easements (oth Edition page 393) the 
term nuisance is said to be confined to a particular class of injury 
namely, “Those acts which, though originally tortious as infringing 
the common law rights of property, may nevertheless, in process of 
time confer a prescriptive title by enjoyment. It is by, no means 
easy to define in general terms what precise amount of infringment 
of the natural rights of property is requisiteto confera right of 
action. There must at all events be some sensible diminution of 
these rights affecting the value or convenience of the property”. 

The question was fully considered in the case of Colls v. Home 
& Colonial Stores Lid. (1); where Lord Halsbury says “The test . of 
the right is, , I think, whether the obstruction complained of is a 


nuisance, and, as it appears to me, the value of the test makes the, 


amount of right acquired depend upon the surroundings and circum- 


stances of light coming from other sources, as well as the question. 


of the proximity of the premises complained of”. 

At page 204 of the same report, Lord Davey said “According to 
both principle and authority, I am of opinion that the owner or 
occupier of the dominant tenement is entitled to the uninterrupted 
access through his ancient windows ofa quantity of light, the 
measure of which is what is required for the ordinary purposes of 

», inhabitancy or business of the tenement according to the ordinary 
į notions of mankind and that the question for what purpose he has 
\thought fit to use that light, or the mode in which he finds it 


not affect the question. The actual user will neither increase nor 


diminish the right. The single question in these cases is stil! what. 


(1) (1904) A. C. 185. - 


s 


convenient to arrange the internal structure of his tenement, does 
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it was in the days of Lord Hardwicke and Lord Eldon—whether the 
obstruction complained of isa nuisance”. 

The question was again considered by their Lordships of the 
Judicial Committee in the case of Paul v. Robson (1), where Lord 
Davey’s judgment was affirmed as accurately formulating the law 
on the subject. 

Now, even assuming for a moment that the plaintiff has succeed- 
ed in proving that the openings specified in the plaint’ are ancient 
lights, which I have found not to be the case, the question would 
still have to be considered whether the wall raised by the defendant 
constituted a nuisance. Here again the evidence on the side of 
the plaintiffs falls far short of what is required to establish 
a nuisance, l 

As regards the ground floor of the northern part of the premises 
I do not think much need be said because I have already found 
upon the evidence that the openings on that side were not ancient 
lights. As regards the upper floor the verandah which has been 
obstructed is admittedly open to the north and to the south and 
there is a space of three or four feet between the northern and 
southern portion which is open to the sky. If therefore it has been 
obstructed by a portion of the wall, it seems to me difficult to say ` 
that the obstruction is of sucha character as to constitute an 
actionable nuisance. 

I may refer in this connection -to‘the evidence of some of the 
witnesses on the point. 

Mr. Suresh Chunder Sen, Engineer, was asked about the room 
to the extreme south of the first floor. 

254. Q. About the room to the extreme south of the first floor 
is that a comfortable room? Yes. 

It is comfortable in spite of the fact that there are no openings to 
the west ? Yes. 

There is an opening to the north and south? Yes, 

And no openings to the west ?—I have not seen that, 

I cannot say. 1 have not been on that side. 

To the east of these premises there are other bullae? ? 

To the east there'is some open space. 

Now come to the terrace ; give us the width of this terrace ? 
About 12 feet. ' 

East to west ? It can be measured. It is a batch line. 

The room to'be north of the terrace gets the southern 
breeze? Yes. _ 

(t) (1914) 1. L. R. 42 Cale. 46; L, R. 41 J. A. 1805 20 C. Le Je 353° 
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It gets considerable light and air from the south? Yes. 

I find there isan opening to the north, is that opening right in 
front of the staircase? There is an opening to the north as also to 
the south. 

The opening on the north ; does itopen onto the stairs? 
Yes. 

Light and air comes through it? Yes. 

Light and air comes from the south and goes to the north and 
that verandah is open to the north and south? Yes. 

So far as south to north is concerned there isa free passage of 
air? Yes, i $ 

Q. 283. Therefore putting together the flood of light and air 
from the north south and east, that coming from the west would be 
very small indeed? Considering the room very small light will be 
obstructed, 

Very negligible ? That word cannot be used because negligible 
means that which can be neglected. 

Q. 288. The rooms on the road side will be affected least ? 
Yes, would you call it very small? Yes, l 

Q. 374. You never went into these premises before the obs- 
truction? No. 

Therefore you cannot say what the condition of the room was 
before the obstruction took place? No. 

And therefore you cannot compare the condition before the 
obstruction with the condition after the obstruction ? No. 

The effect of the evidence of this witness seems to me to amount 
to no more than this, that there has been some interference with the 
flow of light on the western side but itis certainly not one which 
would amount to an actionable nuisance. 

Dr. Kissory Mohan Mukherjee said as regards the entrance 
(Q. 30) that it is darker than before because it receives light 
only from the north and he further says that the opening on the 
verandah have been completely blocked by the erection of the wall 
(Q. 43). He was asked whether the obstruction of light coming 
from the west was unhealthy and he referred to certain ailments from 
which members of the household were suffering but he does not go 
so faras to say that those ailments were the direct result of the 
diminution of light on the west. His evidence shews that he went 
to these premises in a professional capacity rather than as an 
expert. i . 

Krishnadhone Ganguly was evidently not a very reliable witness. 
He has not a definite idea as to his own age. (Q. 84) He stated 


485° 


Civit. 


1927: 
wed 


Debendra Nath 
Bagchi 


A 
Surendra Nath Sur. 


Chotener, F. 


ne 


436, 


Civin, 
1937., 
sore 
Debendra Nath 
i Bagc i i 


p 
Surendra Nath Sur. 


Chotaner, F. 


THE CALCUTTA LAW JOURNAL. [Vor. XLV: 


that he was 53. He admits (Q. 187) that if you draw a line straight 
from the old boundary wall, that line would cut a portion of the 
cemented seat he spoke of. 

Khettradhone Ghose had been in the upper floor northern por- 
tion of the house twice but it appears from (Q. 89) that his visits 
were at night, so evidently he would not be in a position to 
make any reliable observation of the entrance of light from the 
western openings. He was asked (Q. 157) whether he had been to_ 
the defendant’s premises. He said he had been 4 or § years ago. 
It is clear that he has a very faint idea of the physical construction 
of either of the two premises. 

_ Monmotho Nath Dutt was asked about the small window on the 
ground floor and he said. 

Q. 24. Were they visible from outside ? Only a portion, 

Did you ever go into the premises No. 43? Once I have 
been, l 

When? About 7 or 8 years ago from now. 

Q.'46. Did you notice thaton the old wall there were two 
arches ? As far as I could remember there was one arch. 

The wall was 20, inches and the hollow of the arches was r5 ` 
inches? I did not notice that particularly. 

But you did notice the arches? I saw one. 

From where did you notice that arch? I could see it from my 
own room. 

Q. 52. You did not see any cooking being done there ? 

, Food used to be cooked-there but I have no recollection which 
part it used to take place in. 

The servants who used to live in No. 42 used to cook their food: 
and prepare ovens inside the hollow of the arch. -Are you ina 
position to contradict that ? -I do not remember. 

The photographs which have been filed in the case the correct- 
ness of which is not disputed, representing the actual condition of 
affairs in-rg14:show the presence of two arches. The witness’. 
‘recollection’ did not seem to me to be very reliable. 

Amulya Can nno surveyor and valuer of the High Court 
was asked. - 

Q..11 Did you go into the premises No. 43 within the last few 
days? Yes, I went there.the oF before yesterday and also 
yesterday. - 

Certain windows have been blocked up? Yes. 

Did you consider how the blocking ofthe windows has affected 
the'premises,No. 43? Yes I have recorded some notes about it. 
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What in your view is the effect on premises No. 43? You ` may 
refer to the notes if you like ? There is ‘loss of utility on the 
western portion of the building and that loss of utility is comprised 
of loss of ventilation, loss of light and consequent loss of 
sanitation. s 

Q. 75. Do you mean to say that the raising of the wall affects 
the comfort of the easternmost room on the first floor ? No, not 
the easternmost room. 

You say that it has affected the convenience and comfort of the 
room on the western side, the westernmost room on the first floor. 
Did you notice how many windows there are on the northern side 
of that room? I did not go to the northern side of the room. 

You do not know how many windows there are on the southern 
wall of that room? No. . 

Did you notice how many windows there are on the southern 
wall of that room? No. 

I take it that your statement that the raising of the wall has 
affected the convenience and comfort and light and air of that room 


is only based on the mere fact that there is a wall in existence? Il- 


has affected the light and air as it might come from the west which 
was entirely open. 

There might be sufficient light and air on the other three sides 
which you have not seen? About the room I cannot say. 

Then with regard to the room in the middle, he was asked. 

Q. 83. Did you inspect that room? Did you go into that 
room? I did not go into it but I had a look from outside. 

When, therefore, the evidence of this witness is tested by the 
cross-examination, it appears that the loss of utility to which he 
referred in his examination in chief is very largely illusory. 

Upon a consideration of the evidence, as a whole 1 come to the 
conclusion that it falls far short of proving that the erection of the 
wall constitutes an actionable nuisance. At the very highest the 
effect of its construction has been possibly to render some of the 
rooms-less well lighted and possibly a little less comfortable than 
they were before but as they get a sufficiency of light from the other 
- three sides Iam not prepared to hold that the obstruction has 
seriously interferred with the inhabitancy of the premises. I answer 
Issue No. 5 in the negative. 

Issue No. 6. In the circumstances the plaintiffs are entitled to 
no damages but if I had to give a decision on that. point, I should 
have-the greatest difficulty in doing so in view of the materials 
before me. ; 
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Civit. Mr. Satish Chunder Sen gave evidence as to what damages he 
1927! considered the plaintiff had sustained but he made no detailed 
wed 


estimate and he frankly admitted that he is not ina position to do 
so, I answer the 6th issue in the negative. 
“Surendra Nath “Sur. With regard to the final issue, whether the 20 years should be 
oen S calculated from 1919 or 1921, I do not think this needs much con- 
L sideration. Sometime in September 1919 the defendant began his 
preparations to raise the wall to the height of two storeys and when 
the plaintiff come to know of it, he is said by the defendant to have 
broken down the wall. Whether that was so or not, the matter 
came before the Police Court and the order of the Magistrate was 
that the wall should remain as it was. Evidently, therefore, there 
was a definite assertion by the defendant of his right to deal with 
the wall from , December rg19 and the enjoyment of any right that 
the plaintiffs may have exercised with regard to the wall ceased to - 
be peaceable within the meaning of section 26 of the Limitation Act, 
from that date. That being so, in my judgment, the 20 years should 
be calculated from 1919 andin that case it would have been 
necessary for the plaintiff to prove his possession before r900-and, 
as [ have already found, he has failed to do so. 


Debendra Nath 
Bagchi 





In the result, the suit fails and must be dismissed with costs on: 
scale No. 2 including reserved costs, if any. 

Against this decision, the plaintiffs appealed. 

Sir P. C. Mitter and Mr. J. N. Sen, Messrs H. D. Bose, L B. 
Sen and K. Sen for the Appellants, , _ 

Messrs. S. C. Bose and Satis Chunder Bose and Hazra for the 
Respondent, 


e 


; G A V 
The judgments of the Court were as follows : 


esau bs 7 Rankin C. J. In this case the plaintiffs are the owners of the- 
-= certain premises known as No. 43 Bagh Bazar Street in the town 
of Calcutta, and the defendant is the owner of the neighbour- 
ing premises on the west which. is No. 42 of the same Street. 

The street is on the north of both the premises, and No. 
42 is on the west of No. 43. Between the two premises is a wall, 

Se amore particular description of which ‘will . become necessary 
in connection with certain points in the case. The plaintiffs sue for 
a declaration that that wall is a boundary wall belonging: to them. 

They complain,that on the 17th of October 1921 the defendant ` 

raised this wall flush against the. western,wall of the plaintifls’ pre. í 
mises toa height which may be roughly described as the top 
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of the second storey. They, say first ; that the walls belong to the 
plaintiffs, and, secondly, that if that be not so, the windows and 
openings to the west of the plaintiffs buildings are windows 
and openings to which the plaintiffs have prescriptive rights 
light and air, and they ask for a mandatory injunction to compel 
the defendant to pull down this wall on the ground that it inter- 
feres with their ancient light. They ask also by their plaint for 
damages in respect of the interference with their rights to light and 
air, and in the plaint there is mention of an interference by the 
defendant with a certain brick seat at the northernmost end of the 
wall where it adjoins the Street, they make complaint also that in 
raising the wall the defendant has interfered with and committed 
trespass upon certain cornices which are on the western wall of their 
house. 

The first question is, whether or not this wall belongs to the 
plaintiffs ; and the learned Judge after a careful examination of the 
documents and on the evidence has come to the conclusion that 
the plaintiffs’.case on that question must fail, I-agree entirely with 
the conclusions at which the learned Judge has arrived. 

The documents™ of title which bear upon the matter seem to 
be these: There is a document dated the 15th of November 
1878 which has not been produced, but it is really the root of 
the plaintiffs’ title. It is a conveyance from one Iswar Chandra 
Sadhukhan to Hari Narayan Mandal. 

The first document produced by the plaintiffs is a document 
. dated the goth of September 1880, whereby Mandal sold to 
the plaintiffs’ mother. In that Bengali conveyance the pre- 
mises are described as “land and brick-built wall thereon”, 
and again as“ the said land and tiled hut inclusive of brick 
built wall etc.” and the plaintiffs’ case is that the wall now 
in dispute is an old wall and is the wall that referred to in 
that conveyance. There is in the conveyance itself nothing to 
show whereabouts that wall is on the plaintiffs’ property. It 
may be on the western side, on the southern side, or anywhere 
else. lt is true that the property which bounds the plaintiffs’ 
property on the west is described as “vacant land of late 
Iswar Chandra Sadhukhan.” 

The defendants’ title is made out in thistway: At some 
date before 1879 there was a conveyance by Sreemati Nitya 
Kali Debi to Iswar Chandra Sadhukhan. On the znd of Sep- 
tember 1879 Sadhukhan appears to have made ‘a deed of gift 
of this property to his wife. At those dates there was a one 


489 


Cryin. 


ame 


1927.. 


— 


Debendra Nath 
Bagchi 


©. 
Surendra Nath Sur. 


Rankin C. F. 


496 
‘Civit. 
1927. 

2 
Debendra Nath 
Bagchi 

vo. 
‘Surendra Nath Sur. 


Rankin, C; F. 


THE CALCUTTA LAW JOURNAL. [Vo1, XLV. 
storeyed . building upon what is now the defendants’ property. 
On the 18th of November 1880 Sadhu Khan’s widow after his 
death sold to one Indra ; and that conveyance is before the Court. 
It recites that the lady has “broken down the brick-built struc- 
ture that was over the land and sold away the same separately’, 
and it purports to sell “ two cottas more or less vacant land 
with the foundations on three sides consisting of two bricks”; 
and it gives as the boundary onthe east “ the purchased land 
of Hari Narayan Mandal.” On the oth of September 1918 
Indra sold to the defendant, and very soon after the 
defendant’s purchase trouble began. Until that time the land was 
really a vacant building site on the side of Bagh Bazar Street 
The defendant doubtless purchased in order to utilize the site 
by building houses on it, and after his purchase very quickly 
the present dispute may be said to have begun. 


In these circumstances itis for the plaintiffs to ‘show as they 
elaim the property that their document on their evidence’dn 
the matter proves that the wall is theirs, and the learned Judge 
very carefully examined the evidence with respect to this 
matter. Sir Provash Mitter on behalf of the appellants has 
subjected the learned Judge’s Judgment to a very careful’ criti- 
cism. There is, I think, a good deal of force in the fact to 
which the learned Judge has pointed that nowhere in the 
documents do we find the boundary of the plaintiffs premises 
destribed in any way by reference to this wall, It may not 
be true to say, if the wall belonged to the plaintiffs, that the wall 
in the Bengali custom would be given as a boundary, but one 
would certainly expect that the boundary with this clear 
method of defining it would be defined by reference to the 
wall in some way or another. 


Two plans Wilkins plan of 1887 and Smarts plan of 
1910, were produced in evidence. Those undoubtedly show 
that the wall was not in the plaintiff’s possession, and Sir 
Provash Mitter attacked the admissibility of these plans for the 
purpose of proving what the boundary was. In my judgment, 
both of them, having been made as we know under the 
Calcutta Survey Act, were admissible in evidence for the pre- 
sent purpose. Technically they are admissible as evidence of 
possession ; but, in a matter of this sort, evidence of posses- 
sion has a great value as regards the question of title. There 
isto my mind no validity in the contention that all the trouble 
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taken to have these surveys made of Calcutta ends in the lame 
conclusion that the surveys are not evidence on the questions 
of boundary. The case of Jagadindra Nath Roy v. Secretary of 
State for India (1) shows the contrary. The Act under which the 
maps were made shows that it was the business of the persons 
conducting these surveys to demarcate the boundaries. It was 
not the object of Survey to set all the owners of properties in 
Calcutta by the ears. It is to be hoped that only ina tiny mino- 
rity of cases would it become necessary for the purpose of sur- 
vey to have an arbitration or other proceedings to settle the 
boundaries, A great majority of boundaries would be settled in 
the ordinary way without such contention, To my mind it would 
be reducing the Acts and the proceedings under them to nothing, 
if it was to be held that after all that was doneto geta care- 
fully prepared plan brought into existence by this survey, it would 


not be evidence on a question like the one in the present suit. I. 


think, thetefore, that the learned Judge was well entitled to rely 
upon the evidence of those maps. 


There is nowhere, that I can see, in any of the other maps in 
the case any evidence that assists the plaintiffs. There are other 
maps asto which the utmost that can be said is that they 
are not conclusive or strong against the plaintiffs. There is, 
for example, a map of 1881 which refers really to the southern 
portion of the building as it at present stands. It is noticeable 
that to the west there is no sign on the Municipal sanctioned 
plan of 1881 of any openings. In view of the fact that on the 
other directions there are signs of openings this seems to bea 
matter which raises some little inference against the plaintiffs, even 
if it be true that the only compulsory requirement under the exist- 
ing Municipal law of the town was to provide a plan that would 
show the foundation and the levels of the building. 

There is a sanctioned plan of 1894—a plan which came into 
existence for the purpose of the newer or northernmost part of 
the building. - As to that the learned Judge points out that at all 
events no openings are shown on the west but towards the south 
there are two openings which as a matter of fact were not cons- 
tructed. Sir Provash says quite correctly that the purpose of 
that plan had reference merely to the new construction, 
and that it did not very much matter as to what the represen- 
tation was as regards the older wall. It is difficult to see, in 


these circumstances, that that sanctioned plan can be taken in 
(1) (1902) I. L. R. 30 Cale. 291 ; L. R. 30 1. A. 44. 
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Civit. any way as supporting the plaintiffs’ case. There may beall 
1927. sorts of reasons which may prevent it being conclusive against the 
s plaintiffs’ case, but there is no' benefit in that plan to be drawn 
Debendra Nath ee 
Bagchi by the plaintiffs, 
V. . 
Surendra Nath Sur. The learned Judge has commented upon the fact that on the 
Rankin, C. ¥ western side of the disputed wall there were arches which appear 


— 


to have been used at one time when the land was covered with 
temporary erections as a place where syces or other people might 
conveniently cook their food. It is quite clear that at one time 
that wall was serving some purpose in connection with the defen- 
dant’s land. Sir Provash Mitter points out that according to his 
case both the plaintiffs and the defendant had a common prede- 
cessor-in-title in Iswar Chandra Sadhukhan and that it might 
therefore have been when both the properties were in one owner- 
ship that this condition of affairs came about. There, again, it 
may be that the existence of these arches is not conclusive against 
the plaintiffs, but it does not help them. 


For all these reasons I am of opinion that the finding of fact by 
the learned Judge that this particular wall was not shown to be'a 
part of the plaintiffs’ property is right and must be affirmed. 


I now turn to deal with the case as one of light and air through 
the various openings on the plaintiffs’ western wall. A considera- 
tion of the eviderice leads one somewhat clearly to the conclusion 
that the only openings which for the purpose need be elaborately 
considered are the openings on the western side of the western room 
in front of the plaintiffs’ premises, that is to say, in the northern or 
new portion of the plaintiffs’ premises. There are other openings 
to the south including a window in the middle room, that is to say, 
in what was the most northern room before the new portion was 
erected. But with regard to those openings it is not proved that 
they enjoyed a psssage of light and air from the defendant’s pro- 
perty. There is definite evidence as regards the middle room 

. window by the defendant who says that the wall was straight in 
front of it at the time he bought, and so faras the middie room 
window and anything to the south of that are concerned, it is not 
established to my satisfaction that rights of light and air were enjoy- 
ed in respect of them because it is not established to my satisfaction 
that the wall was not covering them up till recent times. It is neces- 
sary therefore, to concentrate attention on the western openings of 7 
the new portion of the building and with regard to them it is not 
proved that the plaintiffs had the two ground floor openings for any 
substantial length of time. The defendants case is that the plaintiffs 
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Civit. 

made these openings in r919 and the balance of probability on the 1937: 

evidence to my mind is that the defendant is correct as regards bites 
i ‘ Debendra Nath 

that matter. The learned Judge has dealt with the question of Bagchi 


the four openings on the western side of the western most room of Sirenia ra Nath Sur. 
the first floor of new building by taking as his terminus adguem 
the year of rg1g. It appears that in 1919 this portion of the wall 
broke down, there were certain cases in the police Court and after 
that date, therefore, the plaintiffs’ enjoyment of light and air was not 
peaceable in the learned Judge’s view within the meaning of the 
word in section 26 of the Indian Limitation Act. An examination 
of the evidence with regard to that matter leads me to think that 
in this respect the learned Judge did not correctly appreciate the 
evidence. There is no discrepancy really between the evidence of 
Debendra Babu—the plaintiff—and the evidence of the defendant. 
It is quite clear that r9x9 and indeed for many many years before, 
the old wall on this portion of the premises was not very high. It 
did not go up as far even as the bottom of the second storey. The 
defendant says that a piece of wall under the front portion of the 
plaintiffs’ premises trembled and fell in rg1g, that thereupon he 
noticed that the plaintiffs had opened one of the ground-floor win- 
dows, that a portion of the wall fell later on and he noticed that the 
plaintiffs had opened another of the ground-floor windows that 
thereupon with the materials that were lying there he with the 
help of some workmen put the wall back in a provisional or kutchha 
manner as far as he could, and that the plaintiff came and threat- 
ened to pull it down and that that was the reason why a complaint 
to the Criminal Court was made in rọrọ. He says that a little 
afterwards some portion of the wall to the south which does not 
affect the windows with which we are now concerned either fell 
down or was pushed down. The plaintiff says it was a very wet 
weather and a part of the wall near the middle felldown. The 
defendant says that with the help ofa crow-bar the plaintiff 
knocked at it and pulled it down ; and that was another matter 
for the consideration of the Magistrate. It does not appear to me 
on: these facts that there is-any reasonable ground for holding 
that the plaintiff? enjoyment of light and air through these parti- 
cular windows was in any way in dispute. On this part of the 
wall the only dispute was with reference to what is now the ground 
floor window, and it does not appear to me to be either probable 
or proved that the question of interference with the plaintiffs’ light 
and air to the first floor windows was in question at all. It seems to 
me, therefore, that the question of prescription has to be considered 
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not, from the point of view of date, from 1919, but with 
reference to the 17th of October r921 when the defendant built up 
the wall on this portion of the premises. 

The question is—Have the plaintifs proved thdt they have 
enjoyed light and air through these openings since October 1901-? 
The plaintiffs came to Court with the case that the sanctioned plan 
of 1894 which was a sanction of a two storeyed building was carried 
out and two storeyed building was completely erected in 1895; and I 
very much regret to say that, in my opinion, that case has 
been totally destroyed by the materials which have been produced 
from the Municipality of Calcutta, The learned Judge’s judg- 
ment with regard to this matter is, in my opinion, un-exceptionable. 
It appears from two sketch maps made by officers of the Cor- 
poration for the purpose of assessing this property to rates that 
the new portion of the plaintiffs’ house was not completed until 
some little time before December 1901. The entry in sketch 
book of rgor shows a two storeyed building completed and com- 
pleted in conformity roughly speaking, with the sanctioned plan 
of 1894. and with the existing building; but the idea that it is 
possible, in view of the documents that have been produced from 
the Municipality, to believe that this building as it now stands 
was erected"about 1896 is quite untenable. We have to consider 
whether it is clearly proved that these openings were enjoying 
light and air by the 17th of October rgot,and I agree with the learn- 
ed Counsel for the respondent that in view of the untrue case 
with which the plaintiffs came to Court and in view of the 
fact that they carefully abstained from producing from the 
Municipal Office definite materials on a subject which they knew to 
be available; this court ought to be very careful in drawing 
inference, in plaintiffs’ favour. It appears from the sketch book 
that at ‘some time before December ryor the sketch which is 
No. 3 in thebook of maps was made. There is internal evidence 
that it was probably made after June of that year, and learned 
Counsel says thatin these circumstances we ought to be slow in 
inferring that it was in existence on the 17th of October. 
As against that however, there is a substantial probability that that 
house which was completed so as to require a sketch map to be 
made of it forthe purpose of assessing it to rates in December 
would be sufficiently far advanced in October to be receiving light 
and air through these passages and that is reinforced by the 
circumstance that the plaintiffs did call one reliable witness Dr. 
Sastri who came to the neighbourhood in April rgor and .who 


- 


- You. XLV.) HIGH COURT. 


appears to have a clear recollection that the house was completed 
by that time. I am not inclined to draw any hazardous inference 
in favour of the plaintifls, but I think that the correct inference 
in this case is that these openings were receiving light and air by 
the 17th of October rgor. 


There remains, therefore, now, the question whether the 
interference caused by the defendant in raising this wall has been 
such as to ground an action for nuisance. The law as declared in 
the well known case of Colls v. Home and Colonial Stoves Ltd, (1) 
refuses an action unless there has been a real interference with 
the convenience or comfort of the dominant premises. The only 
room which need be considered is the westernmost room upon the 
first floor of the new building. The learned Judge in view of the 
very candid evidence of the plaintiffs’ engineer that that room 
can have been affected very little has held that the diminution of 
light and air caused by the obstruction on the west is not an inter- 
ference with the comfort or convenience of this room. In view of 
the plaintiffs’ engineer’s own evidence, he had very solid materials 
for coming to this finding but as the photograph which is Ex. 
No. 11 in this case does not show the complete facts with regard to 
this matter we thought it well, in order that we might appreciate 
the evidence given on this subject, to see the premises for ourselves, 
and we have seen the premises for ourselves. After doing that 
and after carefully considering the evidence, now that I havea 
better mental picture of the place, I have come to the conclusion 
that the learned Judge’s finding on this point is perfectly correct. 
To my mind there is no way of making out that the comfort or 
convenience in respect of light and air of this room has been inter- 
fered with. It is quite right to bear in mind the case which Sir Pro- 
vash Mitter has quoted the case of Kine v. Jolly (2). It is a difficult 
case to interpret and probably Lord Loreburn’s interpretation of 
it is the most intelligible, because in that case he held that what 
really was meant by the learned trial Judge was this that the room 
in question had enough light and air for ordinary purposes say in a 
crowded city, but it had not that amount of light and air that a 
person might reasonably expect to enjoy in a country villa, What- 
ever is the true construction of that case I am quite satisfied that 
no quesion of charm or character of this room arises so as to give 
the plaintiffs any ground of action. For that reasen it seems to me 
that the only part of the plaintiffs’ case which has any foundation 


(1) (1904) A.C, 179: ; (2) (1905) 1 Ch. 480. 
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at all must fail by reason of the circumstance that they are not 
really affected. 

I will now refer in conclusion to two matters. . One is the ques- 
tion of the seat in front of the building and the other is the question 
of the interference with the plaintiffs’ cornices. These matters have 
some importance when considering the question whether the wall 
has been shown to belong to the plaintiff. 

It appears that the seat was put up ahd it is said that for a num- 
ber of years this seat projected a few inches beyond the western 
most limit of the wall of the plaintiffs’ house and into the part 
which was at one time occupied by the wall in dispute. How 
long this tiny projection can be proved to have existed is a matter 
upon which I am in no way satisfied. The defendant has raised 
the wall and the plaintiff complains that he has interfered with this 
seat. In my judgment that seatis more an argument against the 
plaintiff om the question of the proprietorship of the wall than in 
his favour, because I have very little doubt that if he had thought 
he had a right to the wall or any part of the ground on which the 
wall had stood he would not in building the seat have built in the 
way he has done, but would have taken full advantage of the space 
which was at his disposal. However it is not proved to my satis- 
faction that this projection has been in existence for any definite 
length of time. 

With regard to the cornices and the interference with them, it 
seems clear that there has been some little interference ; but it 
is quite clear to me that this interference has been entirely trumpery 
and I find when I look at the issues settled by the learned Judge 
in the presence of a very experienced Counsel who appeared for 
the plaintiff that there`is no issue which can in any way however 
indirect or ambiguous~-be taken as referring to the interference with 
the cornices as a substantive claim. In these circumstances I 
have no doubt at all that this isia matter of a very trumpery charac- 
ter and that it would not be proper for this Court ina matter of 
this sort to go back upon the very sensible exercise of discretion by 
the learned Counsel who was in charge. I entirely decline to 
reconsider the learned Judge’s judgment. 

-In these circumstances I am of opinion that this appeal should 
be dismissed with costs. 

C. C. Ghose, J. This is an appeal against a judgment of my 
learned brother Mr. Justice Chotzner delivered on the 21st Decem- 
ber, 1925, by which he dismissed the plaintiffs’ suit with costs. 

The facts shortly stated, are as follows :—The plaintiff sued the 
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defendant for a declaration that they were the owners of a boun- 
dary wall to the west of their premises being a two-storeyed masonry 
building at No. 43, Bagh Bazar Street in Calcutta, and for recovery 
of possession thereof, and for a declaration that certain openings on 
the western wall of their said building were ancient lights and that 
they were entitled to free access of light and air through the said 
openings, and for an injunction restraining the defendant, his ser- 
vants and agents from proceeding with the erection of the said wall 
immediately on the west of the plaintiffs’ building on land alleged 
to belong to the plaintiffs and from obstructing the said access of 
light and air and from encroaching on a brick-built seat at the 
entrance to premises No. 43, Bagh Bazar Street, and for a manda- 
tory order directing the defendants to pull down and remove so 
much of the said wall as was erected by him and for damages. 

The plaintiffs are the owners of premises No. 43. Bagh Bazar 
Street, near the crossing of Bagh Bazar Street with Cornwallis Street. 
The defendant is the owner of the premises No. 42 Baghbazar 
Street, which adjoins the former premises on the west. It appears 
that both these premises belonged at one time to one Iswar Chan- 
dra Sadhukhan. Ofsthe 3oth Kartick, 1285 B. S. corresponding 
with rsth November, 1878, premises No. 43, Bagh Bazar Street, 
consisting of three cottahs of land more or less and within certain 
boundaries i, e. on the north a public road being Bagh Bazar Street, 
on the east the dwelling house of Gopal Chandra Sadhukhan, on 
the south the dwelling house of one Mukta Ram Ghose and on 
the west the vacant land of the vendor, were’ sold by Iswar Chan- 
dra Sadhukhan to one Hari Narayan Mandal. The kobala or 
conveyance in respect of the said premises has not been pro- 
duced by the plaintiffs, On the 15th Aswin, 1287 B. S. correspon- 
ding with the 30th September 1880, Hari Narayan Mandal sold the 
premises to Sreematee Sarnamoyee Debi, the mother of the plaintiffs. 
It is stated in the plaint that the purchase was really by the father 
of the plaintiffs in the benami name of his wife. The convey- 
ance in favour of Sreematee Sarnamoyee Debi has been produc- 
ed anda translation thereof isan annexure to the plaint. In it 
the vendor refers to his purchase of the said three cottahs 
of land from Iswas Chandra Sadhukhan, bounded and butted as 
stated above and he conveys the same to the plaintiffs’ 
mother, the description being land brick-built pacca wall inclusive 
of tiled hut standing thereon. The plaintiffs’ contention in this 
case is that the brick-built wall referred to in the conveyanee of the 
30th September, 1880 is a wall which divided premises No. 43, 
Bagy Bazar Street, from the- adjoining premises being No. 42 
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Civit. ` and that it passed to them under the said conveyance. In March 
1927. 1881, an application was sent in by the plaintiffs’ mother to the Cor- 
wee 3 . 

Piala NUE poration of Calcutta for sanction to erect a two storeyed house on 

Bagchi the southern portion of the premises according to a plan submitted 


Suren dra Nath Sur, (Exhibit 1). It is stated that the house in question Ws erected 
—— some time in 1882 and that on the first floor, there were a window 
ee Ghosi, F 5*x 2’—6” and some appertures on the western wall giving light and 
air to theplaintiffs’ premises. It is further stated that sometime about 

1894 the tiled hut on the north was pulled down, and after sanction 

had been obtained from the Corporation of Calcutta for the erec- 
tion of the two storeyed building on the northern portion (see - 

Exhibit B) the same was erected some time in 1895. On the wes- 

tern wall of the said newly erected two storeyed building on the 

northern portion, there are on the ground floor two windows each 

measuring 2’—9”x1’—10” they being situated on the passage 

from the entrance to premises No. 43 Bagh Bazar Street immed- 

iately above the passage on the first floor. There js a varandah 

from the north to south in which there are two openings through 

arches measuring 9” x 5”; There is a varandah on the first floor on 

the road side and on the westernmost corner of this last mentioned 

varandah there is an opening looking out on premises No. 42. At. 

the south end of the varandah there is a open space measuring 

3—6” x 5-6”. On the west of this open space is an opening simi- 

larly looking out on premises No. 42, Bagh Bazar Street. At the 

» roof level of the ground floor there is a string of bricks projecting 

along its western edge. This has been described as a cornice. 


The first contention that has been advanced on behalf of the 
appellants is that the learned Judge was in error in holding that the 
brick-built wall, immediately on the west of the plaintiffs’ premises, 
lies outside the ambit of the premises covered by the plaintiffs 
conveyance. Now, on this point, the material documents are those 
which are referred to in the Judgment of the learned Judge on pages 
210 to 212 of the paper book and as will be seen from what is 

à stated below, and in my opinion, no case has been made out for 
coming to a conclusion different from what has been arrived at 
by the learned Judge. 

To start with, no real assistance can be derived by the plaintiffs 
from the two survey maps produced in this case, nor can the 
plaintiffs, in my opinion, invoke in aid anything from the plans 
which were submitted to the Corporation of Calcutta in 1881, and 
1894 for sanction to the construction of masonry structures. It has 
been argued that the two survey maps, being Exhibit 12 and 19, 
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although they were made, by the authority of Government, are 
not in any way conclusive on the question of the ownership of 
the wall in dispute and that the word accurate in section 83 of the 
Indian Evidence Act refers only to the accuracy of the drawing and 


` correctness“8f measurements and to nothing else. In other words, 


it is contended ‘that the correctness of boundaries, according 
to the rights of the parties, is not -to be presumed from the maps. 

It is also urged that there was no contested proceeding within the 

meaning of the Calcutta Survey Act when the properties were survey- 
ed and that therefore there was no judicial adjudication of the rights 

of the owners of the two parcels namely, Nos. 42 and 43 Bagh Bazar 
Street. Now it is perfectly true that a survey map is not 
direct evidence of title but a survey map is direct evidence of 
possession at a particular time, namely, the time at which 

the survey was made. In each case the Court has got to 

decide whether the evidence of possession is sufficient to raise a 

reasonable presumption of title. A survey map is an official docu- 

ment prepared by competent persons and with such publicity 

and notice to persons interested as to be admissible and valuable’ 
evidence of the state of things at the time they were made [see in 

this connection Nobo Coomar v. Gobinda Chunder (1) ; Jagadindra 

Nath v. Secretary of State (2).) This being the state of authorities 

(see in this connection section 36 of the Indian Evidence Act), the 

survey maps when looked at do not show that the wall in question 

is within the boundary lines of premises No. 43 Bagh Bazar Street. 

Further, having regard to the procedure which is usually followed 

by the officers who make these surveys under the Calcutta Survey 

Act, it cannot be doubted for one moment that if the wall in dis- 

pute had really belonged to the owners of No. 43 Bagh Bazar Street 

that they would not have taken the necessary steps under the law to 

obtain an adjudication of their rights before the proper authorities. 

That the owners of No. 43 did not raise any question is, to my mind, 

sufficient evidence of the fact that they were satisfied with the result 

of the survey, it being always borne in mind that the proceedings of 

the survey authorities were conducted openly. 

There is also, in my opinion, not the slightest pretence for the 
suggestion that if the wall be not held to be iucluded within the 
boundaries of 43, Bagh Bazar Street, it should at any rate, be 
held to be a party wall. Now, the expression “ party wall” may be 
used in four different senses : 


(3) (1882) 9 C. L. R. 305 (309). 
(a) (1902) I. L. R. 30 Cale. 2913 L. R. 30-1 A. 44- 
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Civit. ‘ x. A wallof which the two adjoining owners are tenants in 
man common. 

bia Nath ` a. A wall divided longitudinally into two strips one belonging 

Bagchi, to each of the adjoining owners. i 


Surendra Nath Sur. 3. A wali which belongs naturally to one of thie: adjoining 
EE Tien, ¢. owners subject to an easement or right in the other to have it 
m maintained as a dividing wall between the two tenements. 

and 4. A wall divided longitudinally into two moieties each 
moiety being subject to easement in favour of the other moiety. 

I have examined the evidence, such as it is, for the purpose 
of finding out whether the plaintiffs have satisfied any one of 
the four conditions noted above, and I have come to the conclu- 
sion that there is nothing in the evidence to support the plain- 
tiffs’ claim to the effect that the wall, in question is a party- 
wall between the two premises. The survey maps definitely and 
conclusively negative any. such contention. 

No side space on the west was left by the plaintiffs when they 
‘ proceeded to erect masonry structures in pursuance of the sanc- 
tions granted by the Corporation of Calcutta in 1881 and 1894 and 
itseems to me that ifasa matter of fact the land on which the 
brick-built wall now in question had really belonged to the plain- 
tiffs, there was no conceivable reason whatsoever why the western 
wall of the masonry structures erected by the plaintiffs should not 
have proceeded towards the west up to the very edge of the 
land on which the brick-built wall now in: question stands. Further 
as the learned Judge points out the nature of the brick-built 
wall in question is such that the wall itself bears evidence to the 
fact that it must have belonged to some one other than the plain- 
tiffs. There are two recesses or arches on what has been described 
the wrongside of the wall, indicating that the same had -formed part 
of some sort of structure on land which admittedly did not form 
part of premises No. 43 Bagh Bazar Street, but which did form 
part of premises No. 42, Bagh Bazar Street. It is said, however, 
that the wall with the recesses or arches on the wrong side of it 
passed to the plaintiffs by the conveyance of 1880, and therefore no 
point can be made from the existence of these recesses or arches 
in Exhibit No. 2. To thatthe answer is that itis impossible to 
say with any degree of certainty that a wall situated as the wall 
now in question js situate, did pass to the plaintiffs by the convey- 
ance of 1880. Nor is there any foundation in the evidence on 
record for the contention indicated in ground No. ro in the Memo- 
randum of Appeal. The plaintiffs have not produced their root 
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of title, being the conveyance in favour of Hari Narayan Mondal 
and no explanation has been given as to why that conveyance has 
been withheld. If a wall on the site of the present wall had 
passed to Hari Narayan Mondal by the conveyance in his favour 
from Iswar Chandra Sadhukhan, one would have expected that 
the plaintiffs would have taken care to produce the said con- 
veyance in this case. Further, as has been pointed out by the 
learned Judge, if the wall had been the property of the plain- 
tiffs, no reason whatsoever has been shewn why the two openings 
provided for in the sanctioned plan of 1894 on the west should not 
have been there. This is a very strong argument in favour of 
the contention that the plaintiffs knew full well at the time when 
they showed the two openings on the west in the plan of 1894, that 
they could not possibly keep any openings on the west, because 
they had no right whatsoever in and to the wall which is now the 
subject-matter of dispute. 

` As regards the alleged encroachment on the seat at the entrance 
to premises No. 43 Bagh Bazar Street, it appears that only the 
portion of the seat erected on the road-side at the extreme north 
of the wall in dispute and in a straight line with it has been built 
upon. If it be the case, asin my opinion, it is, that the plaintiffs 
had not made out any case that the wall in dispute or the site 
belonged to them, their case with reference to the portion of the 
seat referred to above, must fail. 

The next question to which our attention has been drawn is 
whether or not the windows, apertures, openings and arches on 
the western wall of the plaintiffs’ building are ancient lights. On 
this point the evidence of Dr. Pashupati Nath Sastri was relied 
upon by both sides before Mr. Justice Chotaner, and has also been 
relied upon'by both sides at the hearing before us. Dr, Pashu- 
pati Nath Sastri came to reside at No. 41 Bagh Bazar Street in 
April rgor and has since then been residing there. 

As regards the southern portion of the premises No. 43 Bagh 
bazar Street, he is unable to speak to the existence of any windows 
or openings on the western wall on the ground floor. He does say, 
however, that when he went into the plaintiffs’ premises, shortly 
before the date when he gave evidence, he noticed two windows on 
the western wall on the ground floor on the passage leading from 
the entrance to the premises No. 43, Bagh bazar Street. As regards 
the first floor of the northern portion he speaks to the existence of 
3 or 4 openings in the shape of arches from rgoo onwards 
(see Q. 54) As regards the first floor of the southern portion he 
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is unable to speak to the existence of any openings on the western 
wall thereof. The defendant’s counsel had before Dr. Sastri was 
examined already put to his case as to the age of the plaintiffs’ 
building when he cross-examined the plaintiff Debendra Nath 
Bagchi. He then tried to show that the northern portion of the 
plaintiffs’ building had not come into existence before January 
1902. Dr. Pashupati Sastri however made it definitely clear that he 
had been seeing the first floor on the northern portion with thè 
arches on the western wall from rgoo. At any rate when he came 
to reside in the locality in April rg0r, he found that the erection of 
the northern portion of the plaintifts’ building had been completed 
and that the arches in question did exist on the western wall on 
the first floor, Learned Counsel on behalf of the defendant, 
however, has strenuously contended before us that the documentary 
evidence (see in this connection Exhibit 18 and Exhibit 7A) 
showed that the northern portion had not come into existence on 
any date earlier than January 1902. He has also contended further 
that having regard to the turn which the case had taken in the first 
Court and having regard to the points made in cross-examination of 
the plaintiff Debendra Nath Bagchi, it was clear duty of the plain- 
tiffs to adduce satisfactory evidence for the purpose of inducing 
the Court to hold affirmatively that the northern portion of the 
plaintiffs’ building had been erected 20 years prior to the r7th 
October 1921, that being the date on which the wall was raised to 
the height complained of. It is perfectly true that the evidence 
adduced by the plaintiffs is not as full as it might have been ; but 
I am not prepared to say from a consideration of exhibits 18 and 
7A, taken by themselves, that the northern portion of the plaintiffs’ 
building had not been erected 20 years prior to the 17th October 
1921. The procedure which obtains when application .for assess- 
ment of newly erected building is made to the Corporation of 
Calcutta is well known and from an examination of the two exhibits 
referred to above, it is in the highest degree probable that the 
erection of the northern portion of the plaintiffs’ building must 
have been completed 20 years prior to the 17th October, 192r. 
But the matter really is clinched by the evidence of Dr. Pashupati 
Nath Sastri (See Q. 164 to 169) and on the evidence, as it stands 
as a whole, I find as a fact that the northern portion of the plaintiffs’ 
building was constructed 20 years prior to the 17th October, 192r. 
It would seem therefore from what has been stated above that 
the plaintiffs have made out a right to access and use of light and 
air through the four openings on the western side of their wall on 
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the first floor of the northern portion of theit building. It is said, 
however, by the defendant that the 20 years should be calculated 
not from the r7th October, 1921 but from September 1919, or, at 
any rate, from December roro, when the defendant was preparing 
to raise the wall in question to a height more than that at which it 
stood, What really happened in 1919 is to be found in the evi- 
dence of the defendant on pages 17x to 173 of the paper book and 
in Exhibit 13, being a copy of a petition of the plaintiff Debendra 
Nath Bagchi filed in this Court in February 1920. It does not 
appear therefrom that on any date prior to the 17th October 1921, 
the enjoyment of light and air through the said four openings on 
the western wall of the first floor of the northern portion of the 
plaintiffs’ building had ceased to be peaceable and as of right and 
without interruption. It may be thatthe access of light and 
air through the two windows, on the passage on the ground floor 
had become contentious, but we are not concerned, as has been 
indicated above, with these two windows on the ground floor 
because in my opinion the plaintiffs have not made out any case in 
respect thereof. In my opinion the terminal date for the calcula- 
tion of the period of 20 years referred to in section 26 of the Indian 
Limitation Act in respect of the said arches on the first floor must 
be taken to be the ryth October rg2t. 

I now proceed to consider issue No. 5 with reference to the ob- 
structions against the four openings on the western wall on the first 
floor of the northern portion of the plaintiffs’ building. The learn- 
ed Judge has come to the conclusion that it is difficult to say that 
the obstructions complained of are of such a character as to consti- 
tute an.actionable nuisance. For the purpose of fully appreciating 
the evidence on this point the learned Chief Justice and myself went 
down at the conclusion of the hearing of this appeal to have a 
view of the plaintiffs’ building. On the evidence on this point 
and having regard to the locality in which the building is situate 
and the nature and construction thereof and in particular the place 
where these four openings are, it being a verandah or passage 
from north to south, and the amount of light and air still left in 
the room immediately on the west of the verandah or passage 
referred to above, I am not prepared to say that the obstructions 
complained of are of such a character as to constitute an actionable 
nuisance. The result, therefore, is—so far as issue No. 5 is con- 
cerned—the answer is in the negative. ° 

There now remains for consideration the question of the en- 
croachment theon cornice. So far as the cornice at the roof 
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level of the first floor is concerned, it has not been encroached 
upon, and the encroachment, if any, is on the cornice at the roof 
level of the ground floor. The question of thé encroachment 
on the cornice, although referred to in the plaint, was not raised in 
the issues as it,.must have been given up. Therefore nothing 
further need be said about it. I therefore agree with the learned 
Chief Justice in holding that this appeal fails and that it should be 
dismissed with costs. 


N. N. Sett & Co: Attorneys for the Appellants. 
KR. C. Bose: Attorney for the Respondent, 


A. T. M. Appeal dismissed. 


PRIVY COUNCIL. 


Present: Lord Phillimore, Lord Carson, Lord Darling and 
Mr. Ameer Ali. 


LINGANGOWDA DOD-BASANGOWDA PATIL AND OTHERS 
fj s 


BASANGOWDA BISTANGOWDA PATIL AND OTHERS. 
[ON APPEAL FROM THE HicH Court AT Bomsar.] 


Res ¥udicata—Prior suit by joint Jamily manager—Decree therein as binding 
minor members—Privy Council practice -Raising questions abandoned in 
the High Court—Code of Civil Procedure (Act V of.1908) s. 11. Expl. 6. 


If the Court considers that the manager of a joint Hindu family was acting on 
behalf of minor members in a previous suit, then a decree obtained is binding on 
them under s. 11, explanation 6, Civil Procedure Code. 
Jaw and fact. 


It is a question of mixed 


A point of law given up in the High Court can be raised before thd Privy 
Councif so long as it is a pure point of law and it is not unfair to raise it. 

Consolidated appeals by special leave from two-decrees of the 
Bombay High, Court, affirming, two decrees of the Subordinate 
Judge of Dharwar. The suite were for partition and raised the 
question whether the respondents were entitled to share in the 
family property. 
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"The present appellants’ father had in 1904 sued the.respondents 
for certain land alleged to be his and under his management, com- 
plaining of interference with his possession, and seeking an injunc- 
tion. The defence shortly stated was a joint title. In the result 
the:suit was dismissed and appeals failed, as the respondents were 
held to be members of the family and there had been no exclusion. 

In the suit the subject of this report the appellants claimed not 
to be bound by the previous judgment, being minors and not parties, 
and that their father’s suit was not on their behalf. 

The judge of first instance found to the contrary as also that on 
facts the respondents were family members. 

On appeal the High Court affirmed the decision on the ground 


of ves judicata and no other. 

A certificate for leave to appeal was refused by it as being 
time barred. The Privy Council however granted special 
leave. 

Kenworthy Brown for the Appellants cited Ram Narain v. 
Bisseshar Prasad (1) and Sundar Lal v. Chittar Mal (2) and con- 
tended that explanation 6 to s, rx of the Code did dot apply since 
the suit was not as to title but as to possession. 

Sir George Lowndes K. C. and E. B. Raikes for the Respon- 
dents relied on Zala Kalyan Das v. Sheikh Magbul Ahmed (3) as 
to the contention abandoned before the High Court not being 
capable of being raised again. They also relied on Kunjan Chetti v. 
Sidda Pillai (4) to support their contention that the appellants were 


represented in the former suit, 
Kenworthy Brown replied. 


The judgment of their Lordships was delivered by 


Lord Phillimore. Their Lordships have listened carefully to 
the arguments of Counsel for the appellants, but they are of 
opinion that on the first point, which, decided in the way in 
which they propose to decide it, determines the appeal, the 
judgment of the High Court was right. Their Lordships adopt 
their reasoos. It was necessary for a decision in the previous suit 
that the Judge should consider what was the position in the 
family of the fourth and fifth defendants, now the present respon- 
dents, and he came toa very clear decision on the evidence, 
that not only were they members of the joint family, but that they 
were in possession of some of the joint family property. It seems, 

(1) (1888) I. La R. to All. 435. (2) (1906) I. L. R. 29 All. r. 

(3) (1918) 22 C. W. N. 866. (4) (1899) I. L. R. 22 Mad. 461, 
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therefore, to be beyond doubt that the question has been decided 
in previous litigation between the parties. That is the material part 
of the decision of the High Court except with regard to one 
point which was urged by Counsel for the appellant, and to 
which their Lordships have given further consideration. The judg- 
ment says: “ It has not now been urged as it was urged in the 
lower Court that the present plaintiffs, who are the sons of the 
plaintiff in that suit, are not bound by the decision.” Counsel -for 
the appellants says-truly that nobody is ever precluded from raising 
a point of law, except where there are some other considerations 
which would make it unfair that he should raise it. But when he 
seeks to argue it now, the answer is, that this was not a pure point 
of law. It depended very largely upon the facts. In the. case of 
an Hindu family where all have rights, it is impossible to allow each 
member of the family to litigate the same point over and. over again, 
and each infant to wait till he becomes of age, and then bring an ac- 
tion, or bring an'action by his guardian before ; and in each of these 
cases, therefore, the Court looks to the explanation 6 of section 11 
of the Code of Civil Procedure to see whether or not the leading 
member of the family has been acting either on behalf of minors 
in their interest, or if they are majors, with the assent of the majors. 
In this case there is no question of majors. It seems clear that 
the plaintiff in the previous suit was acting on behalf of himself 
and his minor children to try to exclude a collateral branch from 
a share of the family property. If he had succeeded the judgment 
would have inured for the benefit of the children, and as he has 
failed, they must take the consequences. Their Lordships had 
occasion to comment upon and apply this explanation 6, in the’case 
of Mata Prasad v. Nageshar Sakai (1). 

In their Lordships’ view this appeal fails, and they will humbly 
advise His Majesty that.it be dismissed with costs. . 

Douglas Grant & Dold: Solicitors for the Appellants. 

T. L. Wilson & Co: Solicitors for the Respondents.. 
H, C, ' . Appeal dismissed. 


(1) (1925) I. L. R. 47 All. 883; L. R. 52 t A. 398; 43C. L.J. 51. 
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“Present: Lord Phillimore, Lord Darling, Mr. Ameer Ali 
and Sir Lancelot Sanderson. 


BANKU BEHARY CHATTERJI 
De 


NARAINDAS DUTT AND OTHERS. 


[ON APPEAL FROM THE HIGH Court at CALCUTTA.) 


Execution of decree—Limitation—Order for -transmission— Mortgage decree— 
Personal decree—Indian Limitation Act (IX of 1908) Sch I, Art. 183. 


On a petition by a judgment-debtor, a consent order of the High Court was 
obtained transmitting a decree to the District Court for execution. On reaching 
the latter Court an objection under the Limitation Act, Art. 183, was 
renewed : 

Held, thatthe order did not operate to revive the decree so as to extend the 
statutory period for making an application to enforce it, and that the transmission 
order was a ministerial and not a judicial one, 


The twelve years within which a mortgage decree can be enforced against the 
mortgagor personally commences to run from the date of the final decree not 
from the time when on sale the deficiency is found: Chutterput Singh v. Sait 
Sumari Mull (1) approved. . 

Appeal from a decree of the Calcutta High Court reversing an 
order of the Subordinate Judge of Hoogly. 


The principal point in the appeal was as to whether an applica- 
tion for execution of a decree of the High Court was barred under 
Art. 183, Sch. I of the Indian Limitation Act. The appellant was 
the applicant. The Subordinate Judge held that the application was 
barted, but the High Court took the opposite view, relying on 
Chutterput Singh v. Sait Sumari Mull (x). 

The facts appear in the judgment below. 

Sir George Lowndes K, C. and Dude for the Appellant sought to 
distinguish Chutterput Singhs case (1) and referred to Srikary 
Mundul v, Murari Chowdhry (2) and Krishna Kumary. Pasupati 
Banerjee (3). 

DeGruyther K. C. and E. B. Raikes for Respondents Nos, 1 
and 2. 

The judgment of their Lordships was delivered by 

\(1) (1916) I. L. R. 43 Cale. 903 ; 23 C. L. J. 645. 

(2) (1886) 1. L. R. 13 Cale, 257. (3) (1921) 25 C. W. N. 740. 
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P. C- Lord Phiilimore: This case involves two questions upon the 
isa: Limitation Act. One Sarat-Chunder Dutt effected four mortgages 
Banka Behary upon his various properties, ‘The first encumbered two properties 
Chatterji only ; the second and third encumbered the same two properties 
Naraindas Dutt. And thirty-four others ; the fourth. which has given rise to the present 
Sf appeal, encumbered all thirty-six and nominally at any rate, some 
February, 22. 
palit three others. 

The fact that there were these additional properties might in one 
view have some bearing upon the points to be decided, and the 
counsel for the respondents insisted upon them ; but in their Lord- 
ships’ view they are so shadowy and uncertain that they may be 
thrown out of consideration in the present case. 

The date of the fourth mortgage was the 21st December, 1900 — 
the fourth mortgagee being the present appellant. ` 

` In 1903 the mortgagor partly paid off the fourth mortgagee by 
assigning to him certain mortgages valued at Rs. 35,000 in part 
satisfaction of his claim. 

In Igor the first mortgagee brought a suit on the Original Side 
of the High Court of Caleutta, making the three subsequent mort- 
gagees and the mortgagor parties and obtained the usual preliminary 
decree on the 27th August, 1902, in ‘respect of his mortgage and the 
other mortgages and a final decree on the 4th February, 1905. 

In August, 1905, the two properties, which were the subject of 
the first mortgage, were sold, and sufficient was realised to pay off 
the first mortgagee and leave some surplus. l 

In February, 1917, the properties subject to the second and third 
mortgages, were sold, and their proceeds with the balance left from 
the previous sale about equalled what was due, possibly not quite 
enough to pay them. But apparently the second and third mort- 
gagees were satisfied. 

The fourth mortgagee took no further steps. In April, 1919, the 
mortgagor died, leaving two sons, the respondents, numbers r and 2, 
and.on the 2zoth May, 1919, the appellant, on the suggestion that 

* . the mortgagor was dead, that his two sons and his widow represented 
him, and that he had left property outside the limits of the Original 
Jurisdiction of the High Court, and within the jurisdiction of the 
District Court at Hoogly, made an application that satisfaction of his 
judgment might be entered in respect of the sum of Rs. 35,000, and, 
that he might be at liberty to execute his decree- for Rs: 82,725, 
being the balance» of principal and interest against the widow and 
the two sons, and that for this purpose the proper papers should be 
transmitted to the District Court at Hoogly. 
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Upon this suggestion an administrative order according to thé 
cursus curiæ was made by the registrar and supported by a certificate 
of a judge stating that satisfaction had not been made of the full 
judgment debt, and that no order had been made in his Court for 
execution of the decree, and fixing the necessary costs.of the 
certificate. 


Thereupon the appellant applied to the Subordinate Judge at 
Hoogly for an order for sale of the properties within the jurisdic- 
tion which were alleged to have belonged to the deceased mortgagor 
and' notice of this application was given to the respondents and the 
widow. 


Their proper course, there is no doubt, was to raise any objection 
they might have in the Court of the Subordinate Judge. Instead, 
however, of so doing, they applied by petition to the High Court, 
raising among other points the following—that the widow was not 

‘liable as a representative of her deceased husband, that the proper- 
ties sought to be seized and sold were not his at his death, but had 
been given tothe widow, and they raised the question of the 
Limitation Act. 


Thereupon by consent the order for transmission was amended 
by striking out the widow and modifying the claim against the 
respondents so as to make it clear that they would be only liable in 
respect of property of the deceased which had come to their hands, 
and the registrar’s order being so amended, the respondents with- 
drew from opposition to the order for transmission from the ` High 
-Court to the District Court. 


The case having thus got regularly into the District Court, the 
respondents then renewed their objection on the Limitation Act, 
and the Subordinate Judge delivered judgment against them, being 
of opinion that the decree-holder had not lost his right to have 
execution, but this judgment was reversed by the High Court— 
hence the present appeal. . 

‘Upon the first question to be decided, their Lordships have little 
doubt that the decision of the High Court was right. The article 
of the Act dealing with this question is thus expressed in tabular 
form :— 


§09 


P.C. 
1927. 
ww 
Banku Behary 
Chatterji 


v. 
Naraindas Dutt. 





Lord Phillimore. 


sto 


P. C: 


1927. 
we 
Banku Behary 
Chatterji 


CA 
Naraindas Dutt- 





Lord Phillimore. 





THE CALCUTTA LAW JOURNAL. (Vou. XLV. 


iene 


Description of Period of Time from which period 
Application. Limitation. begins to rune 
183.—To enforce a Twelve When a present right to enforce the judgment, 
judgment, decree years. decree or order accrues to some person cap- 


able of releasing the right : 

Provided that when the judgment, decree or 
order has been revived, or some part of the 
principal money secured thereby, or some 
interest on such money has been paid, or some 
acknowledgment of the right thereto has 
been given in writing signed by the person 
liable to pay such principal or interest, or his 
agent, to the person entitled thereto or his 
agent, the twelve years shall be computed 
from the date of such revivor, payment or 
acknowledgment or the latest of such revivors 
payments or acknowledgments, as the case 
may be. ` 


or order of any 
Court established 
by Royal Charter 
in the exercise of 
its ordinary ori- 
ginal civil juris- 
diction, or an 
order of His 
Majesty in Coun- 
cil. 


eens meae 





- hanmasnanenn 

The rights of the appellant to enforce the decree had all to be 
exercised within twelve years from its date—that is, twelve 
years from the 4th February, rgo5—and he took no step. 
till r919. ` 

It is idle to say that he was waiting for previous mortgagees to 
take steps. After decree every party to a suit is an actor and can 
take steps to enforce the decree. And if this is true in other cases, 
so especially is it true when it is a case of a mortgagee, the amount 
of whose debt has been ascertained and decreed. 

If the other mortgagees were so slow in exercising their rights as 
to imperil his, he ought to have taken action earlier. 

Then it is suggested on his behalf, that he could not haves a 
personal decree till all the mortgaged properties had been exhausted 
by sale. This is true, but it does not mean that he could first wait 
till just short of twelve years before selling and then take another 
period just short of twelve years for a personal decree. 

His right to a personal decree accrued (to use the words of the 
Act) along with his other ‘rights, when the final decree was made. 
If he wished to exercise itin time, he must also take timely 
steps for those proceedings which were a necessary preliminary. 

_ The second question is more difficult, and their Lordships 
have been in considerable doubt about it. But upon the whole they 
think that the decision of the High Court cannot be disturbed. 

The circumstances of the case are very special and not likely 
to occur again. It was decided by the High Court of Calcutta in 
the case of Chutterput Singh v. Sait Sumari Mull (x) a Full Bench 
decision of the year 1916, that an application for transmission of a 


(1) (1916) I. L., R. 43 Cale. go3. 


1 


4 


Vou. XLV.] PRIVY COUNCIL. 


decree from the High Court toa District Court was not by itself a 
revival of the decree within the meaning of the Act inasmuch as it 
was a mere ministerial act of an officer of the Court and not the 
judicial act of a judge. 


Their Lordships have considered that case, and they think that 


it was rightly decided. But itis said that in the present case the. 


action of the respondents in applying by petition to the: High Court, 
and thereafter agreeing to the consent order, took.the amended 
order of transmission out of the class of ministerial orders and made 
ita judicial order. Their Lordships will examine this contention. 


Under the present and regular practice, the judgment-debtor has 
no notice of the application for the order of transmission. His first 
information is when he gets a notice from the Court to which the 
case has been transferred and is required to show cause why the 


` decree should not be executed by that , Court against him. But as 


it appears from the narrative inthe case cited, there was at one 
time a procedure in the High Court of Calcutta, a procedure not 
authorised by the Code, under which the judgment-debtor had notice 
of the application for transmission and presumably could appear and 


oppose it. ` 


Possibly the practitioner in the present case had this idea in 
mind ; bat he was mistaken, and he went near to imperil his clients’ 
case, 


It remains however, that the order of transmission would be 
tightly made ex-parte and as a ministerial act. 


Treating it otherwise, the practitioner raised all the defences 

which he could and should raise at the later stage. Then by consent 
the instrument of transmission was rectified in certain particulars. 
First of all the widow was struck out. The omission of her name did 
not concern the other respondents and may be taken as her objec- 
tion and not theirs. Secondly, the order was amended and rightly 
amended to show that the respondents were only liable to the extent 
(if any) of the’ property within the District which had come to their 
hands. 


_ This was little more than putting the order for transmission into 


the correct form, in which it ought to issue, leaving all objections of 


substance to be raised in the District Court. 


Then it is said that the instrument professes to be an order, and 
reliance is placed on the words- “it is ordered that the said defen- 


` “dant.:..../.....be at liberty to execute the snid .decree”, and it is.said 
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that these words are repeated in the amended form, as the result of 
the consent order. 


To this the answer made in the Court below seems sufficient. 
Accompanying the order of transmission and a necessary companion 
to-it is the certificate of the Judge of the High Court, and he certi- 
fied that “no order had been made by this Court for execution of 
the said decree”. 


In the view of the High Court, the operation of the consent order 
was limited to the removal of certain preliminary objections which, 
strictly speaking, the respondents should have urged in the District 
Court, but which having been urged in the High Court, became 
an obstacle to be removed, and which the decree-holder was glad to 
have removed, but which could only be removed from the file of the 
Court vy a consent order. 


Their Lordships are unable to dissent from this view, and their 
Lordships will therefore humbly advise His Majesty that this appeal 
should be dismissed with costs. 

W. W. Box & Co.: 


„Watkins & Hunter: Solicitors for the Respondents. 


Solicitors for the Appellant. 


H. C Appeal dismissed. 


Present: Lord Phillimore, Lord Carson, Lord Darling, 
Mr. Ameer Ali and Str Lancelot Sanderson. 


TADI BULL) GANGI REDDI 
v. 


TADI BULLI TAMMI REDDI AND ANOTHER. 


[On APPEAL FROM THE HicH Court AT MADRAS.] 


Hindu Law—Religious charity—Appropriation by Karta—Evidence of dedica- 
tion—Appropriation of profits. 

A dedication of a portion of the family property for the purpose ‘ofa 
religious charity may be validly made without any instrument in writing, 
even if it be an appropriation of some landed property, and the éZarta’s 
act would be valid if assented to in any way, however informally, by the 


other family members. Such an appropriation may even (if the property 
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allotted be small as compared with the family’s total means) be made by him 
without consent. The appropriation must be by an act of the manager 
inter vivos and must not be de futuro by will. 

The circumstance that the karta regularly paid the expenses of a choultry 
out of family property profits not fully exhausting them, does not establish a 
dedication thereof to charity. 

Appeal from a decree of the High Court at Madras reversing 
a decree (so far as material to the appeal) of the Subordinate 
Judge of Coconada. 


The appellant sued for partition. In the appeal the ques- 
tion was whether the deceased &avfa had effectively dedicated 
the profits of an usufructuary mortgage to the expenses of a choultry 
by an act éntervivos. The will of the deceased recited that the 
mortgage was his self-acquired property and purported to apply 
the profits to the charity. The property was however conceded in 
the suit to belong to the family, but it was claimed to have 
been dedicated by the deceased during his lifetime. 

The Subordinate Judge held against the dedication. 


The High Court (Spencer and Kumaraswami JJ.) held on the 
evidence that there had been a dedication. 

The facts appear in the judgment. 

DeGruyther K. C. and Narasimham for the Appellant : 

No dedication was proved. It ought to have been established 
that the donor intended an irrevocable alienation to either him- 
self or a trustee for a charitable purpose. The evidence as to appli- 
cation of the income for the charity was not sufficient in itself: 
Konwur Doorganath Roy v. Ram Chunder Sen (1); Abhiram 
Goswami v. Skyama Charan Nandi (2). The whole of the income 
was not exhausted by the appropriation, Hence that was not 
sufficient ; Govinda Doss v. Venkata Perumal (3). In Ramalinga 
Chetti v. Sivachidambara Chetty (4) there had been a gift on the 
occasion of a funeral of one of the family members. 

The Respondents did not appear. 

The judgment of their Lordships was delivered by 

Lord Phillimore: This case, turns on a. question of fact. 

. A member of the family of Reddi, whom it is convenient to call 
Gangi Reddi, was a merchant carrying on business at Cocanada. 
He died in April, 1917. He had two sons, one of whom prede- 
ceased him, leaving a son—the present plaintiff. The younger son 

(1) (1876) 1. L. R 2 Cale. 341; L. R. 4 I. A. 52. 

(2) (1909) I. L. R. 36 Calc. 1003; L. R. 36 1. As 148 ; 10 C: L. J. 284. 

(3) (1914) a7 Mad. L. J. 195. (4) (1918) I. L. R. 42 Mad. 440, 
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P.C. © and his son are the present defendants. There weré also several 

1927. | daughters, 
Tadi Bulli Gangi Gangi Reddi made three wills asserting that his property was 
Reddi self-acquired property, and being such that he could dispose of by 
| Tadi Bulli Tammi « Will. It has, however, been decided that his property. is to be 
Reddi. regarded as ancestral family property, and not such as he could dis- 


Lord Phillimore. pose of by will. 


The younger son had assisted his father in his later years and 
was according to the will tobe manager of the family property, 
and in fact he undertook to manage it and did so till this suit 
was brought on the 18th December, rgr8, By it the plaintiff's 
claim to a half share of the entire family property was asserted and 
a partition was demanded. 


The plaint contained various allegations of malversation by the 
first defendant. 


When the case came on for triala number of questions arose 
which were disposed of by the Subordinate Judge. Most of his 
directions were confirmed by the High Court on appeal. In the 
cases in which the judgment of the Subordinate Judge was so 
varied the decision of the High Court has been generally accept- 
ed. The only point remaining is that which is the subject of the 
present appeal. AEA 


. The earlier clauses of the will provide for certain distributions 
between the wife and sons and daughters which are either not 
questioned or have been disposed of by the judgments already 
mentioned. The last clauses of the will run as follows :— 


“7, I advanced a loan to Muchilika Appalaraju and ‘others of 
Chengondapalli, Ernagudem Taluk, took an usufructuary mortgage 
of Chengondapalli and its hamlets Patnam Madampatt, etc., forming 
a muttah belonging to the said Appalaraju and others and have been 
managing the same. The net profits realised from the said muttah 
annually, I have been giving away for the expenses of feeding, etc., 
in the choultry which I built in Gollalamamidada and ave been 
making credit and debit entries accordingly in the accounts also. 
So long as the said Chengondapalli muttah is in our possession ` 
according to the term, the net profits annually: realised therefrom ' 
shall be paid for the expenses of the said choultry even after-my- 
death, and Bulli Thammi Reddi shall look after the whole manage- 
ment needed for it. Besides this, the interest that may annually be 
realised on a sum of Rs. ro,000, ten thousand rupees, out of my own £ 
funds shall either be spent ‘to meet the experises ‘of the charity ` 
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choultry at Gollalamamidada- once a year or shall be kept in deposit 
for the said purpose. 


“8. The will already executed by me on 13th May, 1906, and’ 


registered as No. r2 on pp. rex to 114 of Vol. 4, Book III, in the 
office of the Sub-Registrar of Bikkavole is hereby cancelled and this 
will'has been executed to take effect from the time of my death. 
This will is executed with my consent.” 

It has been stated that Gangi Reddi claimed that his property 
was all self-acquired. He asserted this claim in the first paragraph 
of the will in question ; but as it has been decided that this claim 
was not well founded he could not dispose of his property or found 
a charitable endowment by will. In the present suit the plaintiff 
disputed the validity of this endowment, and the first defendant 
supported it. 

Originally the defence rested upon the proposition that the pro- 
perty was self-acquired ; but during the progress of the case the first 
defendant was allowed to raise further defences, namely, that there 
had been a dedication to charity during the life time of Gangi Reddi, 
and that the plaintiff's father and other persons interested had 
acquiesced in the dedication. As regards the sum of Rs 10,000 the 
Subordinate Judge upheld this dedication while in respect of the 
usufructuary mortgage he helithat there was no dedication. As 
regards so much of the charity as he held to be validly founded, the 
Judge directed that the management should be with the two bran- 
ches‘of the family in alternate years, varying in this respect the 
direction in favour of the first defendant which appears in the 
will. 

The plaintiff accepted this decision, and soit must be taken 
as settled that there was a valid constitution of a charitable endow- 
ment to the extent of the Rs. ro,o00. The first defendant was not 
content with the other part of the decision and appealed to the High 
Court, which decided that there was an appropriation of the usu- 
fructuary mortgage as well as of the Rs. 10,000 to the charitable 
endowment. 

It is from this decision that the plaintiff now appeals. 

It is much to be regretted that the first defendant has not seen 
his way to be represented before their Lordships ; but the facts of 
the case have been fully presented by counsel for the appellant, and 
every portion of the evidence on the record has been brought to 
their Lordships’ notice. š 

A dedication of a portion of the family property for the purpose 
of a'religious charity (and the charity which Gangi Reddi purported 
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to endow is of this nature) may, according to Hindu law, be validly 
made without any instrument in writing, even if it be an appropria- 
tion of some landed property, and the act of the karta of the family 
would be valid if assented to in any way, however informally, by the 
other members of the family. Such an appropriation may even (if 
the property allotted be small as compared with the total means of 
the family) be made by the karta without consent. This much was 
not questioned by counsel for the appellant. 


But the appropriation or alienation must be made by the mana- 
ger by an act inter vivos, and must not be an alienation de futuro 
by will, 

In the view of the Subordinate Judge the foundation so far as the 
Rs. 10,0¢c0 was concerned, was supported by the principles above 
stated, but the other endowment was not. In the view of the High 
Court both stood upon the same footing. 


The evidence in the case was somewhat meagre. The plaintiff 
gave evidence and had nothing material to depose on this subject, 
but he relied on entries in the family book of accounts, The first 
defendant said that his father wanted a choultry for Brahmins to be 
built, and that it had been located in its place for ten or fifteen 
years. The clerk in the service of the deceased verified the accounts 
and spoke as toa mortgage on an estate called Toyyeru, held in 
common by Gangi Reddi and another man named Basavi Reddi, 
the profits of which so far as it came to Gangi - Reddi were used by 
him for the expenses of running the choultry, the balance or surplus 
being spent by Gangi Reddi on his own account. He further said 
that ata later date the usufructuary mortgage of (hegondapalli, 
spoken of in the will, was also acquired. In cross-examination he 
stated that there were separate khatas or accounts relating to 
Toyyeru, Chegondapalli and the choultry kept in the ledger books, 
and that the expenses incurred for the choultry used to be debited 
to the choultry account from day to day. 


This is all the material oral evidence, and it is meagre enough ; 


‘but the first defendant, on whom lies the burden of supporting 


this endowment, offered some documentary evidence of 
importance. 


Gangi Reddi—as it has been said—made three wills. The first . 
dated 13th July, 1905, was confined to provisions relating to mem- 
bers of the family. In the second, dated the 13th May, 1906, these 
words occur: “From after my death interest accruing on a sum of 
Rg. 10,000, ten thousand rupees, shall be paid once a year for the 
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Dharma Chathram (charity house) situate in Gollalamamidada” ; and 
in the third will comes thé clause already mentioned. 

Now the third will states historically that he has been giving 
away the net profits of the usufructuary mortgage for the expenses 
of feeding, etc., in the choultry, and that he had been making credit 
and debit entries accordingly in the accounts, and then proceeds 
to direct that so long as the mortgage remains in the possession of 
the family the net profits annually realised shall be applied in the 
same manner. 

This is not quite in agreement with the statement of the clerk, 
who speaks of a surplus or balance which was applied to the ordi- 
nary family expenses ; but still there is the statement which is not 

- to be neglected. 

The other document of importance is a deposition which Gangi 
Reddi made on the r6th October, 1903—that is before any one of 
the three wills were made. It would appear that in that case he 
was suing upon a promissory note, and that the defence was that 
it was a forgery, and that this defence was supported by a sugges- 
tion that he had not money enough to be ina position to lend the 
sum, whenever it was, said to be due on the promissory note. 

Their Lordships would gather that the transaction had been 
effected by the elder son who at the time of the deposition, had not 
been long dead, and that some difficulty may have arisen because 
he was dead at the time when the trialcame on. In that deposi- 
tion Gangi Reddi started by giving himself a character as a substan- 
tial person, and he said as follows :— 

“I am plaintiff. Ihave been dealing for the last ‘forty years. 
All this is my self acquisition. I am illiterate. Iam only a marks- 
man. I earned my property by trade. I paid this year Rs. 265 or 
275 as income-tax I get about Rs. 3,000 from my lands. I endowed a 
choultry at Samarlakota for Rs. 10,000. I gave a lease-hold right of 
the annual value of Rs. 1,200 for 25 years fora chatram in my 
village. My son asked me to endow the chatram for lame and blind 
people, with the interest accruing on Rs. 10,000 funded capital. I 
am going todoso hereafter. Basivi Reddy and myself are the 
biggest merchants of my village. There are no big merchants in my 
village who are not of my caste or in the neighbouring villages. For 
the last ro or 14 years my son was carrying on all my affairs. I and 
Basivi Reddy are partners in the Rice Millat Nidadavole. I had 
dealings with Defendants. Myson was conducting business on my 
behalf with the Defendants.” 

He was cross-examined upon this statement, and he then said 
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“the lease right with which I endowed abe choultry is held jointly 
by me and Basavi Reddi”. 

This deposition, it may be said, cuts both ways. It supports 
the statement that he had endowed a choultry, and further supports , 
the endowment with Rs. 10,000. But if the leasehold right was 
held jointly with Basavi Reddi, it was the leasehold right of Toy- 
yeru and not of Chegondapalli, which apparently he held alone, and 
the statement if it relates to Toyyeru cannot be evidence of an 
unrevocable donation of that property, because no such case is now 
set up. í 

Neither Court in India seems to have noticed tbis. It agrees 
with the accounts and with the evidence of the clerk that at one 
time some of the profits of the Toyyeru mortgage were applied to 
support the choultry. If so it would be a ¢emporary arrangement by 
which the deceased, in that way applied at his pleasure portion of 
his income to the upkeep of the charity. - 

From the accounts it appears that some money was spent on the 
choultry at’as early 2 date as 1897, and that the building was set up 
in 1899, 

Down to the year 1900 such expenditure as was made upon the 
choultry was debited in that Toyyeru account and not to the 
Chegondapalli account. This expenditure did not exhaust the 
profits from Toyyeru, and the mode of accounting simply points to 
those profits as being used as the purse out of which the deceased 
made his charitable contribution. 


After 1900 and until rgrr an account of the expenses on the 
choultry never amounting to more than a few hundred rupees a 
year, and much less than the receipts of corresponding date from 
the Chegondapalli mortgage, was regularly kept ; but there was no 
transfer of the debit to Chegondapalli, and no correlation between 
the two accounts till December, 1911, when the sum of Rs, 8,400 
for the charity another sum of Rs. 11,240, being the loss on a parti- 
cular trade, were both debited to the account of Chegondapalli, and 
even then left it in credit to the extent of Rs. 6,321. Such accounts 
as have been filed since that date are simply accounts kept contem- 
poraneously for the two purposes without any correlation or transfer 
from one to the other. 

- These accounts support the appellant’s case. They are incon- 
sistent with any ‘appropriation of the full net profits of the usufruc- 
tuary mortgage to the purposes of the choultry. They do not even 
show any regular ‘appropriation year by year of any fixed sum or 
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indeed of the annual cost of upkeep fixed or unfixed, to the account 
of the charity. i 

Their Lordships, however, have been embarrassed by the view 
taken in both Courts as to these accounts. There is a passage in 
the judgment of the Subordinate Judge in which he says that there 
is “no doubt of the fact that in the Chegondapalli Khata the income 
was being shown as having been taken onto the account of the 
ehoultry in the account books maintained during the time of late 
Gangi Reddi. This fact could not be denied on plaintiffs side. 
But the plaintiffs counsel contends that though expenses fora 
charity might be met from out of a particular property it cannot be 
held that that property was dedicated for the upkeep of the 
charity.” 

This looks at first sight like a finding that the whole proceeds 
of the usufructuary mortgage were applied to the benefit of the 
choultry, and if this were the case there must be some error in the 
presentation of the accounts as printed, some material omissions 
or some explanation which if the respondents had been represented 
by counsel would have been furnished. The result has been to 
necessitate very careful enquiry. 

But as their Lordships have already noticed, there is an initial 
mistake in the judgment of the Subordinate Judge. He had failed 
to notice that the deceased in his deposition must have been speak- 
ing of the other estate. Further, when the passage of his judgment 
is more carefully scrutinised, it would seem that he had not thought 
it necessary to draw the distinction between meeting all the expenses 
of a charity out of a particular property, and applying all the receipts 
of that-property to the charity. 

His judgment, so construed, does not throw suspicion upon the 
accounts. As to the High Court, the learned Judges say :— 

“It appears from the accounts that the income from the muttah 
was utilised for the expenses of the choultry from the date of its 
opening, The evidence shows that there wasa dedication of the 
income from the muttah for the purpose of the upkeep of the 
choultry.” . 

Much of this paragraph, as already observed, is founded ona 
mistake ; but be this as it may, their judgment is consistent with a 
view that the profits of the usufructuary mortgage were not all 
applied to chaiity ; but merely that they were treated as the purse 
from which the expenses of the charity were met. 

This being so, the accounts and the evidence of the clerk really 
conclude the matter, and their Lordships must hold that there was 
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no dedication of the Chegondapalli mortgage by any act inter vivos, 
and that the view of the Subordinate Judge was right; and their 
Lordships will humbly advise His Majesty that the appeal should 
be allowed, and the judgment of the Subordinate Judge restored 
with the costs here and below. 


Douglas Grant & Dold: Solicitors for the Appellant. 
He C. í Appeal allowed. 


Present: Zord Phillimore, Lord Sinha, Lord Blanesburgh, 
and Sir Lancelot Sanderson. 


MAHARAJA BAHADUR KESHAVA PRASAD SINGH 
v. ' 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 
[On APPEAL FROM THE Hicu Courr AT PATNA. ] 


Alluvion—Gradual accretion— Reformation in Situ—Rights of riparian own- 
ers—Alluvion and Diluvion Regulation (XI of 1825), Sec. q. 


Land which by fluvial action has gradually accreted to that of a riparian 
owner. does not become his property under Bengal Regulation XI of 
1825, S. 4, if it is a reformation on the side of diluviated land of another 
owner who has neither given up his right to it nor let adverse posses- 
sion run. This principle applies whether the land of the two owners was 
originally on the same or on the opposite side of the river : Lopes v, Mud- 
dun Mohun Tkakoor (1); Hursuhai Singh v. Lootf Ali Khan (2); and Sardar 
Fagjot Singh v. Brijnath Kunwar (3) followed. Raghoobur Dyal Sahoo v. 
Kishen Pertab Sahee (4) distinguished. 

If a person becomes the proprietor of lands by reason of their gradual 
accession to his other lands, a fresh assessment of such accreted lands under 
Act 1X of 1847 will be necessary before he can be called upon to pay revenue 
in respect of such accreted lands. 


Appeal from:a decree of the Patna High Court affirming a 
decree of the District Judge, Shahabad, 


The material facts appear in the judgment reported below. 


(1) (1870) 13 Moo. I. A. 467 (475); 14 W. R.P. Cn 5B. L, R. 521 
(2) (1874) L, R. 21. A.28; 14 B. L. R. 268. 

(3) (1900) I. L. Re 27 Calc. 768 ; L. R. 27 I. A. 81. 

(4) (1879) L. R. 6 1. A. 211. 
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DeGruyther K. C. and Æ. B. Raikes for the Appellant: The 
accretion was gained by gradual accession within the meaning 
of Reg. XI of 182s, section 4, cl. (1): Secretary of State v. 
Raja of Vizianagaram (1). A good title was thus obtained. Re- 
liance was placed on Rughoobur Dyal Sahoo v. Kishen Pertab 
Sakee (2); John Doe v, East India Co.(3); Eckowrie Singh y. 
Heeraloll Seal (4) ; Nogender Chunder Ghose v. Mahomed Esof (5) ; 
and Balusu Ramalakshmamma v. Collector of Godavari (6). The 
case of Lopez v, Muddun Mohun Thakoor (7) is not consistent 
with other Privy Council rulings. 

We rely alternatively on section 4, cl. (5) of the Regulation, 
and submit a title was obtained on the principle recognized 
there : Attorney-General v. McCarthy (8); Hinton v. Ashby (9) ; 
Mayor of Carlisle v. Graham (10) ; and Foster v, Wright (11). 

As to custom this we submit was proved. The evidence was as 
in Dhanj v. Gangananda Singh (12). 

Assuming a good title, in the appellant the sale was invalid 
since there was no assessment, but if no title the sale was 
likewise invalid since the Collector had no jurisdiction to sell the 
land to recover arrears due in a different district: Balkishen 
Das y. Simpson (13). Plaintiff since he sued in ejectment had to 
establish his title. 


Dunne K., C, and Kenworthy Brown for Respondent, (were not 
called on as to the validity of the sale if a title was not 
established by the appellant): The finding was one of reforma- 
tion fz situ. The observation in Zofez's case (7) relied on was a 
material part of the decision. The rule being a decision as to 
the true construction of the Regulation it applies whether the 
lands were onone side or opposite each other. The rule has 
been frequently affirmed : Hursuhai Singh v. Lootf Ali Khan (14) ; 
Sardar Jagjot Singh v. Brijnath Kunwar (15). We submit that 


(1) (1921) 3. L. R. 47 Mad. 207; L. R. 49 I. A. 67; 35C. L. J. 463. 
(2) (1879) L. R. 6 1. A. 211. {3) (1856) 6 Moo. I. A. 267. 
(4) (1868) 12 Moo. I. A. 136; 11 W., R. P.C.2; 2 B. L. R. P.C. 4. 
(5) (1872) 10 B. L. R. 406 (P. C.) 3 18 W. R. 113. 
(6) (1899) I, L. R. 22 Mad, 464; L. R. -26 I. A. 107. 
(7) (1870) 13 Moo. I. A. 467 (475); 14 W. R. P. C.113 5 BLL. R. 521. 
(8) (1911) 2 L. R. 260. (9) (1896) 2 Ch. 1. 
(10) (1869) L. R. 4 Ex. 361. F (x1) (1878) 4 C. P. D. 439. 
(12) (1925) I. L. R. 4 Pat. 788; L. R. 52 h A. 279. > 
(13) (3898) I. L. R. 25 Cale. 853; L. R. a5 L A- 151. 
(14) (1874) L. R.2 L A. 28; 14 B. L. R. 268. 
(15) (1900) I. L. R. 27 Cale, 768; L. R. 27 L A 81, 
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Ritraj Koer vy. Surfaraz Koer (1) is inno way inconsistent with 
with Lopez's case (2). The following were also cited : Court of Wards 
v. Radha Prosad Singh (3); Collector of Rajshahye v. Soondurce 
Debia (4) ; Sarat Sundari Deya v. Soorjya Kant Acharjya (5). 

In India fluvial action is of a different character to that in 
England and English law should not be applied. 

The previous decisions of the Board apply irrespective of the 
claim being made under one or other of the clauses of the qth sec- 
tion, 

Custom as alleged was not proved as the concurrent findings 
show. Appellant had denied the custom at other times. Reference 
was made to a previous suit 

We concede the sale would be invalid if the appellant acquired a 
title by accretion. 

DeGruyther K. C. replied. : 

The judgment of their Lordships was delivered by 

Sir Lancelot Sanderson. This is an appeal by the Maharaja 
of Dumraon, who was the defendant in the suit, against a decree of 
a Division Bench of the High Court of Judicature at Patna dated 
the rst June, 1923. 

The suit was brought by the Secretary of State for India in 
Council to obtain a declaration of the plaintiff's title to certain 


lands called the Mahal of Turk Ballia, to recover possession of” 


the said lands from the Maharaja, and for mesne profits. 


The suit was tried by the learned District Judge of Shahabad, 
who made a decree in favour of the plaintiff dated the 19th Decem- 
ber, 1918. The High Court, by the above-mentioned decree of 
1st June, 1923, dismissed the Maharaja’s appeal with costs. 


The River Ganges separates the Shahabad district in Bihar from 
the United Provinces of Agra and Oudh. The Ballia district is to 
north of the Ganges and the Shahabad district is to the south 
of the river. 

The Mahal Turk Ballia, which consists of a single mouzah 
of that name, was settled with proprietors, other than the appel- 
lant, in the year 1790 as a separate estate, and in 1793 or 1795 was 


{1) (1905) L L. R. 27 All. 655; L.R.32 I. A 165. 

(2) (1870) 13Moo. I. A. 4673 14 W. R. P. C. 31135 B, L- R. 521. 
(3) (1874) 22 W. R. 238. (4) (1874) 22 W. R. 324. 
(5) (1876) 25 W. R. 242 (P. C)., (8) (1919) 5 Pat L. J. 1 (10). 
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permanently settled and assessed to revenue at Rs. 25r, It hada 
nominal area of 275 bighas, and at that time was situated to the 
north of the River Ganges. 

Between 1871 and 1884 the land of this village was washed 
away by the Ganges, which was gradually moving northwards, 
until in 1884 the whole of the village had disappeared. 

As the land of this estate became submerged in the river, 
proportionate remission of revenue was allowed, until at last the 
proprietors were paying a nominal sum of Rs. 2 per annum in order 
to preserve their right to the estate in the event of its reappearing. 
In 1884, however, they were informed by the authorities that 
this payment was no longer necessary to keep alive their rights, 
and the Board of Revenue in the United Provinces directed 
that the payment of revenue should be suspended and written off 
from year to year in the revenue account. This was accordingly 
done in the revenue accounts of the collectorate. 

As the river altered its position to the northward, accretions 
took place on the opposite bank in the Shahabad district, and in 
1909 correspondence took place between the respective collectors, 
from which it appeared that Turk Ballia had reformed on the 
south side of the river. 


Accordingly, by two notices issued in the Gazettes of the 
respective provinces, dated the 25th and 26th May, r910, it 
was formally notified that the permanently settled estate of Turk 
Ballia had ceased to form part of the Ballia district in the United 
Provinces, and that it formed part of the Shahabad district in 
Bengal (which at that time included Bihar) in respect of its civil, 
criminal and revenue jurisdiction. 


It is not clear when the Mahal of Turk Ballia began to appear 
as dry land on the south side of the river. It would, in the natural 
course of things, be difficult to ascertain this with any accuracy ; 
the learned Judges of the High Court stated that there could 
be little doubt that for some years after it emerged, as the river 
subsided after the floods, it would be again covered during the 
rainy season, and that it might reasonably be inferred that for some 
time after its emergence it would be sandy waste unfit for culti- 
vation. The learned Judge who tried the suit held on the 
evidence that it did not become cultivable before 1909, and the 
learned Judges of the High Court agreed with that finding. The 
above-mentioned date is material to the question whether the 
Maharaja had acquired a title by adverse possession as against the 
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recorded proprietors when the suit was instituted, viz, on the 8th 
December 1916. 


This question may be disposed of at once; the High Court 
held that no title was acquired by the appellant by adverse posses- 
sion up to the date when the suit was” brought, thus affirming the 
finding of the trial Court. The learned counsel who appeared 
for the appellant on this appeal stated during the argument that 
he accepted the two findings in this respect, and did not dispute 
them. Their Lordships see no reason for differing from the 
above mentioned findings as to adverse possession, 


The village of Turk Ballia having been placed on the rent- 
toll of the collector of Shahabad, as appears from paragraph 7 of 
the appellant’s case, notices were given to the original proprietors 
to pay the arrears of revenue alleged to be due in respect of the 
said estate. 


It further appears that no revenue from this estate was paid 
up to the end of the financial year 1910-1911 , and on the 4th May, 
1gtr, when the revenue was in arrear for one year, notification 
for the sale of the Mahal of Turk Ballia for arrears of revenue was 
issued under the provisions of Act XI of 1859. The Turk Ballia 
estate was put up for auction and in the absence of bidders it was 
duly purchased by the collector on behalf of the Government. 


The collector of Shahabad then began relaying the boundaries 
of Turk Ballia under the Survey Act, on the basis of the maps of 
the Revenue Survey and the Diara Survey. 


The defendant Maharaja, who was in possession of the lands 
in suit, objected to the demarcation and claimed the land as an 
accretion to his own estate. He refused to give up possession 
with the result that this suit was instituted, as already stated, on 
the 8th December, 1916, by the Secretary of State for India in 


Council. 


The Maharaja’s estates in the locality lie mainly on the south ' 


side of the river. As the newland formed on the southern side 
of the river, the Maharaja had treated it as a portion of his 
property. 

As the learned Judge, who tried the suit, pointed out, if this 
land was an accretion to the property of the Maharaja, it would 
ordinarily have been liable to assessment of land revenue under 
Act IX of 1847. But the Maharaja claimed special privileges in 
in respect of alluyial accretions. 
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The bulk of the estates which form the Maharaja’s zemindary 
were permanently settled at the decennial settlement of 1789-90, 
which was confirmed by Regulation I of 1793. This included the 
estate of Dhakaich Mahal, and in connection with this estate 
there was a condition agreed to that the Maharaja’s predecessor 
should not claim abatement of revenue for losses by diluvion 
and he should not be liable to additional assessment on 
account of alluvial accretions, 

To the north of the Dhakaich Mahal, between this estate and 
the Ganges, were certain villages, not included in the settlement of 
1790 which were either waste or uncultivable, or partly or wholly 
submerged. These villages were settled with the Maharaja in 
1800, and form part of the Jauhi Mahal, and include the villages 
of Jagdishpur and Parsanpa. 


It was as alluvial accretions to these two villages that the Maha- 
raja entered into possession of the lands in suit, as parts of it 
became fit for cultivation. 


It was argued on behalf of the appellant before their Lordships 
that if the appellant acquired a good title tothe lands in suit by 
reason of their gradual accession to his other lands it would be 
necessary for the authorities to assess the accreted land under Act 
IX of 1847 before revenue could be levied in respect thereof, that as 
this was not done, the Maharajah could not be said to be in default 
of payment of revenue, and that consequently the sale was without 
jurisdiction and was invalid. 

The learned counsel argued, therefore, that he need not rely 
on the settlements of 1790 and 1800, inasmuch as his case was that 
the Maharaja was the proprietor of the accreted ‘land, and that 
he had not been assessed in respect thereof. 


Their Lordships agree with this part of the learned counsel’s 
argument, and are of opinion that if it conld be shown that the 
Maharaja had become the proprietor of the lands in suit by reason 
of their gradual accession to his other lands, a fresh assessment of 
such accreted lands under Act IX of 1847 would be necessary 
before the Maharaja could be called upon to pay revenue in respect 
of such accreted lands. 


The learned Judges of the High Court seem to have thought 
that the appeal mainly depended upon the construction of the terms 
of the settlements of 1790 and 1800. Their Lordships are unable 
to accept that view for the reasons already stated. 
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The learned Judges of the High Court came toa further con- 
clusion, as follows :— 

“ Having already determined that the settlement of 1800 does 
not include the lands now in suit, and assuming that the lands 


. never reverted to the Crown by abandonment, it becomes unneces- 


sary to consider whether the appellant has acquired any proprie- 
tary interest in the lands or not.” 

Their Lordships are not able to agree with this conclusion. 

The main point argued before their Lordships on behalf of the 
appellant was that the Maharaja had obtained a good title to the 
lands in suit by reason of their gradual accession to his estate to 
the south of the Ganges by reason of the recess of the river to the 
northward, and their Lordships agree that this is the principal 
question in the case. 

It raises an important issue which goes to the root of the case, 
and, in their Lordships’ opinion, -a decision in respect thereof is 
essential to the disposal of the appeal. 

The argument of the learned counsel on behalf of the appellant 
in respect of the last-mentioned submission—viz., that the Maha- 
raja had obtained a good title to the lands in suit by reason of their 
gradual accession to his estate on the south side of the river—was 
based upon the provision of Regulation XI of 1825, section 4, 
clause (1). The clause is as follows :— 

IV.—First. When land may be gained by gradual accession, 
whether from the recess of a river or of the sea, it shall be consider- 
ed an increment to the tenure of the person to whose land or estate 
it is thus annexed, whether such land or estate be held immediately 
from Government by a zemindar or other superior landholder, or as 
a subordinate tenure, by any description of under-tenant whatever. 
Provided that the increment of land thus obtained shall not entitle 
the person in possession of the estate or tenure to which the land 
may be. annexed, to a right of property or permanent interest 


therein beyond that possessed by him in the estate or tenure to . 


which the land may be annexed, and shall not in any case be under- 
stood to exempt the holder of it from the payment to Government 
of any assessment forthe public revenue to which it may be liable 
under the provisions of Regulation II, 1819 or of any other 
Regulation in force. Nor if annexed to a subordinate tenure held 
undera superior landholder, shall the under-tenant, whether a 
khoodkasht ryot, holding a mouroosee istimraree tenure at a fixed 
rate of rent per begah, or any other description of under-tenant 
liable by his engagements, or by established usage, to an increase 
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of rent for the land annexed to his tenure by alluvion, be consider- 
ed exempt from the payment of any increase of rent to which he 
may be justly liable. 

It was urged on behalf of the appellant that the above mention- 
ed clause was applicable to the facts of this case. 


Before considering this question it is necessary to mention cer- 
tain findings of fact of the learned District Judge who tried the 
suit :— 

x. The learned Judge found that the Mahal Turk Ballia, 
which originally lay on the north side of the river, was washed away 
to a depth of 80 or roo yards in a year ; that the erosion was slow 
and gradual in a limited sense, in that it operated by degrees 
upon the face of the bank; that it could not be called imper- 
ceptible, 

2. The learned Judge found that the process of alluvion by 
which the land in suit was formed on the south side of the river 
was slow, gradual and imperceptible. 


3. He held that it was hardly open to question that the land 
in suit stands on the site formerly occupied by the Mouzah Turk 
Ballia ; that is to say, though Turk Ballia formerly lay on the 
north of the Ganges and the land in suit lies on the south of the 
river, this land lies in the same geographical position, in the same 
latitude and longitude as that which was originally occupied by 
Turk Ballia. 


These findings were adopted by the learned Judges of the 
High Court, and in the argument before their Lordships they were 
-not contested. 

It was argued on behalf of the plaintiff (respondent) that, 
inasmuch as the lands in suit had been identified as the Mahal 
Turk Bailia, and inasmuch as this was a case of “ re-formation 
in situ,” the first clause of Section 4 of Regulation XI of 1825 did 
not apply, but that the fifth clause was applicable and that by 
general principles of equity and justice it should not be held that 
the Maharaja was the proprietor of the lands in suit. 


The terms of the first clause of section 4, taken literally and 
by themselves, may be said to be sufficiently wide and general to 
include the facts of this case, but the clause has been the subject 
of judicial decisions, some of them by the Judicial Committee, 
which appear to their Lordships to place a UAn upon the 
application of the first clause. 

A large number of cases were referred to during the course of 
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the argument, and these have been fully considered ; their Lord- 
ships, however, do not think it necessary to refer to all the cases, 
and they are of opinion that it will be sufficient to mention the 
following :— 


In Lopez v. Muddun Mohun Thakoor (1) it appeared that land 
forming part of a mouzah on the banks of the Ganges, by reason 
of continual encroachments of that river became submerged, the 
surface soil being wholly washed away. After recession and re- 
encroachment by the river, the waters ultimately subsided and left 
the land re-formed on its original site. It was held by the Judicial 
Committee, applying the principles, of English law and following 
Mussumat Imam Bandi v. Hurgovind Ghose (2) that the land. wash- 
ed away and afterwards re-formed on the old ascertained site was 
not land gained by increment within the meaning of section 4 of the 
Bengal Regulation XI of 1825. Their Lordships’ judgment in that 
case in the first place stated the rule of English law, and it was 
noted that it is not a principle peculiar to any system of municipal 
law, but that it is a principle founded in universal law and justice. 
It was then mentioned that the principle of law so far as relates to 
accretions had to some extent been made part of the positive 
written law of India. 


Their Lordships then referred to Regulation X1 of 1825, section 
4, clause (r) and proceeded:as follows :— 
" It is to be observed, however, that the clause refers simply to 


cases of gain, of acquisition by means of gradual accession. There 
are no words which imply the confiscation or destruction of any 
private person’s property whatever. Ifa Regulation is to be cons- 
trued as taking away anybody’s property, that intention to take away 
ought to be expressed in very plain words, or be made out by very 
plain and necessary implication. ... ... ... 

“It would certainly seem that something more than mere refer- 
ence to the acquisition of land by increment, by alluvion, or by what 
other term may be used, would be required in order to enable 
the owner of one property to take property which had been legally 
vested in another. In truth, when the whole words are looked at, not 
merely of that clause but of the whole Regulation, it is quite obvious 
that what the then Legislative authority was dealing with was the 
gain which an individual proprietor might make in this way from that 
which was part of the public territory, the public domain not 
usable in the ordinary sense—that is to say, the sea belonging to 
the State, a public river belonging to the State; this was a gift to 


(1) (1870) 13 Moo. 1, A. 467- (2) (1868) 4 Moo 1. A. 403. 
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an individual whose estate lay upon the river or lay upon the sea, 
a gift to him of that which by atcretion became valuable and usable 
out of that which was ina state of nature neither valuable nor 
usable.” 

That decision was given in the year 1870, but the principle had 
been stated in 1862 by Sir B. Peacock in Ramanath Thakore y. 
Chundernarain Chowdhury (1). 

The head-note in the last-mentioned case is as follows :— 

“ Lands washed away and afterwards reformed upon the old 
site, which can be clearly recognised, are not lands ‘ gained’ within 
the meaning of section 4, Regulation AI, of 1825 ; they do not 
become the property of the adjoining owner, but remain the pro- 
perty of the original owner.” 

Sir Barnes Peacock, in giving judgment, is reported to have 
said -— 

“We are of opinion that the word ‘gained’ in section 4 of Regu- 
lation XI of 1825 does not extend to cases of land washed away and 
afterwards re-formed upon the old site, which can be clearly recog- 
nised.........ln such a case we think the land formed by accretion 
on the old recognised site remains the property of the owner of the 
original site.......0.. 

“The principle is that where the accretion can be clearly recog- 
nised as having been re-formed on that which formerly belonged to 
a known proprietor, it shall remain the property of the original 
owner.” 

The decision in Ramanath v. Chundernarain Chowdhury (1) was 
approved by their Lordships of the Judicial Committee in Zopez v, 
Muddun Mohun Thakoor (2). 

It was conceded by learned counsel for the appellant that the 
decision in Lopes's case (2) was correct, having regard to the facts 
of that case ; and it was not denied that if, in the present case, after 


_ the Mahal Turk Ballia had been wholly submerged, the river had 


receded to the south and the land had re-formed.on the ascertained 
original site of Turk Ballia, and if such site lay to the north of the 
river, the land so re-formed would belong to the original 
proprietors. 

It was argued, however, that this principle did not apply when 
the question arose between two riparian owners, who owned proper- 
ty on either side of the river, and when the land was washed away 
from one side of the river and re-formed on the other side, even 
though it was re-formed on the old ascertained site. 

(1) (1862) 1 Marshall 136. (2) (1870) 13 Moo, I. A. 467, (476). 
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P.C. _ Their Lordships are unable to see why the principle should 
1927. apply in the one case and should not apply in the other. 
ww 


Maharaja Bahadur ante is no doubt in this case that the land re-formed on the old 
Keshava Prasad ascertained site of Turk Ballia. If the river had receded to the south, 





Singh and had left the land re-formed on the site of Turk Ballia on the 
ie, Steretacy of _north side of the river, it would undoubtedly have belonged to the 
~ Council. original proprietors ; but as the river receded towards the north and 

f left the land re-formed on the old ascertained site of Turk Ballia on 


Sir Lancelot , : : 
Sanderson. the south side of the river, it was argued that the proprietors had 


7 lost their property, and that it belonged to the appellant Maharaja 
by reason of gradual accession. 

Their Lordships are not prepared to accept that argument, and 
are of opinion that the principle laid down in the two abovemen- 
tioned cases applies to the facts of the present case. 

Their Lordships are confirmed in this opinion by several later 
decisions to which it is desirable to draw attention. 

In Nogendar Chunder Ghose v. Mahomed Esof (x) their Lord- 
ships of the Privy Council in 1872 again had to consider Regulation 
XI of 1825. They discussed the different sections of the Regulation 
and stated that— 


“Two observations arise on this Statute : ; 
» “(1) There is nothing to show that the first rule contemplates 
land other than that which commonly falls within the definition of 
_ ‘alluvion,’ viz., land gained by gradual and imperceptible accretion, 
the incremenium latens of the Civil law. 


(2) No express provision is made for the case of land which 
has been lost to the original proprietor by the encroachment of the 
sea or a river, and which after diluviation, reappears on the reces- 
sion of the sea or river. But, on the other hand, -there is nothing 
-to take away or destroy the right of the original proprietor in such 
a case ; which must, therefore, be determined by ‘the general prin- 

- ciples of equity or justice’ under the 5th Rule. That the right of 


: the proprietor in the case last put exists and is recognised by law 
in India, is established by at least two cases decided at this 
- Board.” 


It was further stated by their Lordships that— 

“It is not easy to see upon what principle a title to alluvion by 
gradual accretion should prevail against the original ownership esta- 
blished by identification of site ; unless it be that where the accre- 
tion is so gradual as to be latent and imperceptible during its pro- 
gress, the law, on grounds of convenience, presumes incontroverti- 

. (1) (1872) 10 Ben. L. Rr 406. 
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bly that He other ownership can be shown to exist and so bars 
enquiry.” 

The case of Aursuhai Singh v. Lootf Ali Khan (1) is on the 
same lines, and was decided in 1874. 

It is important both on account of the facts of the case and on 
„account of the decision thereon. The suit was brought by the appel- 
lants, the proprietors of the Mouzah Muteor, in Tirhoot, against the 
respondents, the proprietors of Mouzah Ramnuggur, to recover the 
possession of a large quantity of land which had been submerged 
by the River Ganges. It appears that the river flowed between the 
estates of the plaintiffs and the defendants, and in its course between 
the two estates there were from time to time various changes. 
There were two or three defined channels, which at times the river 
overflowed and formed a pool or lake. 

The land which was the subject of the suit was submerged, and 
when it first became free from water and reappeared, in the view 
which their Lordships took of the facts, it adhered to and adjoined 
the estate of Ramnuggur, and “grima facie the accretion was to that 
estate.” But upon enquiry made by the Judge of Patna, who went 
to the spot, heard evidence and took great pains to survey the 
District, he came to the conclusion that the submerged -land, al- 
though it had reformed close to Mouzah Ramnuggur, was, in point 
of fact, land which belonged to Mouzah Muteor, and that there were 
means by which he could identify, and did identify, the land as 
having been before its diluviation part of that Mouzah. 

Two points should be noted about this case: (1) The river 
tan between the estates of the plaintiffs and the defendants ; (2) 
when the land became free from water and reappeared, it adhered 
to and adjoined the estate of Ramnuggur (i. e the defendants’ 
estate), and, to use the words of their Lordships, “prima facie the 
accretion was to that estate.” 

Their Lordships, however, held, onthe authority of Zogez v. 
Muddun Mohun Thakoor (2) that where land which has been sub- 
merged re-forms and can be identified as having formed part of a 
particular estate, the owner of that estate is entitled to it. 

Their Lordships accordingly allowed the appeal and restored 
the decree originally made by the Judge of Patna, which was to the 
effect that the plaintiffs (appellants) were entitled to the lands. 

In Sarat Sundari Debya v. Soorjya Kant Acharjya (3) (decided 
in 1876) the head-note is as follows :— 

(1) (1874) L. Ri z L. A. 28. {2} (1870) 13 Moo. |. A. 467. 

(3) (1876) 25 W. R. 242. 
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“Where land re-forms by alluvion on a site capable of identifica- 
tion, the right of the owner of the original site’ to the chur is 
indisputable.” 

This case, which is another decision of the Judicial Committee, 
is material because the plaintiff sought to establish his title on the 
ground that the land had, in consequence of the recession of the 
River Jamoona and by gradual accretion, become part of the village 
of Juggatpoora, which formed part of his zemindary. 

The plaintiff failed in his suit because it was found that the land 
claimed by him was a re-formation upon land which belonged to the 
defendants, and it was pointed out that even if the defendants had 
been plaintiffs and could make out that the land claimed was a 
te-formation upon land which had belonged to them, they would be 
entitled to recover it from a party in possession. 

In Radha Proshad Singh v. Ram Coomar Singh (1) (decided by 
the Judicial Committee in 1877) the doctrine in Zagez’s case (2) was 
accepted, but it was held that it did not apply to lands in which 
after their re-formation an indefeasible title had been acquired by 
long adverse possession or otherwise. The judgment is important, 
because at page 800 their Lordships are reported to have 
said :— 

“The doctrine in Lofez’s case (2) was doubtless in favour of the 
defendants in both suits ; and if they had in no way lost their rights, 
would give them a title to the land re-formed upon sites identified 
by the thakbust proceedings of 1864 as within the boundaries of 
their original mouzahs, which would prima facie override a title 
founded on the principle of the acquisition of that land by the 
proprietor of the northern bank of the Ganges by means of gradual 
accretion. Their Lordships conceive, however, that the doctrine 
in Lopes's case (2) cannot be taken to apply to landin which, by 
long adverse possession or otherwise, another party has acquired an 
indefeasible title.” 


In Sardar Jagjot Singh v. Brijnath Kunwar (3) (decided in 
1900) it was held by their Lordships of the Judicial Committee that 
land submerged by the wanderings ofa river from its course and 
afterwards re-emerging in a form capable of being identified, does 
not cease to belong to its original owner, The adjoining proprietor 
cannot make title to it either under sub-section 1 or sub-section 5 
of Regulation XF of i825, Section 4, or on any known principle, 


(1) (1877) I. L. R. 3 Cale. 796. (2) (1870) 13 Moo. I. A. 467. 
(3) (1900) 1. L, R, 27 Calc. 768 ; L, R. a7 1. A. 81. 
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“Lord Robertson, in giving judgment, said :— 

“It is perfectly plain that neither the specific provision of the 
first sub-section nor tbe general principles of equity and justice lend 
the slightest support to the pretension of the appellant, which is to 
land that would be gained not from the river but from a 
neighbour.” 

Their Lordships are of opinion, in view of the principles adopted 
in the above-mentioned decisions, and in view of the above-men- 
tioned findings of fact, especially the finding that the lands in suit, 
which appeared on the south side of the river, occupied the site 
whereon Turk Ballia stood before it was submerged, that the lands 
did not become part of the Maharaja’s estate, and that the Maharaja 
did not obtain title thereto under the provisions of section 4, clause 
(1), of Regulation XI of 1825, but that the title to the land remained 
in the original proprietors of Turk Ballia. Subject to the question 


of custom, which is dealt with hereafter, they are further of opinion ‘ 


that it would not be in accordance with general principles of equity 
and justice to hold that the lands belonged to the Maharaja. 

Their Lordships, therefore, are of opinion that the learned 
District Judge’s conclusion on this part of the case was correct. 

Much reliance was placed by the learned counsel appearing on 
behalf of the appellant upon the case of Raghoobur Dyal Sahoo v, 
Kishen Pertab Sahee (1). 

Their Lordships are of opinion that the question, which is direct- 
ly in issue in the present case, was not raised in the above-cited 
case. 

In the cited case the two principles, upon which the determina- 
tion of the Board of Revenue was based, were the existence of an 
alleged usage, and the inference that by reason of that usage the 
antecedent interest of the plaintiffs and their predecessors in the 
land was only of a limited, temporary, and conditional character. 
Their Lordships of the Judicial Committee held that the trial of the 
case had been unfortunate inasmuch as it failed to determine the 
substantial questions (see p. 216) ; hence the remand and the further 
trial which was directed. 

When the case came before the Judicial Committee the second 
time, on appeal from the High Court, it appeared that the High 
Court had based their decision ona finding that the settlements 
made with the plaintiffs were temporary settlements, and were made 
on the basis that the River Gunduck was the boundary line not 
only of the two Zillahs Sarun and Tirhoot, but of the estates 


(1)7(1879) L. R. 6 L A. 211. 
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appertaining to these Districts ; that the land in dispute was settled 
with the plaintiffs on temporary leases, and that those settlements 
were of a limited and temporary character, and that, such being the 
case, the finding was fatal to the plaintiffs’ suit. It was assumed 
that the accretion belonged to the plaintiffs by virtue of the first . 
clause of section 4 of Regulation XI of 1825, and it hardly could 
have been otherwise because the contention of the defendants was 
that the title of the land depended upon’ the course of the river. 
Their Lordships then proceeded to direct their attention to the 
question whether the settlements with the plaintiffs were of a tem- 
porary character. Their Lordships held that the interest of the 
plaintiffs was not temporary but permanent, though the assessments 
were merely temporary, and that the real question was whether 
there was a clear and established usage that the river should be the 
constant boundary between the zemindaries on either side. Their | 
conclusion was that the plaintiffs were during twenty years in occu- 
pation of the land, when at the expiration of the settlement of 1847, 
in consequence of a sudden turn of the River Gunduck, it was on 
the southern side of the river, capable of being identified ; that it 
still belonged to the plaintiffs unless there was a clear and definite 
usage that the River Gunduck was the boundary not only between 
the two Districts but also between the zemindaries on either side. 
It was held that such a custom or usage was not found ever to have 
existed. Their Lordships accordingly reversed the decree of the 
High Court and declared that the plaintiffs were entitled to the 
land in dispute. It is not clear that the defendants were relying on 
the 1790 settlement as giving them any present right, but rather as 
a historical event, for the purpose of showing that they were right 
in their contention that the boundary between the two estates was 
the main channel of the River Gunduck. In fact, it appears that in 
order to get rid of the plaintiffs’ contention that they had a good 
title by reason of the settlements of 1837 and 1847, the defendants 
argued that the proprietary right in the soil might have all along 
remained in the Government, and that the settlements with the 
plaintiffs were merely temporary. Their Lordships do not find in 
the last-cited case anything conflicting with the principles upon 
which the afore-mentioned decisions of the Judicial Committee 
were based. 


It was next argued on behalf of the Maharaja that he had title 
to the lands in suit by reason of an alleged immemorial custom in 
the locality in question, by which land adhering by gradual alluvion 
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to a riparian village becomesa part of the estate to which it 
accretes. 

As the learned District Judge pointed out, the evidence called 
for the defendant was directed to show that there was a custom by 
which accretions to the Shahabad side vested in the Shahabad 
zemindar, viz., the Maharaja. 

The first thing to be noted is that the custom which the Maha- 
raja by his witnesses attempted to prove ‘was not the custom 
pleaded. 

The pleading alleged that according to immemorial custom and 
usage prevailing in the locality, the deep stream of the Ganges is 
the boundary of the riparian estates and consequently all accre- 
tions to an estate by that local custom as well as by the law 
governing accretions become a part and parcel of the estate to 
which accretions have formed. 

It would be sufficient for their Lordships to leave the matter 
there, but as their Lordships have come toa clear conclusion on 
the merits of this question, they consider that it is desirable to 
state it. 

The learned District Judge found that no custom as alleged had 
been proved to exist. The learned Judges of the High Court on 
appeal stated that they would be prepared to accept the findings of 
fact arrived at by the learned Judge, but having already deter- 
mined that the settlement of 1800 did not include the lands in suit, 
and assuming that the lands never reverted to the Crown, it became 
unnecessary to consider whether the appellant acquired any pro- 
prietary interest in the lands or not, 

It might be argued that this was a concurrent finding of fact, 
but however that may be, their Lordships are of opinion that the 
learned District Judge’s finding in this respect was correct, and 
that the custom alleged was not proved. 

It should be noted that up to a comparatively recent time the 

Maharaja had been upholding the opposite contention, viz., that 
there was no such custom as that which was alleged by him in this 
case. i ; 
It should be stated that having regard to the facts stated in the 
earlier part of the judgment, in their Lordships’ opinion there is no 
ground for holding that the proprietors of the Turk Ballia estate 
abandoned their estate and interest therein. 

There remains another point with which their Lordships think 
it necessary to deal. It was argued on behalf of the appellant 
Maharaja that even assuming he failed to obtain a title to the lands 
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in suit, either under the Regulation XI of 1825, section 4, or by 
reason of the alleged custom, the saleof the lands in suit was 
invalid, and the plaintiff obtained no title thereby ; consequently, 
it was argued thatas the defendant was admittedly in possession 
of the lands, and if, as the defendant alleged, the plaintiff obtained 
no title by the sale, the suit should have been dismissed. 

In view of ‘their Lordships’ decision on the above-mentioned 
points, the defendant, though in possession of the lands, was merely 


“a trespasser. The question remains whether the sale was good 


and valid as against the original proprietors of Turk Ballia, so as 
to give the plaintiff a title on which he could base his suit for 
possession of the lands. There is no doubt that there was revenue 
due at the date of the sale, that such revenue was not paid, although, 
as stated in the appellant’s case, notices had been given to the 
original proprietors to pay the revenue alleged to be due ; and 
their Lordships are satisfied that the Collector had jurisdiction to 
sell, and that the allegations as to irregularities in the sale were not 
substantiated. 


Further, no suit was instituted within a year of the sale, and the 
provisions of section 33 of Act XI of 1859, might have to be 
considered. 

For these reasons their Lordships are of opinion that the sale 
was not invalid, and that the plaintiff did obtaina good title as 
the pnrchaser at the sale—and that he was competent to obtain a 
decree for possession against the defendant, who had no title to the 
lands. 

Though not agreeing, as already stated, with some of the 
grounds of the High Court’s judgment, their Lordships are of 
opinion that the decree of the learned District Judge was correct, 
and that the Maharaja’s appeal to the High Court was rightly 
dismissed. 

They will, therefore, humbly advise His Majesty that this appeal 
should be dismissed, and that the appellant should pay the costs of 
the appeal. 

Watkins & Hunter: Solicitors for the Appellant. 

Solicitar, India Office: Solicitor for the Respondent. 


H. C Appeal dismissed. 
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CRIMINAL REVISION. 


Before Mr. Justice M. N. Mukerji, and Mr. Justice G. N. Ray. 


RANI SASHI MUKHI (DEBI) CHAUDHURANI AND OTHERS 
OA 
SARAT CHANDRA CHAKRAVERTY AND OTHERS.* 


Admissibility in evidence—Sketch map prepared by trained surveyor— Judg- 
ment of Criminal Court acquitting the petitioner—Order under section 144 
Criminal Procedure Code (Act Vof 1898)—Evidence of possession— Proceed- 
ing under section 145 Criminal Procedure Code—Evidentiary value of 
contents of document—Documents admitted without objection, when can be 
challenged. 

The admissibility of ‘documents can be challenged though admitted with- 
out objection, when the question is not a mere question of mode of proof 
but of the evidentiary value of their contents on the question of possession 
and a proceeding under section 145 of the Code of Criminal Proceedure. 


An order under section 144 of the Code of Criminal Procedure can only 
refer to a point of time when it was passed, and if what was stated there- 
in on the question of possession was anything more than the opinion of the 
Court which passed that order, that order cannot :show who came to be in posses- 
sion when the statutory period during which that order remained operative was at 
an end, 

The judgments of the Criminal Courts in which the men of the second 
party in preceedings under section 145 of the Code of Criminal Procedure, 
were acquitted and in which it was incidentally found that they were in 
possession can only be evidence of the fact that there were those cases and 
that they ended in such acquittal, but the finding on the question of possession 
which isa ground of such acquittal is not evidence in the subsequent proceed- 
ing under section 145 of the Code of Criminal Procedure. 

A sketch map prepared by a trained surveyor showing the whole disputed land 
as well as the blocks, can be taken in evidence {or identifying the blocks. 

The only legitimate use to which a sketch prepared by a ub-SInspector of 
Police in the former proceeding between the parties under section 144 of the 
Code of Criminal Procedure, dividing the disputed land into three portions 
as representing the parties in possession and his report, could be put is to treat 
them as the basis of the proceeding and as affording materials for determining 
the question of a likelihood of a breach of the peace and the identity of the 
subject matter of the disputes and of the disputing parties but cannot be used to 
prove the fact evidenced thereby of the Sub-Inspector having seen the parties 
in possession of the blocks and should be-excluded from consideration as evidence 
of possession. 

Abplication for Revision by the Second Party. 


es Revision No. 495 of 1926, against the order of the Deputy Magig- 
trate of Faridpur, dated the 16th April, «1926, 
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Proceeding under section 145 of the Code of Criminal Proced- 
dure. 


The material facts appear from the judgment. 


Mr. N. K. Bose and Babu Debendra Narain Bhattacharjee 
for the Petitioners. 


Mr. K. N. Chaudhury (Counsel) and Babu Birendra Kumar 
De for the'First Party Opposite Party. ~ 


Mr. Amarendra Nath Bose and Babu Dwijendra Krishna Dutt 
for the Third Party opposite Party. 


The judgments of the Court were as follows : 


Mukerji, J: This Rule relates to an order passed under sec- 
tion 145 Criminal Procedure Code by a Deputy Magistrate of 
Faridpur. The proceedings were in respect of a Chur about 
2500 bighas in area in the river Padma, near the Goalundo Ghat. 
Railway Station. There were 3 parties to the proceedings. The 
area has been divided into three portions, marked as Blocks A. B. 
and C in the same map. Block A has been declared to be in 
possession of the rst party, Block C of the 2nd ‘party and Block B 
of the 3rd party. The 2nd party have moved this Court and obtain- 
ed this Rule. : 


In order to deal with the contentions urged in support of this 
Rule it is necessary to state a few facts. The dispute relating to 
this Chur has a long history atits back. For our present purposes 
it is not necessary to go beyond the 29th January 10925, when 
the Sub-Inspector of Goalundo Ghat Thana visited the Chur on 


‘information received about an apprehended breach of the peace. 


.On that occasion the said Sub-Inspector prepared a sketch (Ex 6) 
dividing | the Chur into three portions marked thereon as Blocks A, 

2B. and C. as representing the lands of which he found the 3 parties, 

‘namely the rst, 3rd and 2nd parties respectively in possession. 
This sketch (Ex 6) he submitted along with a Report dated the 8th 
February 1925. To prevent a breach of the peace be posted cons- 
tables and also an armed guard on the Chur. On the basis of 
the aforesaid Police Report proceedings under section 145 Criminal 
‘Procedure Code were started on or about the reth February r925 
but eventually on the 27th March 1925 the said proceedings were 
dropped and an order under section 144 Criminal Procedure Code 
was passed, confining the possession of the. three parties to the 
three blocks aforesaid. On the oth April 1925 the said 


‘blocks were demarcated by the posting of pegs. “The ‘armed 
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guard was withdrawn and only a few constables were left on 
the Chur. With this relaxation of watch on the part of the 
Police certain disturbances took place on the 13th April, 1925. 
These led to the institution of two criminal cases against the 
men of the 2nd party. One of these cases ended in the acquittal 
of the men concerned therein, before the order complained of 
in the present Rule was passed. It is said that the other 
case also had the same fate, though at the date of the said 
order it was yet pending. The Sub-Inspector of Goalundo Ghat 
Thana then submitted a further report in continuation of the 
Report of the 8th February 1925, on the 26th April 1925, and 
thereupon on the 28th April xr925 the present proceedings 
under section 145 Criminal Proceedure ‘Code were started. 
These proceedings terminated in the order dated 16th April 
1926 against which this Rule is directed. 

The Rule has been issued upon 4 grounds, being grounds 
Nos. 2, 4, 5 and 8 of the petition of motion. The contentions 
involved in these grounds have to be grouped in a somewhat 
different way for the sake of convenience. 

The first contention relates to the admissibility or rather the 
evidentiary value of three maps Exs. L, B, and 8. Ex. L is the 
Map of the Chur prepared by a Pleader Commissioner Babu 
Hem Chandra Majumdar under the orders of the Magistrate 
for use in these proceedings. It was considered necessary to 
have an accurate map prepared by a trained surveyor showing the 
whole Chur as well as the Blocks which appcared in the 
Sketch Ex 6. and that is why this map was prepared. It does 
not appear that ithas been used in evidence in respect of any 
matter whichit purports to depict and the only use that has 
been made of it isto refer to it for identifying the blocks in 
respect of which the final order has been made. Ex. 8 is the 
map prepared in August 1924 by an Amin Gopal Chandra Das 
in connection with certain demarcation proceedings under the 
Survey Act that took place at the time. This map is explanatory 
of Exg the order passed in these proceedings and is therefore 
relevant. As regards Ex. B which isa map prepared by a Kanun- 
goo at the instance of two of the parties viz : the rst and 2nd parties 
it only shows the Thak and the Survey lines relaid on the Com- 
missioners map Ex. Land it is difficult to imagine how it is irrele- 
vant and in any case no reliance appears to have been placed on 
itin order which is complained against in this Rule. This con- 
tention therefore is of no sybstance. 
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The next contention is to the effect that certain pieces of 
documentary evidence which are very material on the question 
of possession and are in favour of the second party have not 
been duly considered by the Magistrate. This contention relates to 
the documents marked Ex. 7, p, 26, T and X. Ex. 7 is an order in 
the order sheet of a previous case under section 144 Criminal Pro- 
cedure Code dated grst April 1924, in which the then Sub-Divi- 
sional Magistrate ona visit to the locality expressed the opinion 
that the present Second party or rather the principal members of 
it were in possession of the Chur and issued an injunction on the 
First Party in those proceedings restraining them under section 144 
Criminal Procedure Code from entering on the lands of the Chur. 
Ex. pis the order of the High Court dated 18th March’ 1924 
refusing to interfere with the injunction Ex. 7 and the learned 
Judges who passed that order were of opinion that the view as 
to possession which the Sub-Divisional Magistrate had taken was 
right. Ex. 26 is the order sheet of certain proceedings under sec- 
tion 145 Criminal Procedure Code which were drawn up on the 23rd 
December 1925 but were dropped on the same day, and which on 
the submission of the Police Report on the 8th February 1925 were 
revived but were again dropped on the 27th March 1925, an order 
under section 144 Criminal Procedure Code being passed instead 
as has been already stated. This last-mentioned order under 
section 144 Criminal Procedure Code has been referred to in the 
Magistrate’s judgment. Exs. X and T are judgments dated zogth 
June 1925 and 3rst August 1925 in certain criminal cases of riot- 
ing and mischief (one of these relating to one of the two cases 
which arose out of the occurrences of the 13th April 1925), which 
ended in the acquittal of men of the 2nd party and in which there . 
are some observations showing that the accused concerned therein 
were in possession of the lands involved in those occurrences, 
Apart from the fact that some of these documents are not ixterpar- 
tes, the evidentiary value of the findings on the question of posses- 
sion, such as they are contained in these documents, at the date 
with which we are concerned is practically nil. The orders under 
section 144 could only refer to a point of time when they were 
passed and assuming that what was stated therein on the question 
of possession was anything more than the opinion of the Courts 
which passed those orders, these orders cannot show who came 
to be in possession when the statutory period during which these 
orders remained operative was at an end. The judgments of the 
Criminal Courts in which the men of the Second Party were acquitt- 
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ed and in which it was incidentaly found that they were in 
possession, can only be evidence of the fact that there were those 
cases and that they ended in such acquittal, but the finding on the 
question of possession which is a ground of such acquittal can hardly 
be any evidence in the present proceedings. 


The third contention urged in support ofthe Rule isto the 
effect, the Police Report dated the 8th February 1925 and the 
sketch, Ex. 6 have been wrongly used as evidence on the question 
of possession. Along with this contention it will be convenient to 
deal with the fourth one, namely that because of the prohibitory 
order passed on the 27th March 1925 the parties were precluded 
from giving evidence of their possession in the entire Chur the 
Magistrate should have directed his enquiry on the question of 
possession not as at the date of the proceedings but as on 27th 
March 1925. 


The process of reasoning by which the learned Magistrate has 
arrived at his conclusion is as follows: To quote his own words 
he was of opinion that “ the oral evidence of the tenants and other 
witnesses as regards facts of actual possession by the 
respective parties is not only of a partisan kind, but lacks 
definiteness on most essential points”. He found however 
that there were certain “landmarks” in the evidence which were 
practically admitted by the parties and on which he could safely 
rely. He found that the sketch prepared by the Sub-Inspector of 
Goalundo Ghat Thana showed the possession of three parties in 
different portions of the Chur which he depicted in the Blocks A, 
Band C. This possession in his opinion remained in tact till the 
gth April 1925 when pegs were posted demarcating the Blocks, as 
already stated. He was further of opinion that there could not 
have been any change in the possession of the parties during this 
period because the armed guard remained on the spot from the 
beginning of February to the first part of April r925. Accordingly 
he held that the possession of the parties at the date of the pro. 
ceedings unless there was a forcible and wrongful change on the 
13th April 1925 which for the purpose of section 145 is of no avail 
as being within 2 months from the date of the proceedings—was the 
same as it was ön the zgth January 1925 “and as shown by the Sub- 
Inspector in his report dated 8th February 1925 and the sketch 
Ex. 6. Despite the very ingenious arguments advanced on behalf of 
the rst and the 3rd Parties this is what seems to me to be substance 
of the reasoning of the learned Magistrate. This reasoning to my mind 
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is perfectly sound, but for the assumption which it makes namely 
that the sketch Ex. 6 and the statement in the Police Report of the 
8th February 1925 correctly represents the state of affairs as they 
stood at the time. If this assumption is correct, then no objec- 
tion can be taken to the Magistrate having found possession at 
the date of the proceedings and not on the 27th March 1925, for 
in that case there was no change of possession from the 29th 
February 1925 at any time forward. The only legitimate use to 
which the sketch and the report could be put is to treat them as 
the basis of the proceedings and as affording materials for deter- 
mining: the question of likelihood of a breach of the peace and of 
the identity of the subject matter of the dispute and of the disput- 
ing parties. The use that has been made of these documents is 
to treat the fact, evidenced thereby, of the Sub-Inspector having 
seen the parties in possession of the respective Blocks asa “Land 
Mark” the word being used figuratively—which serves.as a guide 
leading to the conclusions at which the learned Magistrate has 
arrived. The other evidence on the record has been only treated 
as corroborative of this map and Ex 6 so faras this matter is con- 
cerned. Iam therefore clearly of opinion that the use that has 
been made of these two documents is not a proper one, and that 
they should be excluded from consideration as evidence of posses- 
sion. Iam unable to accept as well-founded the arguments of the 
tst and the 3rd Parties that when these documents were admitted 
without objection their admissibility cannot be challenged now, 
because the question here is not a mere question of mode of proof 
but a question of the evidentiary value of their contents on the 
question of possession.. 


The learned Sessions Judge in his order refusing to make a 
reference to this Court against the order appears to have taken the 
same view of this matter. He has however observed in his order 
that there are other materials on the record sufficient to justify the 
learned Magistrate in arriving at the conclusion that the three 
parties are entitled to retain possession of the 3 Blocks shown in the 
map Ex. 6. This also is the argument that has been ‘addressed’ to 
us by the rst and the 3rd parties in this Rule. We have accordingly 
examined the evidence that is on the record and we note below our 
conclusions on that evidence. 


The observations of the learned Magistrate as to the character 
of the oral evidence which have been quoted above are in our opi- 
nion too general and while they are correct in so far as the question 
of possession in respect of particular plots of the different tenants 


t 
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«1s concerned, there is a body of evidence which is clear, definite and CRIMINAL, 
unambiguous. ‘hat evidence establishes the following facts, (a) 1927. 
that the Blocks lie between certain defined boundaries, (b) that Y 


: A Rani Sashi Mukhi 
the possession of the different tenants who hold lands on the border (Debi) Chaudh urani 


between two contiguous blocks does not extend beyond the line Sarat Chandra 
separating one block from another, (c) that there is definite evi- Chakraverty, 
dence showing that the blocks were in the possession of one or Mukerji, F. 
other of the parties at the date of the Sub-Inspector’s visit to the Se 
Chur on the 29th January r925 and (d) that it is more than 
improbable that there could have been any change of possession 
in respect of these Blocks so long as the armed guard remained on 
the spot, that is to say until well within two months before the 
date of proceedings. It is reasonable to suppose that if after the 
removal of the armed guard there was any change of possession it 
* must have been by wrongful and forcible dispossession, of which 
no notice need oe taken for our present purposes. ‘The evidence 
referred to above appears also to have been relied upon by 
the learned Magistrate and we see no-reason why we should not 
accept it, 
We are therefore of opinion that there is no reason to inter- 
fere with the order complained of in this Rule and the Rule must 
accordingly be discharged. 
Roy, J :—I agree. - 
A. T, M. Rule discharged. 
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Present: Viscount Denedin, Lord Siloss:n and Sir John 
Wallis, 


KALA CHAND BANERJEE 
v, 


JAGANNATH MARWARI AND ANDTHER. 
[On AprEAL FROM THE Higa Court or Jupicarure ar Fort 


WILLIAM IN BENGAL] 


Provincial Insolvency Act (TI of 1907) Sec. 16, Sub-secs, 4, 5.—Mortgaged pro. 
perty devolving on an insolvent—Vesting in Receiver—Foreclosure’ suit — 
~—Receiver not a party—Decree not Res judicata—Code of Civil Pro- 
cedure (Act V of 1908) $. 11. 

Where a mortgagor dies and his property devolves upon an insolvent over 
whose estate a Receiver has been appointed, a decree for foreclosure in favour 
o. the mortgagee in a suit to which the Receiver has not been madea party 
is not res judicata against him even though he has been heard on petitions and 
objections against the decree. 

The moment the property devolved on the insolvent it vested in the receiver 
already appointed and he alone was entitled to deal with the equity of redemp- 
tion under section 16, sub-section 4 of Act ILI of 1907. 

The alternative in the section applicable to vesting in the Court is inserted 
to provide for the case of a Receiver not being appointed at the same time as the 
adjudication of insolvency was made and to foreclose an argument that vesting 
was suspended until the actual appointment of a Receiver. 

Sub-section 5 of the section does not imply that the secured creditor is entitled 
to deal with the security asif there had been no vesting in the Court or the 
Receiver, and proceed inan action against the mortgagor in the absence of the 
person to whom the equity of redemption has been assigned by the operation 
of law. 

Appeal from a decree of the Calcutta High Court (Walmsley 
and Ghose JJ.) reversing a decree ofthe Subordinate Judge of 


Asansol, Burdwan. 

The facts appear in the judgment reported below, 

` Dunne K, C. and Raikes for the Appellant. 

DeGruyther K. C. and Dube for the Respondents, 

The judgment of their Lordships was delivered by 

Lord Salvesen :—This is an appeal from the decision 
of the High Court of judicature at Fort William in Bengal, dated 
the z5th November, 1924, by which the judgment of the Subor- 
dinate Judge of Asansol in Zillah Burdwan, dated the 5th 
February, 1923, was reversed and the suit dismissed with costs, 
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The appellant prays that the decision of the High Court should be 
feversed and that of the Subordinate Judge restored. 


The material facts are as follows :—The appellant is the Recei- 
ver of the estate of Amulya Krishna Bose, who was adjudicated an 
insolvent on the 21st February, t914. by the District Judge of Ban- 
kura who, by the same order, appointed a Receiver of Amulya’s 
estate. Amulya was the son of ‘Tara Prasanna Bose, who, in 
February, 1913, had executed a mortgage for the sum of Rs. 40,000 
in favour of the defendants over certain properties that helonged 
to him. He failed to pay the mortgage interest, and on the rrth 
January, rg13, the mortgagees instituted a suit for foreclosure of 
the mortgage. After some procedure to which it is unnecessary to 
refer, a solenamih was executed by the mortgagor and mortgagees 
under which it was agreed that the time for payment of the mort- 
gage debt should be extended on the undertaking of the mortgagor 
to pay the interest regularly every year within the month of Chaitra. 
Failing such payment the mortgagees were to be entitled to fore- 
close. This solenamah (or deed of compromise) was filed 
by the mortgagees on the 6th March, 1915, but before any order 
was made the mortgagor, ‘Tara Prasanna Bose, died on the 7th 
September, O. his death it is matter of admission that the proper- 
ties subject to the mortgage or the equity of redemption therein 
devolved by inheritance o% the insolvent Amulya. 


By Act IIT of 1907, which contains .the law applicable to the 
facts of the cise, it is provided, section 16, sub-section 4, as 
follows :—“ All such property as may be acquired ‘by or devolve on 
the insolvent after the date of an order of adjudication and before 
his discharge shall forthwith vest in the Court or Receiver and 
become divisible among the creditors in accordance with the pro- 
visions of subsection 2, Clause (e)? This provision is perfectly 
clear. The moment the inheritance devolved onthe insolvent 
Amulya, who was still undischarged, it vested in the Receiver 
already appointed, and he alone was entitle 1 to deal with the equity 
of redemption. The alternative in the section applicable to vesting 
in the Court was no doubt inserted to provide- for the case of a 
Receiver not being appointed at the same time as the adjudicatiom 
of insolvency was made and to foreclose an argument that vesting: 
was suspended until the actual appointment of a Receiver, The 
difficulty suggestel by Ghose, J. is thus entirely u substantial, 
The Coutt only acts through a Receiver, and any estate acquir- 


-ed by or devolving on an insolvent is vested in him as from the 
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date of acquisition or devolution whatever the date of the Reoei- 
ver’s actual appointment. : 


The mortgagor was of course a necessary party to the suit for 
foreclosure, Civil Procedure Code Order XXXIV Rule 1, and, as 
on his death his interest devolved on the Receiver in the insol- 
vency of Amulya Krishna Bose, the plaintiffs became entitled to 
continue the suit by leave of the Court against the Receiver, Order 
XXII Rule ro. Instead of adopting this procedure, they chose to 
transact with the insolvent exactly on the same footing as if he 
were still undivested, and obtained from him a ratification of the 


‘deed of compromise. Proceeding on this, as the interest stipulated 


had not been paid, they obtained a preliminary decree against 
him on the 15th March, 1916, and notwithstanding the subsequent 
intervention of the Receiver, to which reference is subsequently 
made in detail, a final decree was pronounced on the 31st August 
by which Amulya was debarred from all right to redeem the mort- 
gaged property. 

This procedure is said to be justified by the terms of section 16 
sub-section, 5 of the Act already referred to, which runs as 
follows :—‘ Nothing in this section shall affect the power of any 
secured..creditor'to.deal'with the security in the same manner as 
he would‘have been entitled to realise or deal with it if this Sec- 
tion had3not:been‘passed.” The learned Judges of the High Court 
interpret this clause as inferring that the ‘secured creditor is entitled 
to deal with the security as though there had been no vesting in the 
Court or the.Receiver. Their Lordships are clearly of opinion 
that this construction of the clause cannot be supported. That 
the rights of the secured creditor over a property are not affected 
by the fact that the mortgagor or his heir has been adjudicated an 
insolvent is, of course, plain, but that does not in the least imply 
that an action against him may proceed in the absence of the per- 
son to whom the equity of redemption has been assigned by the 
operation of law. The latter alone is entitled to a in 
regard to it, and hejand not the insolvent, has the sole interest 
in the subject matter of the suit, To him, therefore, must be 
given the?.opportunity of redeeming the property. The contrary 
view would‘encourage collusive arrangements between the secured 
creditor and the insolvent and might involve the sacrifice of 
valuable equities .of redemption which ought to be made available 
for the benefit: 'of ‘the unsecured creditors of the insolvent with 


whose interests the Receiver is charged. On this point their Lord- . 
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ships are in entire accord with the opinion of the Subordinate 
Jutige. 

The ratification by Amulya of the deed of compromise on 
which the decree against him proceeded was therefore a nullity, and 
the whole proceedings by which he was. made a party to the suit 


were equally ineffective to bind the equity of redemption vested ' 


in the Receiver. 

Counsel for the respondents was unable to adduce any argu- 
ment in support of the above ground of decision of the High 
Court. He, however, strenuously maintained that the second 
ground, which is only expounded in the judgment of Ghose, J., was 
well-founded. This is in effect a plea of ves judicata, and is based 
on the intervention of the Receiver in the former suit. Having 
learned that the preliminary decree of the 15th March, 1916, had 
been passed against Amulya, he filed two petitions on the 11th and 
the 16th April, 1916, In these he contended that he and not Amulya 
should have been substituted for the deceased Tara Prasanna. He 
accordingly prayed that the Court should set aside the preli- 
minary decree and make him a party in the suit as Receiver, and 
to try the suit in his presence. It is admitted that he was 
never made a party—obviously on the ground that the Subordi- 
nate Judge took the same erroneous view of his rights as the 
Judges of the High Court in the present case. He was, how- 
ever, heard on his petitions, and his objections to a final decree 
were repelled. In effect, therefore, it was urged that a decision 
had been given against him on the same argument which he has 
submitted here, and not merely so, but that he had appealed to 
the High Court, who had found the appeal incompetent—not 
specifically on the ground that he was not a party to the suit, but on 
a special ground, of the soundness of which their Lordships have no 
means of forming an opinion. All this, however, will not 
avail the respondents. The decree, which is pleaded as constitut- 
ing res judicata, on the face of it bears that it was pronounced in 
a suit to which the appellant was not a party, and therefore does 
not come within the rule as to ves judicata in section 11 of the 
Civil Procedure Code, which only applies to matters which were 
in issue ina former suit between the same parties. The refusal 
to make the appellant a party to the suit cannot be treated as 
having the same effect as an order to the opposite effect, although 
it is plain enough from the judgments that if he had been made a 
party the result would have been the same in both the Courts in 
which he was heard on his petitions, It was suggested that the 
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Receiver ought to hive appeilel from the decision of the Migh 
Court to this Board, but whether such an appeal atthe instance 
of a person who was nota party to the suit would have been enter- 
tained may well admit of doubt. In any case the appellant who 
had done his best to be made a party to the suit and had failed, 
was quite entitled to proceed on the view that the decree against 
Amulya was not binding on him, and to take action in his own 
name to vindicate the equity of redemption as he has now done. 
Their Lordships accordingly will humbly advise His Majesty that 
the appeal be allowed, thit the decision of ‘the High Court be 
reversed, and that of the Subordinate Judge -restored—the appellant 


.to have his costs in the Courts in India and of this appeal. 


IV. W. Box & Co: Solicitors for Appellant. 
Ranken Ford & Chester: Solicitors for Respondents, 
H. C. Appeal allowed. 


Present: Viscount Dunedin, Lord Salvesen 
and Sir John Wallis. 


NIAMAT RAT AND OTHERS 
v. ` i 
DIN DAYAL AND OTHERS. 
[On Apreat FROM TAR HIGA COURT or JUDICATURE ar LAHORE. ] 


Hondu Law—Alienation by manager of joint family husiness—Necessity— 
Application of bulk of sale proseeis—Balance utilised in carrying on the 
business—Validity of sale—Authority of manager. 


A sale hy the managing member of a joint Hindu family realized Re, 
43,500. Debts incurred in carcying on the joint family business to the extent of Rs. 
38,400 were satisfied out of the sale, and the balance of the proceeds invested in 
the business : 


Held that even if there had been no joint family business proof that the 
pre-existing debts had been satisfied to the extent shawn would support the sale 
without showing how the balance had been applied : 

Sri Krishn Dasv. Nathu Ram (1) 7 


(1) ( 1927) I. L. R. 49 All. r49 ; L. R. gg L A. 79; 45 Q le J. 386, 
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Held, also, that the manager had authority to raise the money needed to 
carry “on the business and it was for him to decide whether the money should be 
raised by mortgage or a sale and whether it was better to raise money to continue 
the business, latterly unprofitable, or to close it down, and that it would be 
unreasonable to expect a lender or purchaser to investigate questions of that kind. 


Appeal froma decree of the Lahore High Court (Rossignol 
and Abdul Qadir JJ.) reversing a decree of the District Judge of 
Ferozepore. 


The facts and contentions appear from the judgment reported 
below, 

Dube for the Appellants cited Sri Krishn Das v. Nathu Ram 
(1) and Phool Chand Lal v. Rughoobuns Suhaye (2). 

DeGruyther R.C. and Wallach for Respondents Nos. 1 and 2 cited 
Sham Sundar Lal v. Achkhan Kunwar (3) and Sanyasi Charan 
Mandal v, Krishnadhan Banerji (4). 

Dube was heard in reply. 

The judgment of their Lordships was delivered by 

Sir John Wallis :—-This isan appeal from a decree of the 
High Court at Lahore reversing the decree of the District Judge of 
Yerozepore in Suit No. 40 of t9r5, which was brought on behalf of 
Din Dayal and Bansari Basil, who were minors, to recover certain 
lands, the property of the joint family, which had been sold by 
Lachhman Das, the managing member of the family, to defendants 2 
to 6, under a sale deed dated the rst January, r913. Lachhman Das 
was made the first defendant, and Mussamat Dhani, the mother of 
the minor plaintiffs, who had joined in executing the sale deed, was 
also impleaded as the seventh defendant. ‘lhe suit was instituted 
by Dal Chand, the minors’ brother-in-law, as their next friend. He 
stated to the Court that he hal brought it at the instance of the 
elder minor, who shortly afterwards attained majority, and was 
brought on the record as the first plaintiff and next friend of the 
minor second plaintiff. ‘The plaint alleged that the sale had been 
made fora nominal sum of Rs 43,500, that Lachhman Das, the 
first defendant, had not received the whole of the consideration, and 
that the sale was made without legal necessity and was not for the 
benefit of thé minors. The price, R3 43,500, was shown to have been 
a very favourable one, and the District Judge found that it had been 
paid in full and that the sale was justified by necessity, as the family 
debts amounted to Rs, 38,400, This was the only question argued 

(1) (1926) 1. L. R, 49 All. i149; Le R. 54. L A. 79; 45 C. L. J. 386. 

(2) (1865) 9 W. R. 108. 

(3) (1898) I. L. R. at Ah 713 L. R. 25 L AC1S3 . 

(4) (1922), 1. L. R. 49 Cale. 560 ; L. R. 49 I. A. 1083 35 C. L. Juc4g8. 
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P. C. on the appeal to the High Còurt, who accepting the contention of 

1927. the appellants’ family counsel that at the time of sale the family 

ao NSn A debts were not shown to have exceeded some Rs. 22,000 or Rs. 
Niamat Rai 


23,000, held that the sale was made without legal necessity, and 

reversed the decree of the District Julge and decree the suit 

Sir John Wallis. without making it a condition that the plaintiffs should refund that 

= portion of the consideratio ı which was applied in the discharge of 
debts binding on the joint family. 

A petition was presented for review of judgment, and in their 

order dismissing it the learned Judges observed that there was 
admittedly an arithmetical error in the body of the judgment, as the 
finding of the Court was that the debts binding on the family were 
not shown to have execeeded Rs. 30,000 (not Rs. 22,000 or Rs. 
23,000), so that‘the sale was unnecessary so far as Rs. 12,600 were 
concerned, As regards.the omission to direct the repayment of the 
Rs, 30,900, the learned Judges observed that it had been admitted 
by the respondents’ counsel at the hearing of the appeal that they 
were not entitled to insist on this, and that in these circumstances 
the judgment, though bearing hardly on the petitioners, could not 
be remedied by review, but only by appeal, 
_ The onus was, of course, .on the defendants to show that the 
sale was justified, but it must be borne in mind that in this case the 
first defendant, Lachhman Das, and the minor plaintiffs were the 
members of a joint family who had succeeded to what is known as 
a joint family business—that is to say, a business carried on with 
joint family:‘funds for the benefit of the joint family, that the 
properties of the joint family, both moveable and immoveable, 
including the shares of minor members of the family, are liable for 
debts incurred in carrying on the business, and ‘that it is within the 
powers of the managing member in a proper Case to sell immoveable 
as well as the moveable property for the purpose of discharging 
such debts or enabling the business to be carried on. 

The sale deed of the ist. January, 1913, contains a recital that 
it was necessary that the suit lands should be sold for trade business 

A and payment of debt, and alsoa covenant by Lachhman Das, the 
managing member, and Mussammat Dhani, the mother‘and natural 
guardian of the minor plaintiffs, to indemnify the vendors in full 
should they suffer loss by reason of the minors putting ‘forward a 
claim after attaining majority, The learned Judges of the High 
Court appear to have regarded the insertion of this clause as a 
suspicious circumstance ; but, in their Lordships’ opinion, expe- 
rience in this class of cases shows that it may have been no more 


v. 
Din Dayal. .— 
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than & reasonable precaution against the undoubted risk that the 
vendors who were majors might afterwards make common cause 
with the vendors who were minors and endeavour by suppressio veri 
and suggestio falst to get the sale set aside. This, indeed, is 
precisely what has happened in the present case, where Lachhman 
Das, the managing member of the plaintiffs’ family, and the actual 
vendor, whom the defendants were under the necessity of calling to 
prove their case, sought to go behind his statement in the sale deed 
that it was necessary to sell the property for trade business and 
payment of debts, and gave evidence that the joint family business 
had come toan end before the date of the sale, that the debts 
which were discharged out of the sale proceeds were largely, fictitious 
or incurred in speculative traisactiors of his own, and that there 
was no sufficient pressure of creditors to justify the sale. 

These contentions were supported by very worthless evidence 
ani were rightly rejecte] by the District Judge, who proceelel to 
deal with the items which the first defendant deposed to in his 

- evidence that he had paid on the 2nd and 3rd January, 1913, 
after the receipt of the consideration money, Of these items, the 
District Judge found that Rs. 38,400 were proved to have been 
paid in’ discharge of debts owing at the date of the sale, and that a 
further sum of Rs. s,rro out of the sale proceeds had been invested 
in the business, and oa these findings he rightly upheld the sale. 

Ou appeal, a distiaction, to which their Lordships will refer 
later, was taken between debts owing when the sale was negotiated 

' and debts incurred subsequently but before the execution of the 
sale deed ; and the learned judges came to the conclusion that 
debts due at the date of negotiation should alone be taken into 
account, and on the admission of the appellants’ counsel they found 
that these debts were not shown to have exceeded some Rs, 22,000 
or Rs. 23,000, a figure which, as already stated, they raised on re- 
view to Rs. 30, goo, which was Rs, 12,600 less than the amount of the 
purchase money, This figure of Rs. 30,900 included two debts, items 
tand 2inthe District Judge’s judgment, which had been incurr- 
ed subsequent to the date of negotiation in dischirge of earlier 
debts ; and as regards items 4 and 5, which the learned Judges 
disallowed, Mr. Dube has called attention to the evidence that 
Rs, 2,500 in item 4 was borrowed to pay a previous debt, ‘and that, 
as found by the District Judge, the two hundis, each Rs. 2,500, 
were given in renewal of previous hundis, thus showing that the 
whole of the R;. 38,400 allowed by the District Judge had been 
applied in discharge of liabilities existing at the time when the sale 
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was negotiated. It was also proved that out of the balance of the 
purchase money, Rs. 5,000 odd, Rs. 4,100 were lent to another 
firm in the ordinary course of business and subsequently repaid. 
It appears from the judgment of the learned Judges of the High 
Court that if they had been satisficd that the whole of the Rs. 38,400 
paid out of the sale proceeds was paid in discharge of debts incur- 
red before the negotiation of sale, they would have been of opinion 
that the sale ought to have been upheld. With this conclusion their 
Lordships agree, but they are of opinion that undue importance 
was attached by the learned Judges to the question whether some of 
the payments were made in discharge of debts incurred in the inter- 
val between the negotiation of the sale and the execution of the sale 
deed. Even if there had been no joint family business, proof that 
the property had been sold for Rs. 43,500 to satisfy pre-existing 
debts to the amount of Rs, 38,000 would have been enough to 
support the sale without showing how the balance had been applied, 
as held by their Lordships in the recent case of Sai Krishn Das 
and others v. Nathu Ram (1). 

Where there is a joint family business, the manager, as already 
pointed out, has authority to raise money not only for the payment 
of debt, but also for the purpose of carrying on the business, The 
learned Judges of the High Court were of opinion that, as in this 
case the business had recently resulted in loss, the managing mem- 
ber was not justified in putting more money into it, and that in any 
case he should have raised money by mortgage instead of by sale, 
As regards the latter question, it is not clear that borrowing, pro- 
bably at a high rate of interest, would have been more beneficial 
than sale. In any case, this was a question for the manager to 
decide. It was equally a question for the manager whether it 
would be better to raise more money or to close down the business, 
and it would, in their Lordships’ opinion, be unreasorable to require 
a lender or purchaser to go into questions of this kind, as to which 
he would rarely be in a position to forma sound opinion, In the 
present case the decision to raise more money would seem to 
have been a wise one, as the business afterwards earned profits 
with which more lands were purchased. 

That, however, is immaterial, In their Lordships’ opinion it is 
established that the money realised by the sale was required for 
the purpose of paying the debts and carrying on the business, and 
that the sale was therefore justified. Their Lordships are there- 
fore of opinion that the appeal should be allowed and the decree of 

(1) (1926) 1. L. R. 49 All. 1493 L. R. 54 1. A. 795 45 C. L. J. 386. 
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the District Judge restored, and that the respondents should pay the 
«osts in the Courts below and of this appeal ; and they’ will humbly 
advise His Majesty accordingly. 

I. L. Wilson & Co: Solicitors for Appellants. 

Ranken Ford & Chester: Solicitors for Respondents 1 and 2 
H.C, Appeal allowed. 


x APPEAL FROM ORIGINAL CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice, and 
Sir Charu Chunder Ghose, Knight, Judge. 


SARAT CHANDRA KHAN 
v. 
UPENDRA NATH BOSE.* 


Limitation—Appeal, if in time—Limitation Act (IX of 1908) Sec. 12, Sch. 1. Art. 
151—Tine taken in obtaining copy of order—Rules and practice of High 
Court in its Original Side—Proser way for ascertaining whether appellant 
ts in time. 

The law gives to the appellant 20 days excluding the time requisite for 
obtaining a cOpy Of the Order of the Judge inthe Original Side of the High 
Court appealed from. The copy of the order must be applied for within 20 
days of its being pronounced ; it will be of no avail to apply for such copy unless 
within the twenty days a requisition to draw up the order has been given either 


*Appeal from Original Civil No. 129 of 1926 against the order made on the 
25th June, 1926 by Honb’le Mr. Justice C. C. Ghose in Suit No. 692 of 1920. 
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Civite by the appellant or by some other party to the cause: Nibaran v. Martia & 
1927. Co. (1); Pramatha v. Lee (3) ; Gobind v. Oficial Assignee (3); and Kamruddin 
or! v. Mitter.(4). 


Sarat Chandra Khan 

v Even if these conditions are complied with, the time to be excluded will not 

\'pendra Nath Bose f : wens 
p necessarily be the whole of the time which'in fact elapsed between the date 
of the application for a copy and the date on which the copy was furnished. The 
draft of the order has to be approved or amended. The fees for the copy of the 
order have to be paid in stamps. The order when ready has to be drawn up. 
Any party, has a right_to apply to have the order drawn up, if the party in whose 
favour it was made does not do so within 4 days. f 


Any failure in reasonable diligence which produces unnecessary delay at one or 
more of these stages, will disentitle an appellant to claim the whole of.the time 
actually occupied in obtaining the copy of the order. The time unnecessarily 
occupied is not time ‘requisite’ within the meaning of section 12 o f the Limitation 
Act. 


The proper way for ascertaining whether the appellant is in time, is to look 
` first at the date on which he applied fora copy. By that date so many days 
out of the twenty given by him by article 151 of Schedule ;I of the Limitation 
Act had been exhausted, and. he;had so many left.. The time requisite 
for obtaining the copy begins to run in his favour from that date. But if 
he could and should have applied to have the order drawn up before 
any such application was in fact made whether by himself or any other party or 
if unnecessary delay was occasioned by his conduct at any of the other points 
at which time was within his control, he can get no credit for the time wasted. 
Such time as well as the time elapsing between‘the obtaining of the copy and the 
filing of the memorandum of appeal must be debited against the balance remaining 
to his credit out of the twenty days at the time when he applied for the copy of 
the order. 


In this case the order was made on the 25th June, and on the 2gth June an 
application for copy was made. The appellant applied for the order to be drawn 
up on the 15th July, and took from 12th to 16th August to approve the order., 
but the period included a week-end. On the 3rd September he paid the fees and on 
the 14th September he got the copy. Thelong vacation of the Court commenced on 
the 27th August. The memorandum of appeal was filed on the opening day 
in November : í 


Held, that the appeal wasin time 
Appeal by the Plaintiff. 


Suit for recovery of Rs. 28,000, being the value of Futni, tenure 
Lot Srirampur, and Rs, 2559-2-0 ‘on” account “of the rent . decrees 


(1) (920) 32 C. L. J. 127. 


(2) (1919) 23 C..W. N. 553 ; on appeal (1922) I. Li R. 49 Cale. ggg. P. C. 
(3) (1924) 29 C. W. N. 163. (4) (1924) I. L. R. 52 Cale. 342. 
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obtained by the plaintiff's superior landlord against the plaintiff Civit. 
fæ the said Putni, and Rs, 2800 or such other amount as the Court ee 
may .nd to be due by the defendant to the said plaintiff for arrears Srat ee agree 


of rent due to the latter for the Bengali years 1318,1319 and 1320 
in All for Rs, 33, 359-2-0 with interest and costs, 
S Mn S, C, Bose for the Appellant, 

Mr B, K, Ghose for the Respondent, 

The judgments of the Court were as follows : 

Rankin, C. J.: The first question is whether this appeal was January, 31 
brought out of time, The order appealed from was pronounced on a 
the 26th June 1926 and the memorandum of appeal was filed 
on the 6th November 1926 the last day of the Long Vacation. 

The law gives to an appellant twenty days excluding the time 
requisite for obtaining a copy of the order appealed from, 

Cases which show how this rule is to be applied to the 
rules and practice of this Court on the Original Side are 
Nibaran v, Martin & Co, (x); Pramatha v. Lee (2); Gobind v, 

Official Assignee (3) ; Kamruddin v, Mitter (4). 

These decisions show (1) thata copy ofthe order must be 
applied for within twenty days of its being pronounced and 
(2) that it will be of no avail to apply for such copy unless 
within the twenty days a requisition to draw up the order has been 
given either by the appellant or by some other party to the 
cause, 

Even if these conditions are complied with the time to be exclu- 
ded will not necessarily be the whole of the time which in fact 
elapsed between the date of the application fora copy and the 
date on which the copy was furnished, Under the Original Side 

rules there are certain points at which the time to be occupied 
by the process of obtaining a copy of the order is in the control 
of the appellant to some extent, (a) The draft of the order has to 
be approved or amended. (b) The fees for the copy of the order have 
to be paid in stamps, (c) The order when ready has to ‘be taken 
up. Any failure in reasonable diligence which produces unneces- 
sary delay at one or more of these stages will disentitle an appellant ‘ 
to claim the whole of the time actually occupied in obtaining the 
copy of the order. The time unnecessarily occupied is not time 
ad within the meaning of section 12 of the Limitation Act 
1908, 

There is however another matter as to which time is within 

(1) (1920) 32 C. L. J. 127. 

(2) (gig) 23 C. W. N. 553; (1922) L L. R. 49 Calc. gag. 

(s) (1924) 29 C. W. N, 163: (4) (1924) L. L, R. 52 Cale. 342: 

J . 
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Civit. the control òf the appellant. ‘This appears by rule 27 of Ch. .XXVI 
1927. which gives to any party a right to apply .to have the ovder 
meee drawn up if the party in whose favour it was ‘made does not do 


so within four days. 
‘The present case reyuires us to coasiler this. Application for 
Rankin C. F a copy was mde 01 2gth June buta re juisition to draw up the 
E order was not given till rgth July. Meanwhile -of course the 
application for a copy was entirely ineffective. 

In my opinion the decisions show that the proper way for 
ascerlaintig whether the appellant is in time is to look first at the 
date on which he appliel fora copy. By that date so many days 

` out of the twenty given to him by Art, 151 of Sch. I of the Limitation 

Act had been exhausted, and he had so many left. The time 
requisite for obtaining the copy begins to run in his favour from 
that date. But if he could and should have applied to have the order 
drawn up before any such application was in fact made whether by 
himself or any other party or if unnecessary delay was occasioned 
by his co1luct at ary of the other poiats at which time was within 
his control.he cai get no credit for the time wastel. Such time as 
well as the time elaosiiw betwee the obtaining of the copy a14 the 
filing of the memoran lum of appeal must be debited aguast the 
balance remiining to his credit out of the twenty days at the time 
when he applied for the copy of the order. 

Now the order ii this cwe was mide on 25th June and the 
appellant applied fora copy on 29th June so he had 16 (if not 17) 
days left to him out of the tweaty days allowed, He might and 
should have applied for the order to be drawn up by (say) rst July. 
He wasted 14 days before doing so on 15th July, He took from rath 
to 16th August to approve the order but that period included a week- 
erl, I see nothing ele aguist him though there was some delay 
between 3r l Sentember when he pail the fees and rth September 
when he got the copy. But in any case if we go-back a fortnight 
from 3rd September that only takes us to zoth’August. As at that 
date the appellant had sixteen days still to run out of the twenty 
allowed to him. he was not therefore out of time when on 27th 
August the Long Vacation commenced and as the memorandum was 
filed by the opening day in November he is not barred by the 


v. 
Upendra Nath Bose. 





statute. 
In these circumstances an orler may be made ‘approving of the 


Index as set forth in para.6 of the petition and giving 14 days 
from today as time in which to file the Paper Book. 
Costs of this application to be respoadent’s costs in the appeal. 


VoL, XLV.) HIGH COURT. 


The judgment if any to be included in the Paper Book. 
Ç. C. Ghose, J: I agree. 
eChatterjee & Co :Attorneys for the Appellant. 
S, C. Bose: Attorney for the Respondent. 
ALT. M, Appeal admitted, 


APPELLATE CIVIL. 


Before Mr, Justice M, N. Mukerji and Mr. Justice G. N. Roy. 
SATYENDRA NATH CHOUDHURY 
V. 
CHARU CHANDRA MAJUMDAR AND OTHERS* 


Appeal—Order refusing to set aside execution sale—Ciwil Procedure Code (Act 


Vof 1908), Sec 151, O. 41 Rr. 23, 25, O. 43—Transfer by appellate Court. 

Although the question is between judgement debtor and decree-holder auction- 
purchaser and relates to execution of decree, nO second appeal lies from an 
order of an appellate Court refusing to set aside execution sale. The Code of 
Civil Proceduro expressly puts an order under order 21 rule go upon a different 
category from orders passed under section 47 of the Code: Kailash v. Gopal 
(1) explained. 


On an appeal being preferred trom the decision of the Munsiff, setting aside 
sale in execution of decree, the District Judge being of Opinion that there were 
no clear findings upon the questions that arose in the judgment ofthe lower Court 
sent’ back the record to the Court of the latter with directions to record clear 
findings on all such points and ordered that the findings should be resubmitted 
with the record to his Court within a certain period: 


Held, that the order was an anomalous one and was not passed under 
0.41 R. 25 of the Code of Civil Procedure. 


_ = Appeal from Order No. 164 Of 1926, against the order of Babu Rohini 
Kanta Mitra, Subordinate Judge of Pabna and Bogra, dated the 19th December, 
1925, reversing that Of Babu Rai Mohun Karmakar, Munsiff, rst Court, of 
Pabna and Bogra, dated the 12th September, 1924. 


(1) (1926) 430. L. J. 345+ 
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That the Courts had tendency to resort to the provisions of section 151 of 
the Code of Civil Prozedure, notwithstanding their inability to find that Orders 
propertly passed under rule 23 Or rule 25 of order 41 of the Code would not meet 
the ends of justice. Section r51 was not enacted for that purpose but only to 
provide remedies in cases where the provisions of the Code are not ample or 
sufficient to give such remedies and in cases in which a remedy is not provided 
for by the Code. 


That the Judge had juris liction to transfer the appeal fo: hearing after the . 
‘findings submitted by the lower Court, to the Court of the Subordinate Judge. 


Appeal and Applicitio: uler section try C, P.C. by one of 
the Judgment-debtors. 

Application to sct aside execution sale. 

Dr, Radha Binode Pal xy) Babe Runesh Chindra Pi! for the 
Appellant and Applicant. 

Babu Jatindra Nath Sanyal for the Respordent Decree-holder 
and Opposite party. 


The judgments of.the Court were as follows :— 

Mukerji, J :—One of the juigmeit-debtors is the appellant in 
this appeal. The appeal arises out of certain proceedings under 
order XXI rule go Code of Civil Procedure for setting: asile a sale 
on the ground that there was no proper service of the writ of attach- 
ment or the sale proclamation and that property really worth 
Rs. 1,500 fetched a price of Rs, roo only at the sale. : The decree- 
holder was the purchaser at the auctioa so held. The Munsiff 
allowed the applicatio urder orler XXI rule go Cole of Civil 
Procedure ani set aside the sale. O.a a1 appeal being preferre l 
from this decision, the District Judge being of opinion that 
there were no clear findings upor the questiois that arose 
in the judgment of the learned Munsiff sent back the record 
to the Court of the latter with Jirectiois to recor] clear 
findings on all such points and ordere| that the fiidiigs shoull be 
re-submitted with the record to his Court within a certain perio 1. 
When the matter went down to the court of the learnel Munsiff, 
it was taken up by a different officer and he recorded his findings 
onthe point that arose and re-submitted the record with those 
findings to the appellate Court. The District Judge thereupon 


transferred the appeal to the file of a Subordinate Judge and the lat ` 


ter allowed the appeal and dismissed the application under order XXI 
rule go Code of Civil Procedure. It is against this order of the 
learned Subordinate Judge that the prejet appe ul his been pre- 
ferred to this Court, 

The appellant seeks to mnintain this appeal, although it arises 
out of proceedings under order XXI rule go Co le of Civil Procedure 


ed 
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by 4 reference to the decision of a Full Bench of this Court in the 
case of Kailash Chandra Tarafdar v. Gopal Chandra Poddar 
(1). The contention shortly put on behalf of the appellant is that, 
inasmuch as in the said Full Bench decision it has been held that 
when the decree-holder is the auction-purchaser an order passed 
on an application for delivery of possession under order XXI rule 95 
Code of Civil Procedure is an order under section 47 of the Code, 
there is no reason why under similar circumstances an order setting 
aside or refursing to set aside a sale should not be regarded as an 
order ‘relating to the execution or satisfaction of the decree and, 
therefore, an order coming within the purview of section 47 Code of 
Civil Procedure and appealable asa decree within the meaning of 
the Civil Procedure Code. Iam unable to say that this argument 
is an altogether ill-conceived one, But the difficulty in accepting 
this argument is that the Cole expressly puts an order under order 
XXI rule go upon a different category from orders passe] under sec- 
tion 47 of the Code. Under section ro4 of the Code, an appeal lies 
from those orders only which are expressly mentioned in the said 
section, and it is stated that “save as otherwise expressly provided in 
the body of this Code or by any law for the time being in force, no 
appeal shall lie from any other orders”; and section 104 sub-section (1) 
clause (1) provides for appeals from orders made under rules from 
which an appeal is expressly allowed by the rules, Appealable 
orders provided for by the rules are to be found in order XLIII of 
the First Schedule to the Code and, under sub-section (2) of section 
to4, “No appeal shall lie from any order passed in appeal under 
this section.” To accede to the petitioner’s contention, therefore, 


would be to nullify the effect of section 1o4 read with order XLIII - 


of the First Schedule of the Code to which I have referred. 
Besides, the Full Bench case deals expressly with an order or 
application for delivery of possession under order XXI rule 95 
Code of Civil Procedure and, assuming that the contention which 
the appellant puts forward logically follows from the dictum of the 
Full Bench, it does not necessarily follow that that contention 
must be regarded as well-founded for, as has been observed by 
Lord Halsbury Lord Chancellor in the case of Queen v, Leathem 
(2) “Every judgment must be read as applicable to the particular 
facts proved or assumed to be proved, since the generality of the 
expressions which may be found there are not intended to be ex- 
positions of the whole law but governed and qualified by the par- 
ticular facts of the case in which such expressio `s are to be found, 


(1) (1926) 43C. L. J. 345- (2) (1901) A. C._ 459. 
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Another thing is that the case is only an authority for what it actually 
decides. I entirely deny that it: can be quoted ‘for a propositién 
that may seem to follow logically from it. Such a mode of reason- 
ing assumes that the law is necessarily a logical code whereas every 
lawyer must acknowledge that the law is not always logical at all.” 
Iam accordingly of opinion that no second appeal lies in this 
case, , The appeal must, therefore, be dismissed with costs—hearing 
fee one gold mohur, 

The question that then arises is what order should be passed 
on the application under section 115 Code of Civil Procedure that 
has been filed along with the appeal which is directed against the 
same order from which the appeal has been preferred. The grounds 
upon which this application is pressed before. us are two, The 
first ground is to the effect that the order which the learned 


District Judge passed was really an order made under the provisions’ 


of order XLL rule 25 Code of Civil Procedure and, therefore, it 
should. have contained a direction upon the Court of first instance 
to, take additional evidence, and that, inasmuch as there was no such 
direction in the order and also because the additional evidence that 
was sought to be adduced was not allowed to be given, the said order 
was without jurisdiction, This argument.assumes that the order was 
really passed under the provisions of order XLI rule 25. There 
is a good deal r.o doubt to be said in favour of the view that the only 
two provisions which the Code provides for making an order of 
remand when that order is made by a Court of appeal are to be 
found in order XLI rule 23 and order XLI rule 25 and that the 
order of the District Judge by which the case was sent back to 
to the Court of the learned Munsiff bears greater analogy to an 
order which the Code contemplates in order XLI rule 25; but I am 
unable to hold in view of the terms in which that order was passed 
that the learned District Judge meant to pass it under the provisions 
of order XLI rule 25. The order appears to me to be one of those 
anomalous orders which the appellate Courts are very fond of passing 
notwithstanding that the Code has expressly laid down the form 
in which these orders should be couched. There isa tendency in 
the courts to resort to the provisions of section 151 of the code, not- 
withstanding that they are not able to find that orders properly 
passed under rule 23 or rule 25 would not meet the ends of justice. 
Section 151 was not enacted for that purpose but only to provide 
remedies in cases where the provisions of the code are not ample 
or sufficient to give such remedies and in cases in which a remedy 
is not provided for by the code. I am, therefore, of opinion that 


STN gloat ete 


retool 
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the order of the District Judge was not one passed under order XLI 
ryle 25 and the petitioner’s argument on this head cannot be 
accepted as well-founded. 

The next ground upon which this application has been pressed 
is to the effect that the District Judge was wrong in transferring 
the appeal to the Court of the Subordinate Judge. In this connec- 
tion, reference has been made to the provisions of order XLI 
rule 26 of the Code and reliance has been placed upon the decision 
of the Allahabad High Court in the case of Udit Narain Singh v. 
Jhanda (x) The answer to this contention again is ‘that it 
proceeds upon the assumption that the order of the District Judge 

, was passed under rule 25 of order XLI which I am unable to 
accept. In my opinion, therefore, the application under section 
115 Code of Civil Procedure should also be rejected and I 
order accordingly. 

Roy J :—I agree. 

A. T. M. Appeal dismissed: Application Rejected. 


(rt) (1893) I. L. R. 15 All, 315. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Cuming, and Mr. Justice Graham. 
MAFIZADDI 


v. 
KING-EMPEROR* 


Kidnapping—Abduction—Penal Code (Act XLV, of 1860), Sec. 366—Charge, 
separate-Criminal Procedure Code (Act V of 1898), Secs. 162,172—~Statement 
to Police Oficer—Statement, recording of. s 
The ingredients of kidapping and abduction being different, the accused is 
} entitled to know which of the charges he is asked to meet. Separate charges are 
to be drawn up if the accused be charged with both offences. 


i Section 172 of the Code of Criminal Procedure does not deal with the record- 
ing of any statement by witnesses. What is intended to be recorded under that 


*Criminal Appeal No. 643 of 1926, against the order of K.N. Roy Esq, 
Additional Sessions Judge of Dacca. 
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section is what the Police Oficer did—the places where he went, the people he 


visited, what he saw &c. No statement can be said to be recorded nder 


this section which would be a privileged one. ` kd 


It is immaterial whether the statement as recorded is the actual record of the 
words used by the witness. It is sufficient, even if the statement is recorded in 
the form of a memorandum of what the witness had said to the Police officer, 
it is available for the purpose of contradicting the witness. It is not necessary 
in order that an accused person may be allowed under section 162 of the Code of 
Criminal Procedure to contradict the witness that the statement must contain the 
very words used by the witness. 

Appeal by the Accused under section 410 Criminal Procedure 


Code. 


The accused! was sentenced to four years’ rigorous imprison- 
ment under section 366 Indian Penal Code, _ 

Babus Sures Chandra, Talukdar and Amulya Chandra Sen 
for the Accused. 

Mr, Khundkar (Deputy Legal Remembrancer) for the Crown, 

The judgments of the Court were as follows : 

Cuming, J. This isan appeal by one Mafizaddi- against the 
order of the learned Additional Sessions Judge of Dacca Mr. K. N, 
Roy who agreeing with the verdict of the jury found the accused 
Mafizaddi guilty under section 366 Indian Penal Code and sentenc- 
ed him to four years’ rigorous imprisonment, 


I may here point out that one of the difficulties with which we are 
confronted in dealing with this case is that it is impossible to ascer- 
tain what is the offence of which the appellant has been found 
guilty, for this reason he was charged that he on or about the 26th 
day of November’ 1925 at Rahapara kidnapped or ‘abducted Jamila 
Khatoon and thereby committed an offence punishable under sec- 
tion 366 Indian Penal Code. The jury in delivering their verdict 
found the accused person guilty under section 366 Indian Penal Code 
whether, therefore, he was found guilty of kidnapping or whether 
he was .found guilty of abduction it is impossible to say. I need 
hardly. point out that kidnapping is an entirely distinct offence from 
abduction—the necessary ingredients being. entirely different. 


The first point raised by Mr. Talukdar which point I think must 
succeed is as follows—the main witness in the case was the girl 
Jamila Khatun, When this witness was put put into the box and 
was examined in chief the defence pleader desired to cross-examine 
this witness with the the object of breaking down her testimony by 
putting to her certain statement which it is alleged she had 
made to the SubInspector who investigated the case. The learned 
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Additional Sessions Judge held that this statement was recorded 
by’ the Sub-Inspector under Section 172 Criminal Procedure 
oie and therefore it was privileged. 
Speaking for myself I have always been of opinion that section 
172 Criminal Procedure Code does not deal with the recording of 
any statement by witnesses. Nor do I understand that a statement can 
be said to be recorded under section 172 Criminal Procedure Code. 
Section 172 (I recite merely the material portion of it) runs as 
follows “ Every police officer making an investigation under this 
Chapter shall day by day enter his proceedings in the investigation 
in a diary setting forth the time at which the information reached 
him, the time at which he began and closed his investigation, the 
place or places visited by him and a statement of the circumstances 
ascertained through his investigation.” No mention whatever is 
made there of recording of any statement by a witness. Sections 161 
and 162 Criminal Procedure Code properly deal with the different 
portions of the investigation. What is intended to be recorded 
under section 172 Criminal Procedure Code is what'the Sub-Inspec- 
tor did—the places where -he went, the people he visited, what he 
saw &c, I do not think that any statement can be’said to be record- 
ed under this section and so would be a privileged one. Be that as 
‘it may it is quite clear now that there is no distinction between a 
statement recorded under section 162 Criminal Procedure Code and 
a statement recorded under section 172 Criminal Procedure Code. If 
a police officer purports to record a statement under the latter sec- 
tion. Section 162 now reads as follows “ No statement made by any 
person to a police officer in the course of an investigation under this 
chapter shall, if reduced into writing, be signed by the person mak- 
ing it ; nor shall any such statement or any record thereof, whether 
in a police diary or otherwise, or any part of such statement or 
record, be used for any purpose (save as hereinafter provided) 
at any enquiry or trial in respect of any offence under 
investigation at the time when such statement was made.” 
‘It is quite clear that the object of amending the section is 
that that the police should no longer claim any privilege in respect 
of any statement on the ground that it is a statement recorded 
under section 172, It is quite immaterial whether the statement 
is labelled as recorded under section 172 Criminal Procedure 
Code, i i 

The learned Deputy Legal Remembrancéer contends that in any 
way section 162 contemplates only what he describes as a com- 
plete statement and that if the statement is not+a complete state- 
ment recording every word uttered by the witness then the state- 
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immaterial whether the statement as recorded is the actual record 
Ke of the words used by the witness. It is sufficient, I think, even if 
King-Emperor. the statement is recorded in the form of a memorandum of what the 
Cuming, F. wituess hal sail to the police officer, it is available for the pur- 
oo, pose of contradicting the witness. It is not necessary in order that an 
accused perso1 may be allowei u ider section 162 to contradict the 
witness that the statemeit must contain the very words use | by the 
witness. 


Mafizaddi 


In the present case the police diary unfortunately is not before 
us. But we have been able to ascertain from the evidence of the \ 
Sub-Inspector which was given in the enquiry Court but which way 
not allowed to be used in the Court of Sessions that the witness in 
question Jamila Khatum hai ma le a long and detailed statement to 
the police officer. He states “I examined the girl, She told me 
that she ha drun away from her mother’s custody at her own 
will as she was ill-treated by her mother” Then ‘on consulting the 
diary the witness further stated that the girl said that she was beat- 
en by her mother so she had left home. She further said that she 
‘met Mafizadii at Dhamrai Railway Station and with him she 
came to Dacca. She said that her mother had come to Dacca next 
day and had consented to marry her to Mafizaddi. She said that 
later she was married by Mafizaldi aid that a deed of divorce was 
prepared of her elder sister and a Aadinnama was draw. up at that 
time with consent of both the parties. She then said that she. 
married her to Mafizadai giving her own én as her mother and 
brother were not present at the time. She said that she had attain- 
ed her puberty 2 years before.” In concluding his examination the 
Sub-Inspector said “ I examined her at the Mitford hospital, I 
asked her to tell her story and she stated”. It is quite clear 
from the Sub-Inspector’s evidence that what was recorded by the 
Sub-Inspector was-the statement made by the witness. Whether that ` 
statement was or was not recorded under section 162 or section 172 
the accused person was entitled to a copy of it in order that he 
might cross-examine Jamila Khatoon with the intention of breaking 
down her evidence. 


Proviso No. t to section 162 states as follows “ Provided that, 
when any witness is called for the prosecutation in such enquiry or 
trial whose statement has been reduced into writing as aforesaid the 
Court shall o. the request of the accused, refer to such writing and 
direct that the accused be furnished with a copy thereof in order 
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that any part of such statement, if duly proved, may be used to 
cofttradict such witness.” The learned Sessions Judge was there- 
fore wrong in refusing to allow the defence to have a copy of the 
statement of this witness made to the Sub-Inspector. It is quite 
clear looking at the statement that the accused had been seriously 
prejudiced by not being allowed to use the statement in cross- 
examining Jamila Khatun, On this ground alone it is necessary to 
set aside the conviction and sentence. 

There is a further point which has been brought to our notice, 
namely, that the accused has been seriously prejudiced because he 
did not know what charge he had to meet. He has been charged 
in one head under one charge with kidnapping or abduction. 
The ingredients of the two offences are obviously different and 
the accused was entitled to know which of the charges he was 
asked to meet. No doubt the two offences are referred to in the 
same section 366 Indian Penal Code but they are distinct offences 
and separate charges should have been drawn up if it was desired 
to charge him with both offences. 

We therefore set aside the conviction and sentence of the appel- 
fant Mafizaddi. We leave it tothe District authorities to consider 
whether in the circumstances of the case the appellant should be 
retried or not, 

The accused will remain on the same bail pending the order of 
the District authorities as to retrial. 

Graham, J :—I agree. 


A, T. Me , Appeal allowed. 
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Before Mr. Justice M. N. Mukerji, and Mr. Justice G. N. Roy, 


` 


MAHARAJ BAHADUR SINGH 


, 


U, 


KARANI MAI* 


Appeal —Bengal Tenancy Act (VIII of 1885), Sec. 153 explanation—Execution 
sale—Suit valued less than Rs. r00—Irregularity—Gross under-statement 
of valiation—Suppression of notices under O. 21 Rr. 22 and 66 of the Code of 
Civil Procedure (Act V of 1908)—Revision. 


A sale was held in execution of decree which was obtained in a suit for rent 
and the decree as well as the order refusing to set aside the sale were passed by 
the Munsiff, having final jurisdiction to-deal with the matter under section 153 of 
the Bengal Tenancy Act. The District Judge on appeal set aside the sale, on the 
ground of gross under-statement of value in the sale proclamation and suppres- 
sion of notices under Q. 21 Rr. 22 and 66 of the Code of Civil Procedure reveals 
ing a deliberate falsehood on the part of the decree-holder : ` 


Held, that the findings of the District Judge were proof against appeal to the 
High Court as well as revision under section 115 of the Code of Civil 
Procedure. 5 


Semble: In such a case no appeal lay tothe District Judge: Kali v. Ram- i 
sarbaswa (1) doubted. Beni v. Bissessur (2); Arjun v. Gunendra (3) and 
Nabin v. Bepin (4) commented on. 


Appeal by the Decree-holder and application for Revision under 
section 115 of the Code of Civil Procedure, 


Application to set aside sale held under decree for rent, 


The material facts appear from the judgment. 

Dr. Naresh Chandra Sen Gupta and Babu Urukramdas Chakra- 
varti for the Appellant. 

Babu Jitendra Kumar Sen Gupta for the Respondent, 


*Appeal from Appellate Order No. 206 of 1926 with an application, against the 
order of S. Modak Esq., District Judge of Rangpur, dated the Sth February, 1926, 
reversing that of Babu Kunja Behari Ghose, Munsiff, rst Court, of Rangpur, 


dated the 3rd July, 1925. 


(t) (rg0g) L L. R. 32 Calc. 957 F. B. (2) (1911) 17 C. W, N. 84. 
(3) (1914) 18 C. W. N. 1266. (4) (1915) 22 ©. L. J. 244. 
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The judgments of the Court were as follows : 

Mukerji, J :—This appeal arises out of proceedings held for 
setting aside a rent sale. The application to set aside the sale was 
dismissed by the Munsiff. There was an appeal preferred from this 
order to the District Judge and the learned Judge has ordered the 
sale to be set aside. From the order of the learned District Judge 
the present appeal has been preferred by the decree-holder. An 
application under section 115 of the Code of Civil Procedure directed 
against the said order, has also been filed on his behalf. The sale 
was held in execution of the decree which had been obtained in a 
suit for rent and the said decree as well as the order refusing to set 
aside the sale were passed by a Munsiff, who, itis conceded, had 
final jurisdiction to deal with the matter under section 153 of the 
Bengal Tenancy Act, 

The first ground that has been urged on behalf of the decree- 
holder is to the effect that the order which was passed by the Mun- 
sif in the present case was one from which no appeal lay. It has 
been contended on behalf of the respondent that the order is 
covered by the exception contained in section 153 as it decides a 
question relating to title to land or to some interest in land as between 
parties having co.flicting claims thereto ; in other words, it has been 
urged that the question as to whether the sale should or should not 
be set aside is a question which relates to title to land or to some 


interest in land as between the decree-holder who is the auction- 


purchaser in the present case and the judgment-debtor on the other 
and that therefore the order is covered: by this exception. On behalf 
of the appellant it has been pointed out that by reason of the ex- 
planation to section 153 a question as to the regularity of the procee- 
dings in publishing or conducting a sale in execution of a decree for 
arrears of rent is not a question relating to title to land or to some 
interest in land as between parties having conflicting claims thereto, 
On behalf of the respondent in support of the contention that an 
appeal did lie from the decision of the Munsiff reliance has been 
placed upon the Full Bench decision of this Court in the case of 
Kali Mandal v. Ramsarbaswa Chakravarti (1). In this case it was 
decided by a Fuli-Bench of this Court, one of the learned Judges 


who sat in that Bench dissenting, that an order setting aside or . 


declining to set aside a sale in execution of a decree for rent, the 
decree-holder being the purchaser, falls within the proviso to 
section 153 of the Bengal Tenancy Act, and is appealable although 
there could be no appeal from the decree in the suit on account of 


(1) (1905) 1. L. R. 32 Cale. 957. 
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Civit. the prohibition contained in that section. The answer that is, 
Loan: given on behalf of the appellant is that this decision is met by the ° 
Maharaj Baha dur @Xplanation which was subsequently introduced by section 153 of the 
vw Bengal Tenancy Act to which I have already referred, The res- 
Katani Mai; pondent relies upon certain decisions of this Court to which I shall 
Mukerji, F. presently refer for establishing the position that notwithstanding 


the introduction of this explanation the effect of the aforesaid Full 
Bench decision has not been altogether nullified, The first case 
relied upon is that of Beni Madhab Ray v. Bissessur Bharati (1). 
This was a case in which a question arose as to whether a sale held 
in execution of a decree for rent was to be set aside on the ground 
that the judgment-debtor had applied for setting it aside after mak- ` 
ing the necessary deposit in compliance with the provisions of 
section 174 of the Bengal Tenancy Act, In deciding this case the 
learned Judges observed thus: “The explanation provides that a 
question as to regularity of the proceedings in publishing or con- 
ducting a sale in execution of a decree for arrears of rent is not a 
question relating to title toland orto some interest in land as 
between parties having conflicting claims thereto, In the case before 
us, no question arises as tothe regularity of the proceedings in 
publishing or conducting the sale, The question raised is whether 
the judgment-debtor has complied with the requirements of section 
174 for reversal of the sale: We are therefore of opinion that the case 
is not covered by the explanation and that the rule laid down in 
Kali Mandal v. Ramsarbaswa Chakravarti (2) governs the matter” 
It will be seen that the ground upon which the sale was sought to 
be set aside in that case was not one which can be said to relate to 
the regularity of the proceedings in publishing or conducting the 
sale but that something had been done after the sale was over which 
under the law, entitled the judgment-debtor to claim that the sale 
should be set aside. ‘The next case that has been referred to in this 
connection is that of Arjun Das v. Gunendra Nath. Basu Mallik (3), 
In that case a sale was sought to be set aside under section 47 and 
Or, 21, R. go of the Code of Civil Procedure and one of the grounds 
of irregularity alleged in the case was that there was no proper 
service of notice under Or, 21, R, 22 of the Code. The Court of 
first instance in that case refused to set aside the sale and that order 
was upheld on appeal by the District Judge. From the decision of 
the District Judge in that case an application in revision had been 
filed before this Court and in dealing with that application the 


(1) (1911) 17 E. W.N. 84. (2) (1905) I. L. R. 32 Cale. 937. 
(3) (1914) 18 C. W. N. 1266, ; 
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learned Judges observed: “We may finally add that although the 
¢ application must be deemed to have been made under section 47 of the 
Code of 1908, a second appeal may at first sight seem barred under 
section 153 B, T. Act, as the claim ia the suit for rent was under 
Rs. too ; but a second appeal does lie in this case on the authority 
of the decision of the Full Bench in Kai Mandal v. Ramsarbasia 
(1) the effect of which, as explained in Bent Madhab v. Bissessur (2) 
has not been completely nullified by the explanation added to 
section 153.” With the utmost deference to the learned Judges I must 
say I do not find anything that was said in Bent Madhabv. Bisses- 
sur (2) as supporting the view that the learned’ Judges took. If the 
question that arose under Or. 21 R. 22 is not a question relating to 
the regularity of proceedings in publishing or conducting the sale, it 
is not within the explanation, but as a question under section 47 Civil 
Procedure Code. I find it extremely difficult to regard it asa ques- 
tion relating to title to land or to some interest in land as between 
parties having conflicting claims thereto. The third decision. to 
which our attention has been drawn is the case of Nabin Chandra 
Chowdhury v. Bepin Chandra Roy Chowdhury (3), in which one of 
the learned Judges expressed an opinion that the question as to 
fraud in publishing or conducting a sale is not covered by the expla- 
nation to section r53 of the Bengal ‘Tenancy Act and that the ex- 
planation only applies to cases where there isa question of irregu- 
larity in publishing or conducting a sale. This view was not 
approved by the other learned Judge who dealt with the case and 
he proceeded on the footing that when the Munsiffhad dismissed 
an application made more than thirty days after the şale on the 
ground that section 18 of the Limitation Act could not be availed of 
by the petitioner that was nota finding upona question as to the 
irregularity of the proceeding in publishing or conducting a sale and 
the explanation to section 153 of the Bengal Tenancy Act consequent- 
ly did not apply. With the greatest respect to both the learned Judges 
ÍI am unable to agree in the view that was taken by either of them, 
I am not prepared to accede to the proposition that fraud in 
publishing or conducting a sale is meant to be kept separate from 
irregularities in the publication or conduct thereof for the purpose 
of the explanation to section 153 of the Bengal Tenancy Act nor am I 
able to subscribe to the proposition that because the explanation to 
sectionrs3 does not cover the case of decisionon the question of limi- 
tation, the said decision, therefore, necessarily amounts toa deci- 


(1) (1905) L L. R. 32 Cale. 957. (2) (1g11) 17. C. W. N. 84 
(3) (1915) 22 C: L. J. 244: 
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sion on a question of title or conflicting claims as between the decree-+ 
holder and the judgment-debtor. Personally I do not feel pressed ° 
by these decisions and I am inclined to take the view that in a case 
like this no appeal lay from the decision of the learned Munsiff ; and 
if the Full Bench has really decided otherwise it will, perhaps, on a 
proper occasion be necessary fora much larger Bench to consider 
the question. In the view that I have taken of the matter: I do not 
propose to pursue the discussion any further because I am of opi- 
nion that whether an appeal did lie to the District Judge or not the 
appellant is not entitled toany reliefat our hands: If no appeal 
lay from the decision of the Munsiff then having regard to the facts 
to which I shall presently refer we shall not be justified in setting 
aside the order of the District Judge in the exercise of our powers 
under section 115 of the Code of Civil Procedure. If an appeal did 
lie to the District Judge then there is a second appeal to this 
Court and possibly also as has been held in some cases, if no appeal 
lay to him an appeal lies from his decision to this Court. On such 
an appeal it is possible to interfere with his findings on the facts, 
The learned Munsiff found in the case that the evidence about ser- 
vice of writs of attachment and sale proclamation was very meagre 
and that the price fetched at the sale was grossly inadequate and 
the value'was grossly mis-stated in the sale proclamation, Though 
he came to this finding he dismissed the application to set aside the 
sale on the ground that it was barred by limitation, On the question 
of limitation the learned Munsiff appears to have taken a wrong view 
as he did not take into account the principle that if there has been 
wilful suppression of the sale notices an inference might be drawn 
to the- effect that there was fraud ; and if fraud was established then 
it was for the decree-holder to establish that the petilioner had 
knowledge at a time which would disentitle him to avail of the pro- 
vision of section 18 of the Limitation Act. The learned District 
Judge’s findings are to the effect that there are indications to show 
that a decree was obtained against a dead man, and that the 
execution proceedings were certainly started against a dead man. 


, As regards service of notices under Or. 21 R. 22 and Or. 21, R. 66, 


the learned Judge .has found that there was no proper service of 
these notices. He has recorded a finding to the effect that the gross 
under-statement of value in the sale proclamation and suppression 
of the notices reveal a deliberate falsehood on the part of the 
decree-holder. These findings are proof against appeal as 
well as revision. + 

In this view of the matter the “appeal must be dismissed with, 


Vor, XLV,] HIGH COURT, 


costs, hearing-fee being assessed at two gold mohurs and the appli- 
cation in revision must be rejected, 
Roy, J. I agree, . 
A, TM, © Appeal dismissed: Application under S. 115 Civil 
Procedure Code discharged, 


Before Sir George Claus Rankin, Knight, Chief Justice, and 
Mr, Justice Ram Chandra Majumdar, 


BEHARI LAL SEN 
V. 
INDRA NARAYAN BANDOPADYA AND OTHERS* 


Mortgaye—Co-owners, debtors—Debt statute-barred as against some of the 
debtors—Foint and several covenant—Debt, if can be recovered wholly from 
the other debtor—Contribution—After-acquired property. 


A, B, and C, three brothers borrowed certain amount from the plaintiff on 
the 24th June, 1908S by mortgaging several family properties. It was stated 
that “as security for the satisfaction of the said amount we mortgage the 
zemindari, putni and sishkar properties owned and possessed by us and 
described in the schedule below.” A made certain payments of interests but 
B and C made no payment of interest. The brothers belonged to the Dayabhaga 
School. In a suit brought on the mortgage on the 24th November, 1923 : 


Held, that the suit as regards B and C was time-barred but maintainable as 
against A. 


That A, Band C put themselves forward each of them representing to the 
mortgagee that he had whatever share or interest did not belong to the other two, 

That the mere circumstance that the plaintiff’s claim was statute barred as 
against B and C (other defendants), did not offer any defence to A (the defendant) 
in view of the circumstances that there Was a covenant not merely joint but joint 
and several and his debt not being released, the whole of that debt was recover- 
able from the share of A. 


“That the mortgagee was entitled to have recourse to the whole of the interest 
which was possessed by A at the time the decree was made and hence if the mort: 


* Appeal from Original Decree No. 251 of 1925, against the decree of Babu 
Satis Chandra Basu, Subordinate Judge of Birbhum, dated the 7th September, 
19253 : 
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CiviL. . gagor’s share in the pioperty was enlarged by inheritance after the institution of 
127; the suit, the whole interest would be liable for the debt: Raja Kishendatt Rgm 
ie v. Raja Mumtaz Ali (1) and other cases. 
Behari Lal oa A ; PEA ; 
as That A had a right to sue his co-debtors for contribution, upon payment being 
Indra Narayan. made, though the right of the mortgagee to realise the debt from them was barred: 


Abraham Servai v. Raphial Muthirian (2). 
Appeal by Defendant No. x. 
Suit to enforce a mortgage. 


‘The material facts appear from the judgment.- A 

Mr. S. C. Bose, Babus Hira Lal Chakravarti, Gopendra Nuth 
Das and Satindra Nath Roy Chowdhury for the Appellant. 

Mr. Bankim Chandra Mukherjee, Babus Santimoy Majumdar 
and Hari Prosanna Mukherjee for the Plaintiff Respondent. 

The judgments of the Court were as follows : 

Rankin, C. J:—This is an appeal by the defendant No. r 
against a decree of the Subordinate Judge of Birbhum whereby 
a preliminary decree for sale on mortgage has been passed against 
the interest of defendant No. r in certain properties belonging to 
the defendants’ family. The interest of the defendant No. r 
which by this decree has been made answerable for the mortgage 
money is a 5-12ths interest in the mortgaged properties. 

The position is this: There were two brothers belonging to 
the Dayabhaga School. One brother died leaving 3 sons, Behari 
Lal Sen defendant No. 1, Tarini Raman Sen defendant No. 2 and 
Bepin Behari Sen. Bepin died leaving Bahuballav Sen defendant 
No. 3 and defendants Nos. 5 and 6 who were minors, ‘The other 
brother when he died left a widow who was defandant No. 4 and 
the mortgage transaction was constituted by a registered mortgage 
bond executed by Behari, Tarini and Bahuballav. That was a 
document dated the 24th June rgo08 and the form of the document 
is this ; that various family properties (which included certain shares 
in properties) were scheduled to the deed : that those three persons 
were the borrowers pulting forward all the family properties as 
belonging to themselves. It is stated that “as security for the 
satisfaction of the said amount we mortgage the zemindary, putni 
and nishkar properties owned and possessed by us and described 
in the Schedule below”. In my opinion these three persons put 
themselves forward each of them representing to the mortgagee 
that he had whatever share or interest did not belong to the other 
two. The defendant No. 1 for example must be taken as represent- 
ing that if there was any interest in that property beyond the 
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(1) (1879) 1. L. Re 5 Calc. trys. (z) (1914) I. L. R. 39 Mad. 288: 
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interests of Tarini and Bahuballav it belonged to him. What has 
happened is that defendants Nos. 2 and 3 made no payment of 
interest on the mortgage. Consequently it has been found that 
so far as they are concerned the 12 years’ period of limitation 
protects them from a suit to enforce the security as between them- 
selves and the mortgagee. Defendant No.1 however did make 
certain payments and within a few days apparently of the expiry of 
t2 years from the date of the last payment the present suit was 
brought namely on the 24th November, 1923. : 

The first question raised is as to the right of the plaintif against 
defendant No, 1. The Subordinate Judge has found several things 
against the plaintiff but the plaintiff has not brought any cross-objec- 
tion and has not complained against those findings. He has found for 
example, that the purpose for which the bond was taken was not 
one of necessity and that therefore the other members of the family 
who were no parties to the transaction, cannot have their shares 
made answerable for the loan on the basis ‘that the loan was 
obtained on their behalf by the Karta of the family, The appellant 
says that it is not right that upon his share in the mortgaged 
property the whole of the mortgage debt should be visited but that 
he should only be made to pay a rateable part of the debt. The 
second point is this, After the suit had been instituted defendant 
No. 4 died and defendant No. rs share in the property which 
previously was 1-6th became 5-r2ths. He says that that acquisition 
of interest (however it may be described) this inheritance which he 
obtained on the death of defendant No. 4 was not comprised in 
the mortgage and cannot. be made answerable for the mortgage 
money. 


It makes a good deal of difference to the rights of the mortgagee 
if subsequent to the mortgage the various co-mortgagors have 
effected a partition of the mortgaged properties between themselves, 
The mortgagee in the case of any particular mortgaged share would 
have to follow the particular allotment that was made to the 
mortgagor out of the family property, ‘The first thing that one sees 
when one reads the pleadings and the issues in this case is that 
there was no issue raised to the effect that the rights of the parties 
ought to be determined in view of a partition subsequent to the 
mortgage deed. In the written statement originally filed by 
defendant No. 4 there was certain loose talk about people being 
and not being in joint mess. ‘The defendant No. 1 has however 
filed a written statement of his own after the death of defendant 
No. 4 and it is impossible to discover fram what is alleged in that 
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written statement any intelligible case to the effect that at such and 
such a date after the mortgage bond the parties made a ‘partitipn 
of their properties by which the ‘defendant No. 1’s interest was 
limited to particular properties or allotments. The issues framed 
contain no such question. When the Judge came to deal with the 
case he did so on the basis that the defendant No.1 had still got 
a §-r2th interest in the mortgaged property. I therefore put any 
question of partition out of the case. 

‘The mere circumstance that plaintiff’s claim is statute barred as 
against the other defendants does not offer any defence to defendant 
No. 1 in view of the circumstances that there is a covenant to pay 
not merely joint but joint and several. There can be no doubt there- 
fore that his debt was not released. Is there any reason why the 


whole of that debt should not be recovered from the share of’ 


defendant No, 1. We have hai cited to us certain decisions and the 
learned Judge in his judgment mentions some observations made 
inthe case of Mir Eusuff Ali Haji v. Panchanan Chatterjee (1). 
Now, the line .of cases which has been relied upon im this 
appeal goes upon this principle, that a mortgagee who has 
a security upon two or more properties which he knows to 
belong to different persons cannot release his lien upon one so as 
to increase the burden upon the other without the privity or 
consent of the persons affected. The Subordinate Judge points 
out that that line of cascs is not at all applicible as between the 
original parties to the mortgage and that “it is a firmly settled 
doctrine that, as between the original parties, the release of a part 
of the premises does not affect the lien of the mortgagee upon the 
residue which is bound for the whole debt.” The case where 
others have a lien upon the remainder is different. It may be 
that the mortgagee has no right to release any portion of the 
mortgaged premises to the injury of the owners of such liens. 
Whether the case of a mortgage debt becoming statute barred as 
against one of several co-mortgagors is the same as a release by the 
mortgagee of a portion of the mortgaged premises is a matter on 
which I reserve my opinion. Whether any subsequent incumbran- 
cers from one of several co-mortgagors can possibly say thata 
mortgagee’s failure to enforce his mortgage within the time limited 
by the Limitation Act is negligence or -laches or breach of any duty 
owed by the mortgagee to him is a serious question to say the 
least., But we are not concerned with that line of case at all. In 
the present case we are concerned with this that one of the three. 


(1) (1980) 11 C. L. J. 639 (647), 
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persons who‘claimed to bea co-owner ofa certain property and iad 
who made himself individually liable for the debt has had a decree 1937, 
passed against him on the basis that his share is respoisible for ached LA 


the .whole of the debt. It has been suggested that this is wrong v. 
3 i A ; Indra Narayan, 
because the defendant No. ı would have great difficulty in getting ZA 
any .contribution from the other sharers, I fail to-see that there fantin, C. F 
is ¿any difficulty in his way, if he discharges his debt, to prevent his 7 
having:a right to sie his co-debtors even though it be true that: 
the plaintiff could not succeed against the co-debtors directly. It 
was pointed out in the case of Abraham Servai v. Raphial 
Muthirian, (1) that in such cases the right of contribution is 
an independent equity which arises between the co-mortgagors 
and the mere circumstances that the plaintiffs right is barred ‘as 
against certain.‘of the mortgagors is not an obstacle to a suit for 
contribution, nor is it possible to maintain that the cause of action 
ina suit for contribution would not arise upon payment being 
made. i 


The only remaining question in this appeal is with reference to 
the additional share which came to defendant No. 1 upon the 
death’of his aunt defendant No. 4. That question has been dealt 
with by the learned Judge on the basis of section 43 of the Transfer 
of Property Act. Section 43 of the Transfer of Property Act is 
as follows :—‘‘Where’ a person erroneously represents that he is 
authorised to transfer certain immoveable property and professes 
to transfer such‘property for consideration, such transfer shall at 
the option of the transferee operate on any interest which the 
transferor may acquire in such property at any time during which 
the contract of transfer subsists.” That is one principle. Another 
principle to be borne in mind is the principle that any enlargement 
of the mortgagor’s interest in the mortgaged premises usually 
enures for the benefit of the mortgagee. We have to consider 
whether the learned Judge has rightly subjected to the mortgage 
the whole of the 5-12th interest. In my-judgment he has rightly 
_-~ done so, It appears to me that as between the mortgagor and the 
mortgagee we -have to remember first that by the mortgage deed : 
itself the defendant No. 1 .claimed..to be entitled to whatever 
interest was not vested in his brothers Tarini and Bahuballav. 
There is‘a representation on the part of each of these three persons 
that any interest which is not in the other two is in himself. But 
apart from that we must consider the principle which has been 
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applied to India.on the authority of the Privy Council in the case 
of Raja Kishendatt Ram v. Raja Mumtaz Ali Khan, (x) where, 
it was held‘that English Law as regards this matter is found in 
justice and may be applied‘to an Indian mortgage. The Judicial 
Committee referred to Doe d. Gibbons v. Pott (2) where a mortgagor 
being lord of a manor purchased certain copy-hold interests under the 
manor; it was held that the copy-hold interests enured to the benefit 


‘of. the mortgagee. Again in the case of Ajudhia Prasad v. Man 


Singh, (3) there was a mortgage and a sub-mortgage. The mortgagee 
bought the equity of redemption and it was held that that enured 
to the benefit of the sub-mortgagee. The earliest case in which 
the principle was applied was the case of Shyama v, Ananda (4) 
hefore Mr. Justice Tottenham and there is the further case of 
Deolie Chand (5). ‘Iwill refer to two cases only. First Suzja Nanda 
v. Nirban Singh (6) where it was held that apart from any question 
of section 111 of the Transfer of Property Act or from any question 
of merger where A mortgaged a chak and subsequently acquired the 
Maurashi Mokarari interest in the chak, the purchase of the 
Mokarari was an accession to the mortgaged property under section 
yo .of the Transfer of Property Act, The case of Ajijuddin v. 
Sheik Budan (7) was eyen stronger because there the acquisition 
took place after the decree but in that case the interest of a 
Mahomedan lady who had covenanted very much in the same way 
as the defendant No.1 has covenanted in the present case, was 
held bound by the mortgage in respect of that part of it to which 
she had become entitled on the death of one of her children that 
is to say the Court held that the.share which she had inherited 
since the date of the mortgage was bound by the mortgage. In my 
judgment this is a case in which the mortgagee is entitled to have 
recourse to the whole of the interest which in fact was possessed 
by defendant No. 1 at the time the decree was made, 

I think therefore that this appeal fails and must be dismissed 
with costs to the FRE oe 





. Majumdar, . 
ATM ! Appeal dismissed. 

(1) (1879) I. L. R. 5 Calc. 198. _ (2) (1781) 2 Doug. 710. 

8). (1902) L L. R., 25 All. 46. (4) (1880) 3 C. wW. N. 323 : 
(5) (1879) I. L. R. 5 Cale. 253. (6) (1906) I. L. R, 33 Cale. 1232., 


739) (3895) T. L. R. 18. Mad. 492. 
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. Before Mr, Justice Cuming and Mr. Justice Page, 


SHEIK KACHU 
v. ` 


MAHAMMAD ALI MAMUD* 
JMortgage—Due execution of bound—Transfer of Property Act (LV of 1882), Sec. 59 
_ Document duly executed but not registered—Document re-executed but not -~ 
_ attested, und registered—No plea - of invalidity of document—Mortyagee 

adducing evidence as to execution—Lvidence Act (1 of. 1872), Sec. 7o— 

Estoppel. , 

Section 70 of the Evidence Act enables a plaintiff to dispense with proof of 
the matters mentioned in the document if they are admitted by the defendant. It, 
however, cannot and docs nut affect to render valid document which from the 
evidence is invalid in law. 


The mortgagors, the mortgagee and the attesting witnesses were all illiterate 
persons and on the day of exccution of the mortgage deed, the parties and the 
attesting withesses Were all present, and in the presence of the attesting witness- 
vs the names of the mortgagors were duly placed upon the document by a scribe 
duly authorised by the mortgagors in that behalf, The names of the attesting 
Witnesses were also written on the document with their authority and in their 
presence. The mortgagors with the asserit of the mortgagee took the document to 
the Registry office for the purpose of having: it registered. The instrument of 
mortgage Was contained in two papers unattached to each other, and the signa- 
tures appeared only on onc of the two papers. The two papers sufficiently referred 
tu cach other to enable the mortgage to be duly executed by the execution of one 
of them. ‘The Registering officer having refused to register the document, the 
mortgagors gave authority to A to re-execute the mortgage in order that each of 
the papers be executed. In the presence of the mortgagors and with their know- 
ledge and consent a cross» was then placed over the mortgagors’ signatures as they 
then appeared on the document and A wrote their names again on -each paper. 
The original signatures of the attesting witnesses, who were not present ‘in the 
Registration office, were cancelled and inthis new form, the document was 
registered : i 


Held , that the document which was registered not having complied with the 
provisions of section 59 of the Transfer of Property Act, was notan instru ment 
creating a mortgage upon which the mortgagee could base his claim. ` 


In a suit for foreclosure brought on such a document, the mortgagors did not 
plead that the document was not valid mortgage in law but pleaded payment 
and af the trial it was admitted by or on behalf of the moffgagors that the “décu- 
ment was duly exécuted and attested. The mortgagee did not rely solely upon the 


*Appedl from Appellate Order No. 302 of 1925, against thé ordér'of J. Mace 
Nair Esq., Additional District Judge of Mymensingh, dated the 7th April, 1925, 
reversing that of Babu Ram Chandra Banerjee, Subordinate Judge, 3rd Court; 
of Mymensingh, dated the 26th July, 1922. 
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admission of the defendants as to due execution and attestation but adduced evf- 
dence from which it appeared that the document was not a valid mortgag® 
according to law : 


Held, that section 70 of the Evidence Act could not render valid document 
which was invalid in law: Gonga v., Ishri (1) and Hira v. Ram (2). 


That the mortgagors were not estopped from alleging that the document was ` 


not duly executed, attested or registered : Gopal v. Surendra (3) distinguished. 


Appeal by Defendant No. 1. 

Suit to enforce mortgage bond, 

Babu Annada Charan Karkoon for the Appellant. ` 
Babu Birendra Kumar De for the Respondent. 


The judgments of the Court were as follows : 


Page, J: ‘This is a suit for foreclosure ona mortgage. ‘lhe 
plaintiff claims to recover possession of the mortgaged property on 
the ground that the amount claimed under the mortgage is due. 
The defendants plead that. they had paid off what was due under the 
mortgage and therefore the plaintiff was not entitled to recover 
possession of the mortgaged property. That plea has been found to 
be bad, and it has been held that if the mortgage is valid in law 
having regard to section 59 of the Transfer of Property Act the 
plaintiff is entitled to succeed. 

Now, the material facts are—that the mortgagors, the mortgagee 
and the attesting witnesses are all illiterate persons and on the date 
upon which the mortgage was executed the parties and the attesting 
witnesses'were all present, and in the presence of the attesting wit- 
nesses the names of the mortgagors were duly placed upon the docu- 
ment by a scribe duly authorised by the mortgagors in that behalf. 
The names of the attesting witnesses were also written on the docu- 
ment with their authority and in their presence. As all those acts 
were done in the presence of all the necessary parties the document 
was validly executed in accordance with law. The mortgagors with 
the assent of the mortgagee on the following day took the document 
to the Registry for the purpose of having it registered. Now, the 
instrument of mortgage was confained in two papers unattached to 
each other, and the signatures appeared only upon ‘one of the two 


t 


: papers. It mey, however, be taken for the PESEN this case that 


gage to be duly executed by the execution of one of them. The 
Registration officer, however, on these two papers ae presented 


(a) (1918) L. R. 45 1. A. 94. 
(2) (1925} L. R. 52 1. A. 362 ; 42 C. L.J. 143 eee ae 
(3) (1913) 16 C. W. N. 583. Pe CRASS 
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to*him expressed the view that each of the papers ought to be duly 
eSecuted and unless both the papers were executed, he stated that 
he would not accept the document for registration, Accordingly 
the mortgagors, who were present at the Registration office, gave 
authority to one Hossain Ali to re-execute the mortgage in order 
to conform with the view expressed by the Registration officer. In 
the presence of the mortgagors and with their knowledge and con- 
sent a cross was then placed over the mortgagor’s signatures as they 
then appeared on the document and Hossain Ali wrote their names 
again on each paper, The result was that the document was re-exe- 
cuted by the mortgagors at the Registration office ; but unfortunate- 
ly the witnesses who had duly attested the original execution were 
not present at the Registration office when the original signatures 
were cancelled and the document was re-executed, In the new form 
the document was then presented to the Registration’ officer and 
was accepted by him and duly registered. i 

Now, the result of what had taken place was that the conditions of 
section 59 of the Transfer of Property Act upon the fulfilment of which 
depended the validity of the document as a mortgage were not com- 
plied with. The document that was originally executed was duly 
executed and attested but was not-registered ; whereas the document 
which was registered did not comply with the provisions of section 
59 for the signatures of the executants . were not attested. In their 
written statement the defendants whose defence was that they had 
paid off the amount due under the mortgage did not plead that the 
decument sued upon was not a valid mortgage in law, and at the 
trial it was admitted by or on behalf of the mortgagors that the 
document was duly executed and attested. Now, if the plaintiff had 
relied solely upon the admission of the defendants that the docu- 
ment was duly executed and attested it might well be that. he would 
have been entitled to succeed. But he did not do so.. He adduced 
evidence before the lower Court from which it became apparent 
that the document was not a valid mortgage according to law. Now, 
section 70 of the - Evidence Act enaþles a plaintiff to dispense with 
proof of the matters therein mentioned if they are admitted by the 
opposite party. Section 70, however, cannot and does not affect to 
render valid document which itis apparent from the evidence 
before the Court, is invalid inlaw. See Ganga Pershad Singh v. 
Ishri Pershad Singh (1) ; Hira Bibi y. Ram Hari Lal (2), 

Having regard to the facts disclosed in the evidence the learned 


(1) (1918) L, R. 45 Í. A. g4. A j 
(2) (1925) L. R. 52 1. A. 363 5 423 C. Lo J. 148. 
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Crvic trial Judge dismissed the plaintiffs suit. The plaintif preferred an 
‘an: appeal and the learned. District Judge before whom the appeal wés 
Siek Kecha brought decreed the plaintiffs suit upon the ground that under the 
v. circumstances the document, that was registered must be taken to 
Mahammad Ali. be the document as originally executed. 
Page, F. Tn our opinion, there was no evidence before the Court which 


could justify such a finding, and on that ground the decision of the 
learned Additional District Judge cannot be supported. 

Oa behalf of the plaintiff however, it was contended upon the 
authority of Gopal Chandra Chukraburtty v. Surendra Kumar Roy 
Chowdhury (1) that the appellants mortgagors were not entitled now 
to allege that the document was not duly executed, attested or regis- 
tered. The facts of Gopal Chandra Chukraburtty’s case, (1) however, 
were very different. In that case the Court held that the alteration 
that wa; made in the date upon which the document purported to 
have been executed by the mortgagor was explained to and accepted 
by the mortgagee and for the purpose of that case it must be taken 
that the mortgage was executed upon the date upon which the par- 
ties ultimately agreed that it should be taken to have been executed. 
In this case in our opinion, there is no ground ‘upon which the 
doctrine of estoppel can operate, The parties were wholly illi- 
terate persons and the mortgagors made no representation with 
respect to the registration of the document to the mortgagee with 
the intention that the mortgagee should rely upon such misrepre- 
sentation. The plaintiff paid the money before the document was 
taken to the registry office. All the parties believed that the docu- 
ment amounted to a mortgage valid in law. It now transpired that 
the document did not amount to a mortgage and therefore was not 
‘an instrument creating a mortgage upon which the plaintiff could 
base His claim. eo 

~- Under the circumstances we are of opinion that the appeal must 
-bë allowéd and the suit dismissed. We make no order as to 
costs. > ° See . ` 
--- Cuming, J :—I agree. The appeal should be allowed and the 
“suit dismissed. : : 
“AL To OM. i Appeal allowed : Sutt dismissed, 
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APPELLATE CRIMINAL. 


` "Before Mr. Justice Sukrawardy and Mr. Justice Duval, 
UMÈD SHEIK AND OTHERS 


v. 
KING-EMPEROR.* 


Charge-Alternative charge~-Penal Code (Act XLV of 1860), Secs. 309, 201— 

Accomplice. i 

A person can be convicted under section 20: I. P. C. in an alternative 
charge under that section with section 302: Begu v. King-Empepor (1) Torap 
Ali v, Queen-Empress (2) and Samanta v. King-Emerpor (3) dissented from. 

Two of. the prosecution witnesses stated that about midnight they saw 
the accused carrying the dead body of the deceased but they did not 
give this information for sometime. until they were threatened with prosecus 
tion for keeping back the knowledge of the fact when they gave out 
what they knew about it. The ‘learned Judge in his charge to-the jury 
wartied them with regard to the evidence of those witnesses. He told 
them about the suspicion arising from the delay ‘in production of their 
evidence’, also placed before the jury the explanation which those witnesses 
gave for the delay and further advised the jury to place proper value on their 
evidence : t N 

Held, that there was no misdirection to the jury: Jshan vw. Queen- 
Empress (4) and The Queen Ve Chando (5) distinguished. 


Appeal under section 421 of the -Code of Criminal “Procedure 


bythe Accused, : 
The, material facts appear uth the judgment, 


Babus- Satindra Nath Mukherjee and Kiran Kumar Bhaltair. 
jee for the Appellants, 

. Mr. Khundkar (Deputy Legal Poy eee J ür the Grow: i 

: The judgment of the Court was as follows : 3 

- The appellants: in this case have been convicted under section 
201 Indian Penal Code and sentenced to various terms ‘of im- 
prisonmefit—appellant No, 1 to one year, appellants Nos. 4.and.6 to 
six months and appellants Nos, 2, 33 and 5 to three months each, 
The one was under section 302 Indian Penal Code for the 


* Criminal Appeal No. 61 of 1926, against the order of A. L: Blank Esq, 
Sessions Judge, dated 15th June, 1926. - : 

© (1) (1925) L. R. 521 A. rot 3 41 C. Lede 437. a Sas 

(2) (1895) I. L. R. 22 Cale. 638. 

(3) (1915) 23 C. L. J. 333 ; 20 C. W. N.166. 

(4) (1893) 1. L. R. 21 Cale. 928.0 se E 

($) (1875) 24 W. R. Cr. 55, 0 7 Saee 
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murder of one Tamij and in the alternative under section 201 Indian 
Penal Code for concealing or disposing of the evidence of commis: 
sion of that offence. The jury unanimously found ‘the accused 
not guilty under section 302 Indian Penal Code but found them 
guilty under section 201 Indian. Peral Cole. The learned 
Judge though he convicted them under section zor Indian Penal 
Code, was doubtful as to what was the real act committed by them 
on the deceased ant in awarding punishment to the accused he 
assumed that they ‘caused grievous hurt under grave and sudden 
provocation and accordingly awarded apparently lenient sentences 
on the accused, i 

` Tn this appeal two points have beea-takén and pressed ori our 


attention. The first is that the alternative charge under sections 
:302 and 2ọr Indian Penal Code is illegal and in support of this 


the learned vakil has cited the decisions in the cases of Torap Ali 
v. Queen-Empress (1) and Samanta Dhupi v. King Emperor (2). 
Whatever might have been the law previously the point is 
how firmly settled by the recent decision of their - Lordships 
of thé Judicial Committee in the case of Begi: v, King 
Emperor (3). The view taken in the above cases of ‘this Court is 
that the alternative charge under sections 302 and zor Indian Penal 
Code is illegal inasmuch as the person who commits the offence 
under section 201 Indian Penal Code is an accessory and he can- 
not be tried both as principal and accessory. The decision of the 
Judicial Committee hasset all dispute on this point at rest by observ- 
ing that under sections 236 and 237 Criminal Procedure Code such a 
course was not only permissible but proper, In the case before 
their Lordships the accused persons were originally charged under 
section 302 but convicted under section zor Indian Penal Code. 
It was held that though they were not - charged - under 
section zor they could be convicted under section zor 
onacharge under section 302 Indian Penal Code. The learn- 
ed vakil for the accused attempts to distinguish that case on the 
ground that there were no alternative Charges there. We do not 
think that any distinction can be drawn on that ground: If an 
accused person charged under section 302 Indian Penal Code can 
be legally convicted under section zor Indian Penal Code, there 
can be no illegality in charging him under both the sections alterna- 
tively. In fact one of the grounds which the learned counsel for 


(1) (1895) I. L. R. 22 Cale. 638. 
(2) (1915) 23C. B. J. 333 ; 20 C. W.N.166. 
(3) (1925) L. R. 53 I. A. 191 3 41 C. L. J. 437- 
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the appellant at their Lordships’ bar urged was that the appellant 
shad no opportunity of meeting the case under section zor as 
*there was no charge in ee of that offence. This objection 
must therefore be overtuled. ` 

The second ground on which it is said that the Judge misdirec- 
ted or non-directed the jury is that he did not tell them that the 
evidence of P. W. Nos, rr and rz was not better than that of an 
accomplice and should be treated with great caution. The evi- 
dence of those two witnesses is that about midnight they saw thé 
accused carrying the dead body of the deceased but they did not 
give this information for ‘sometime until they were threatened with 
prosecution for keeping back the knowledge of the fact when they 
gave out what they knew about it. Several decisions of this Court 
-have been cited to show that a person who has knowledge of the 
commision of -an offence but keeps quiet for some days is not better 
than accomplice : /shan Chandra v. Queen Empress (1) and The 


‘Quéen v. Chando Chandalinée (2). -It should be observed that in all 


these cases the Judges were considering the valde of the evidence 
of the witnésses—the cases being open to them on questions of fact. 


The learned Judge in his charge did warn the jury with regard 
‘to.the evidence of those witnesses. He told them about 


the suspicion arising from the delay in production of their evi- 
dence and healso placed before the jury the explanation which 
those witnesses gave for the delay,-namely, the influence of the 


‘landlord, and he further advised the jury to place proper value on 


their evidence. We do not think that there is any substance in this 
ground either. l l ; 
Lastly it is argued that the leatrie’l Jitdge did riot place before 
the jury soitie discrepaiiciés in the evidence. He ‘placed before 
the jury. in his charge the important, discrepancies in the prosecution 
evidence, Many other discrepancies have been placed before us 


but they are not enough to induce us to hold that the appellants 
‘were prejudiced” by such misdirection or non-direction. The appeal 


z . (1) (1893) 1. L. R, 21 Cale, 328. 


accordingly fails and is dismissed, 
The accused-will surrender- to their bail, 


ATMS f : - Appeal dismissed, 


` (2( (1875) 24 W. R. Cr. 55.. 
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Before Sir George Claus Rankin, Knight, Judge and Mr, 
~ Justiz Duval. 


ISU SHEIKH (alias) YUSUF 


t. 


EMPEROR.* 


Misdirection—Kidnapping, charge for—Penal Code (Act XLV of 1860), Sec. 
366—Conviction for abduction—Matters not on record and prejudicial to 
accused—Contested matters of fact to jury. S 
In case of charge of abduction, that is,. the charge of taking a girl by force 

or by deceitful means, notice of charge of kidnapping is not a fair, proper and 

sufficient notice to such a charge. 
Where the accused was charged with the offence of kidnapping only, the 

Judge should not leave the jury to convict the accused of the offence of abduction 

under section 366 I. P. C. 


The Judge should not put before the jury matters which are not on the record 
and prejudicial to the accused. 


The question tə the ju-y should fairly be put as to what is the daana 
and whether it is trifling or not. 

Where the Judge directed the jury on matters of law with great care but he 
had to an extent which was very noticeable, found the facts for himself and 
put the contested matters of fact to the jury: 


Held, that was not at all appropriate to the ‘summing up of a Judge to the 
jury int t-ying an accused. 


Appeal ‘by the Accused under section 410 of the Code of 
Criminal Procedure. 

The material facts appear from the judgment, 

Babı Debendra Nurain Bhattacharjee for the Appellant. 

Mr. Khondkar (Deputy Legal Remembrancer) for the Crown. 

The juigm2ats of the Court were as follows : i 

Rankin, J :—In this case the accused who goes by the name 
of Yusuf has been found guilty under section 366 Indian Penal 
Code of having on the 26th February 1925 taken part in'an 
occurrence with reference toa girl called Pipuljan who seems to 


d 


-have been about 14 years of age and who had been married for 


some two years. There was also a charge under section 323 

Indian Penal Code. The prosecution story is that the girl with 

her husband’s permission had gone to pay a visit to'her mother and: 

brothers who were living in the house that had been her father’s, 

The girl’s husband lived in the same village, and it is said that as 
* Criminal Appeal No. 292 of 1926. 


eae acon 
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the mother of the girl and the younger brother were all sleeping in 
the same room at midnight the accused with other persons came 
in, seized the girl, took her outside in the yard and made off with 
her ; that she was taken from one place to another and was ravished 
and that she came back on the 8th March, the elder brother Daga 
having on the 3rd March in the meantime filed a complaint as to 
the incident. It appears that the prosecution was at first a private 
prosecution, but the Magistrate on the 17th March ordered the 
Police to make an investigation and the prosecution was a police 
prosecution afterwards. It may be said that the girl was examined 
by a doctor on the 23rd March. He discovered certain scratches 
on her person and he estimated them to be some ro or 12 days 
old, 


Now the charge on which the accused was tried was a charge 


of kidnapping. It was brought against Yusuf and two others reliance 
being placed on section 34 of the Code. It ran thus:—That you 
in furtherance of the common intention of all kidnapped Pipuljan 
Bibi for- her defilement. 

An objection to the charge has been taken that it did not 
specifically mention the name of the guardian from whose keeping 
she was taken. It is not necessary for me to make any pronounce- 
ment as to that matter, but there are three objections take to 
this trial all of which appear to me to be good. The first is that 
although the accuse] wa; charged with the offe: ice of kindnarping 
only the learned Judge left it to the jury to convict the accused 
of the. offence , of abduction under the same section namely 366 
Indian Penal Code. When the matter is lookéd at carefully it 
appears that in order to prove the offence of ,kidnapsing the 
prosecution have to show that the girl was taken away or enticed, 
and in that case it might well be that the accused pérson would 
rely upon the fact that the guardianship’ could not be made out 
against him. As regards the charge of abduction, however, that 
is, the charge of taking the girl by force or by deceitful means it 
seems to me that notice of the charge of kidnapping is nota fair 
proper or sufficient notice of the charge of abduction. That 
it has in the present casé prejudiced the.accused is a matter as to 


which there may be some room for difference of opinion. But I. 


find it very difficult to hold that the learne1 Juige should without 

taking proper steps to add an additional charge and taking the 
usual course consequent upon such action leave to the jury, as he 
has done, the question of abduction as distinct frem kidnapping. 


` The second matter which impresses me as a valid objection to 
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CRIMINAL, the trial is that the learned Judge put before the jury matters which, 
1926." are not on the record and matters prejudicial, at all events on a 
tow Sheikh | certain view, to the accused. The learned Judge put it to the’ 
io a jury that there was evidence that after the girl returned she was 
GARS taken by her husband and made over to “the accused at the- 
Rankin, F. accused’s house and the husband had received from the accused 


presents in consideration thereof. Mr. Khondkar for the Crown 
does not contest that what the learned Judge put to the jury is not 
borne out by the record as we find it, But he suggests ‘that in 
view of the fact that the defence set up among other things that 
the accused might have done the acts alleged with the husband’s 
consent, the Judge’s action in putting these statements to thesjury 
could not have prejudiced the accused. I am entirely against 
that contention, In this case the outstanding ‘fact was that the 
prosecution was not by the husband—prima facie that was an import- 
ant point for the defence, because unless the husband was satisfied 
that the accused was guilty the prosecution case would be -distinctly 
weakened the accused being able to say that this is a charge 
brought against me by the mother and the brothers and the husban T 
does not even take part in bringing it, The way in which the 
learned Judge has put it to the jury is that the husband has beei 
Won oyer to the side of the accused, That-may very well be ‘true © 
in this case. I express no opinion whatever as to that. But it 
ought to have been left properly and fairly to the j jury, and for the 
learned Judge to put before the jury on that point- that there was 
evidence of the girl being made over by the husband to the /accused 
and of the husband getting presents from the accused’ is a most- 
material misdirection. ` i : BO oe 


The last ground, of objection to the trial ai which I shall deal 

is one which has to be expressed somewhat more generally., But 

thg objection. broadly comes to this that the charge is not réally a 

fair charge. It puts various matters which, might, quite well “have. 

been, put fairly in a fashion which leaves to the jury at all events’ 

i broad hints that the case for the. defence as regards these particular 
matters requires but little co: sideration, . The passages in which 

the learned Judge drives much too hard in favour of the prosecution. 

are. fairly numerous. -Iti is quite true that, he told. the jury at the 
gommencement of the charge,— —You are the sole judge of fact and 

not bound . by- any opiaio.. I might express” “but that statement at 

the commencement is entirely overshadowed by. the character. of 

the charge. which the learned Judge ‘proceeded to deliver. He says 

: THis’ thuch if any case tay be ‘accepted that’ ‘there was- hue and 
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cry'on the night of the occurrenée drawing these persons to Dagu’s 
house.” He says with-regard to the husband,—‘“Curiously however 
the husband is as indifferent as anything. This is very suspicious, 
Is not this situation consistent with the suggestion that he had been 
gained over by the accused ?” He says again,—‘‘Any reasonable 
suggestion of any ill-will on her part or on the part. of her mother 
and brothers? Is not the accused a relation of these people? and 
does not the statement of the woman that her husband had 
afterwards even kept her in the accused’s house after accepting 
presents from him speak volumes ?” Again, “Do you not think that 
the girl’s story is corroborated in broad particulars? The evidence 
of the medical officer has been read to you and I need not tell you 
what it shows. The defence made much of the fact that no 
complaint was made by the brother,—the sister had been carried 
away and kept concealed from place to place till many days 
afterwards and as such-was not responsible for her brother’s acts, 
and omissions,” The learned Judge in that passage failed to notice 
that the question was not whether the girl was responsible for her 
brother’s acts, but whether the conduct of the brothers tended to 
show. that the story of the brothers and of the prosecution was 
improbable or untrue. He says again that there is no iota of 
evidence to indicate malice.of the family against thé. accused, He 
states with reference to one matter that the girl was under a wrong 
impression in the circumstance that it was the younger, brother who 
followed. He should have left it to the jury to say what the 
truth was and who "it was that they thought followed. He 
described , the ‘mother’ and the brother as discrepant in trifling 
matters, The question to the jury ought fairly to have been put 
as to what was the discrepancy and whether it was trifling or not. 
Speaking. generally. it cannot. be said on this. charge as was once 


said of the summing up of a learned Jiidge in England that he- found: 


. the factsfor himself and left the law to the jury, The. learned 
Judge in this case has directed the jury on matters of law with.great 
care but he has to an extent which is very noticeable found the 
facts for himself and put t the contested matters of fact.to the jury 
ina manner which is not at all appropriate in the summing up of a 
Judge to the jury in trying an accused. 


For these reasons it seems to me that the conviction aiid the 
sentence cannot ‘be allowed to stand and we must set them aside. 
It remains now to consider whether it is proper to order the accused 
to be retried. Having regard to the ‘circumstances of the case it 
seems to me necessary in this case that the, matter should ‘not be 
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allowed to. stop where it is. In my judgment the correct course‘is 
to directa retrial, The trial will take place before the Sessio:fs 
Judgé -or the Additional Sessions Judge. The fine, if paid, will 
be refunded. 7 

The accused will continue on bail to the satisfaction of 
the District Magistrate unless the Sessions Judge thinks fit to 
order otherwise. 

Duval, J :—I agree ; 
"a, T. M. . Appeal allowed : Case remanded. 


APPELLATE CIVIL. 
Before Mr. Justice Cuming and Mr, Justice B. B. Ghose, 


DEVEN MANDAL AND OTHERS 
& v. 
DHURBA KUMAR MANDAL AND OTHERS*. 


Limitation—Limitatton Act (IX of 1903), Sch. I. Arh 11A.—Symbotical 
` possession'—Khas possession. 


A after obtaining symbolical possession in execution of his decree, wanted to 
remove certain huts on the land and to take Ahas possession. The defendants 
objected on the ground that they Were on the land as tznants in their own right. 
Their objection was allowed by the executing Court: 

Held, that a suit by A to establish his right to kkas possession of the land 
should be brought within one year under article 11A of the Limitation Act, from 
the date of the-order of the executing Court. 


Appeal by the Plaintiffs. 


Suit for establishing right to 44as possession. 
The material facts appear from the judgment. 
Babu Ramgati Sarkar for the Appellants. 
- Babus Biraj Mohan Mojumdar and Jotindra Nath Sanyal for 
the Respondents, 
The judgments of the Court were as follows : 


* Appeal from Appellate Decree No. 2460 of 1923, against the decree of 


‘Babu Nalini Kanta Bose, Subordinate Judge, 3rd Court, of 24 Parganas, dated 


the 8th August, 1923, reversing that of Babu Ashutosh Roy, | Munsiff, 2nd Court, 
of Baruipore, datod the zoth-June, 1921. g 2 - 
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- B. B. Ghose. J :—The only point involved in this appeal is Civ. 
whether the suit is barred by limitation. The trial Court made a 1926. 
decree in favour of the plaintiffs, On appeal by the defendants ar 


that decree was reversed by the Subordinate Judge who held that Deven Mondal 
the suit was barred by one year’s rule of limitation under article Dhurba Kumar. 
trA of the Indian Limitation Act. What happened was this—the Fanuary, 5. 
plaintiff obtained a decree against third persons ina previous suit, = 
In execution of that decree they obtained symbolical possession 
against the judgment-debtors, They, however, wanted to remove. 
certain huts which were on the land and to take 4kas possession. 
These huts were claimed by the defendants who resisted the plaintiffs 
in taking possession on the ground that they were on the land as 
tenants in their own right. The executing Court rejected ` the 
plaintiffs application for kas possession on the finding that the 
defendants were on the land in their own right. That order is 
dated ths 28th of February 1918. The present suit was brought on 
the roth December rg1g, that-is, more than one year after the 
Order was passed, The suit is eudently barred by article a o 
the Limitation Act, 
- The appeal must; therefore- be dismissed wh costs. 
Cuming, J :—I agree. 


-ADMO ; l Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT : Viscount Dunedin, Lord Darling and Sir John 


Walks. 
SECRETARY OF STATE FOR INDIA IN COUNCIL ` B.C, 
N S jo tl, Ds ty . 1927: 
TARAK CHANDRA SADHUKHAN AND OTHERS. Mareh, 3. 


_ [ON APPEAL FROM THE HIGH COURT or JUDICATURE AT FORT 


WILLIAM -IN BENGAL. | 


Construction—Land Acquisition Act (1 of 1894) s. 3 (a)— Land” —Mathinery 
on land—“ Permanently fastened’ —Calcutta PRESS Trust Act (V B.C. 
Of 1911) S. 70. no acd 
Ins. 3 (a) of the Land Acquisition Act, the word “permanently” is used ag 
an antithesis to ‘ temporarily.” 
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Consolidated appeals from two decrees of the High Court (Chat 
terjea and Panton JJ.) affirming awards of the Tribunal constituted 
under the Calcutta Improvement Act (Ben. Act V of rgrr) s. 76. 

The respondents were tenants of land taken under the 
Calcutta Improvement Act and the Land Acquisition Act, 
On .the land so taken was the. machinery of an oil-mill 
plant which had beer installed by a previous tenant some 25 
years ago. A boiler stood on masonry and was built round 
with masonry walls almost to the top, and it had flues at the 
top and sides.” The engine was bolted to a masonry foundation, 
and connected with it was a water heater but not bolted to the 
foundation. There were 112 ghanntes consisting of a revolving 
mortar on an iron pedestal with a connected pestle; the pedestal 
was bolted to a wooden foundation - set in masonry, There was 
also:a forge-and lathe. i 2 

- The machinery was capable of removal for repairs, and. as 
régards the boiler for statutory inspection: -; 

In the award the President-of the Tribunal,, afer ‘setting out 
the facts, a summary of which is set out above, held that the 
machinery was “land” within the definition of that term as 
used inthe Land Acquisition Act which is the same asin the 
Improvement Act by virtue of s. 2 (9). l 

Leave to appeal to the High Court was granted under 
section 3 of the Improvement Act but the appeals mere dismiss- 
ed. A certificate under section 109, Code of Civil Procedure, 
was applied for and granted though opposed on the ground .that 
no appeal lay, 

The present appeal came on for hearing by the Judicial Commit- 
tee when the respondents took the preliminary — objection that secs, 
rand 2 of the Land Acquisition Act, 1921, ‘was not applicable, 
Judgment was reserved but before the same was given the 
appeal came on upon its merits, 

Dunne K., C. and Kenworthy Brows for the Aka As to 
whether the machinery was “permanently fastened”, the test 
was as to whether it was intended to make it part of thé premises _ . 
permanently, and not as to the nature of the fastening. The evi- 
dence showed that the intention was that the machinery should 
be removeable ; Macleod v. Kikdbhoy (1). 

De Gruyther K. C.and Parikh for the Respondents were not 
‘called upon’ = .. 3 oA 

The judgment of their Tornat was delivers E MOa 

ah K) (igor) TE, R: 25 Bom, 659° J “rag SE 
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. Viscount Dunedin: This is really a most hopeless case for 
appeal. Their Lordships do not think it necessary to adj anything 

to what was so very well said by the President of the Improvement 
` Tribunal, who has examined the facts with great accuracy, 

As far as the coastructioi of the Act is concernel (and 
the construction of the Act is the only thing to be deter- 
mined), their Lordships will only say that it seems to them 
that the epithet “ permanently” is used as an antithesis to 
“temporarily,” and that upon the facts as put by the learned Presi- 
dent there can be no doubt that these attachments were anything 
but temporary and fall absolutely within the word “permanently.” 
Indeed, their Lordships can oly add that they wonder that such a 
case was appealed on behalf of the Government. 

Their Lordships will therefore humbly advise His Majesty that 
these appeals be dismissed with costs, 

Solicitor, Indic Office : Solicitor for Appellant, 


Downer & Johnson : Solicitors for Respondents, 
H.C, Appeal dismissed, 


CRIMINAL REVISION. 
Before Mr, Justice Cuming and Mr Justice Gregory. 


TAMIZ KHAN (alias) TAMIZUDDIN ap OTHERS. 
v, 


RAJJABALI MIR AND ANOTHER* 


Illegality-~Foint trial of several offences—Same transaction—Foinder of two 
distinct offences—Irregularity—Criminal Procedure Code (Act V of 1898), 
Sec. 342, non-compliance with. 

The joint trial of several offences not forming part of the same transaction, 
is against the provisions of section 235 read with section 239 of the Code of 

Criminal Procedure and is illegal. 


* Criminal Revision No. 875 of 1926, against the order of G. C. Sankey Esq, 
Sessions Judge of Mymensingh, dated the 23rd August, 1926, affirming that of 
Moulvi Barkatullah, Deputy Magistrate of Mymensingh, -dated the 3rd August, 
1926, ‘ 
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What does or does not form part of the same transaction may be considered 
to be a question of fact in each particular case. 

The joinder of two distinct offences, namely, of being a member of an unlaw- 
ful assembly to commit theft, and of committing theft, in a single charge, is an 
irregularity and not an illegality : Moharuddi v. Fadu Nath (1) and other cases . 

Semble : An omission to examine the accused under section 342 of the Code 
of Criminal Procedure at the close of the prosecution case and before the accused 
entered upon his defence, is an irregularity and curable under section 537 of 
the Code: Pramatha v. Emperor (2) and Surendra v. Isamuddi (3) doubted. 


Application for Revision under section 435 of the Code of 


Criminal Procedure by the Accused. 
The accused were convicted and sentenced each to 3 months’ 


‘rigorous imprisonment under section 379 Indian Penal Code and 


to a fine of Rs, 50 each under section 143 Indian Penal Code and 
in default ‘to rigorous imprisonment for one month, the rigorous 
imprisonment and rigorous imprisonment in default of fine to run 
consecutively, 

The facts appear from the following judgment of the lower Court : 

“The complainant’s case in brief is this:—One Bal Mukunda 
Misra is the ejaradar of Saham No. r4orr, in Habirbari Garh. ` 
The camplainant an employee of this Bal Mukunda, is in charge of 
this Garh. By the south and west of this Saham is Saham No. 87 
which belongs to Raja Jagat Kishore and isa Rakhi Garhi.e. not 
leased out to any ejaradar but preserved for growing timbers. 
This Garh extends over the whole western boundary of Saham No. 
r4o011 and having round the north-west corner of. Saham No, 14011 
has run to some extent to the north of it(vide map). The boundary 


-between the two Sahams is indicated by a row. of pakka pillars. 


intervened at places by culturable lands. Babu Bijoy Chan- 
dra Ray,a Nayeb of Raja Jagat Kishore, attached to Shola- 
hasya Kachery, is in charge of the Rakh Garh. The accused party 
are men of this Nayeb. On znd Chaitra, Tuesday corresponding 
to 16-3-26 ‘the’ complainant was taking his Gajadi trees from the 
Garh to Amtalighat (from where the timbers are disposed of) 
with the-help of 35 carts. While the loaded carts left the Garh 
and had been about 2 rashis east of the eastern boundary of 
the Garh (Saham No. 14011) the accused party about rz persons 
came up there with’ lathis and at Bejoy_ Babu’s order obstructed 
the carts. They asked the cartmen’to drive the carts to the place, 
of the accused people. One batch who were tenants of Raja Jagat 


(1) (1906) 11 C. W. N. 54- : (2) (1923) I. L. R. 5o Cale. 518, 
(3) (1924) 1. L. R.%51 Calc. 9336 Bi gies tee oh” a 
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Kishore obeyed the accused party and followed them with their 
doaded carts. The rest did not agree and their carts were forcibly 
unloaded by the accused party and the timbers left there. Rajab 
Ali gave doai but in vain. The accused party being strong and 
armed, Rajab Ali did not venture to fight with them. On next 
day the accused party took some carts to the Garh and Rajab Ali 
loaded them with the trees cut by Rajab Als men and went 
away. The complainant says, about 500 timbers were taken by the 
accused party on the two days. It is alleged that the timbers were 
first stacked at accused -Banamali Sarkar’s house but afterwards 
they were removed to Panashail Kachery of Raja Jagat Kishore. 
The complainant prayed for police enquiry. Then Inspector of 
Kutwali went to the spot but found no timbers stacked at the house 
of Banamali. He found about 2 or 3 hundred timbers at Panashail 
but for want of identification did not seize them. His report will be 
discussed later‘on. - 

“ The motive of the occurrence as- ascribed by the complainant 
was ‘that ‘Raja Jagat Kishore obtained -a portion of another Garh 
known ‘as Saham No. 8 by- dint -of Civil Court decree but as Bal 
Mukunda took ejarah of this Saham from the Receiver, the Raja’s 
men claimed arrears of rent for that portion from Bal Mukunda, 
Bal Mukunda however did not agree to pay- any arrear of rent as he 
had made the payment to the Receiver. The Raja’s mien therefore 
wanted to have their dues-by this alléged means réalised. P. W. 1 
said, -and. P. W.3 supported that even on the day of occurrence 
(and - Chaitra) the accused party demanded the arrears but as 
Rajab Ali: refused-to pay, a drove the carts away to ene 
Kachery.” . . . 


` Messrs. K-N. Chaudhury and S. K. Sen, Babus Sures Chandra 
Talukdar and Probodh Nath Sanyal for the Petitioners. 


Mr. B. C. Chatterjee and Babu Panna Lal Chatterjee for the — 


Opposite Party. 
. The judgments of the Court were as follows : 


Cuming, J :—This Rule has: been granted on 4 grounds which 
I propose to deal with seriatim. The first ground is that the 
trial is vitiated by. the fact that the provisions of section 342, 
Criminal Procedure Code were not complied with in the case of 
the accused Tamijuddin inasmuch as he was not examined ‘under 
the mandatory provision of that section at the close of the prose- 
cution evidence. It will appear that.Tamijuddin who was repres- 
ented by a pleader was ill at the time and was not present when 
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this examination at the close of the prosecution evidence should 
have taken place. The other accused persons were duly examined 
but Tamijuddin was not then examined not: being present. He 
was examined ata subsequent stage, namely, at the conclusion of 
the defence evidence. 

Mr, Chaudhury who appears in support of the Rule contends 
that this was not a compliance with the terms of section 342, 
Criminal Procedure Cole. He contends that the provisions of 
the section are mandatory and .that..the accused.person must be 
examined at the conclusion of the evidence for the prosecution and 
that the subsequent examination at alater stage is no compliance 
with the terms of the section, There are a number of decisions 
of this Court which go to support the view which Mr. Chaudhury 
asks us to adopt of the provisions of section 342 Criminal Proce- 
dure Cole. They will be foundin the case of Pramatha Nath 
Mukerjee v. Emperor (1), and in the case of Surendra Lal Shaka v. 
Lsamaddj (2). In the last case it was held that the examination 
of the accused under section 342 Criminal Procedure Code must 
take place at the close of the prosecution case and before the 
accused has entered upon his defence and his examination at a 
subsequent stage was no compliance with the section. Mr. Chatterji 
who has appeared for the opposite party has contended that the 
law as laid down in these cases is wrong and he would ask us to 
refer the question to a Full Bench as to whether a failure to comply 
with the provisioas of section 342, Criminal Procedure Code was 
curable under sectioa 537 Criminal Procedure Code or whether 
it was incurable and an illegality as has been held in the cases I 
have already referred to, Speaking for myself and with great 
respect to the I8arned Judges who have held otherwise it has 
“always been my view that an omission to examine the accused 
at the stage indicated by the section is irregularity and curable 
under section 537 Criminal Procelure Code. Mr, Chatterji has 
asked that if we do not agree with the law as laid down in the 
decisio.s referred to, we should refer the question toa Full Bench, 
But as we shall dispose of the case of all the petitioners on another 
point no reference would seem either possible or desirable. 

Mr. Chaudhury has argued that the failure to examine Tamij- 
uddi vitiates the trial not only as regards Tamijuddi but as regards, 
all the accused persons., None of the decisions to which I have. 
referred decides this particular point. It is not however necessary 
to decide the point for other reason we are obliged to hold that 

(1) (1923) 1. L. R. 50 Cale.7518. (2) (1924) L L. R. 51 Cale. 933. 
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the conviction and sentence must be set aside and the whole case 
wtried. However, it is not necessary to pass any order under this 
particular branch of the Rule, because for certain reasons which 
I shall shortly deal with it would be necessary to hold that the 
whole trial is bad and that the whole case will have to be retried. 
This depends upon the last two points which have been urged by 
Mr,, Chaudhury on behalf of the petitioners. Mr. Chaudhury 
first of all contends that the charge as framed is bad in law 
because two distinct offences have been included within one 
charge. This no doubt is correct, As far as can be seen two 
distinct offences, namely the occurrence of the 16th March when 
a number of persons attacked the complainant and his party to 
deprive them of a large number of logs which they were removing 
from the forest and also the occurrence on the 17th March when 
it is alleged the accused took away certain other logs from another 
part of the forest which also belongs to the complainant. The 
petitioners are charged to be with being members of an unlawful 
assembly and of committing theft on both these occasions. Clearly 
these offences were distinct offences. There being one unlawful 
assembly of theft on the 16th March and another unlawful assembly 
of theft on the 17th March. Section 233 Criminal Procedure Code 
requires a separate charge for each distinct offence. In this case 
clearly the two offences have been dealt with in a single charge, 
There is one charge of being member of an unlawful assembly 
and one charge of committing theft. The joinder of two offences 
ina single charge has been held by this Court to be an irregularity 
and not an illegality. See the cases of Moharuddi Maltta v, 
Jadu Nath Mandul (1); Ram Subheg Singh v. The King- 
Emperor, (2); Musai Singh v. Emperor (3) and Radha Nath 
Karmakar . v. Emperor (4). It has not been suggested by 
Mr, Chaudhury that his clients have been prejudiced by this 
joinder of offences in one charge which is by itself not a 
sufficient reason for setting aside the trial. Mr. Chaudhury’s 
next contention is that these four offences do not form part 
of the same transaction and therefore they could not be tried 
together, Mr. Chatterji who appears for the opposite party has 
admitted that if these four offences do not form part of the same 
transaction then clearly their joint trial was illegal. Therefore 
the question that remains to be decided is whether these four 
offences can be considered to form part of the same transaction, 
What does or does not form part of the same transaction may be 
(1) (1906) 11 C. W. N. 54. (2) (1915) 19 c. W. N. 972. 
(3) (1913) I. L. R. 41 Cale. 66. (4) (1922) I. L. R. 50 Cale. 94 
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considered to be a question of fact in each particular case. Ceértain 
tests have been laid down in various cases by which it may be 
determined whether certain acts do or do not form part of the 
same transaction, In some case it has been held that acts may 
be consideréd to form part of the same transaction if there are 
between these acts proximity of time, community of intention and 
continuity of action. Mr. Chatterji has argued that the intention of 
all the four acts was same, namely, to take ` possession of the logs 
which the complainant was endeavouring. to'tike out of the forest 
and to deprive the complainant of his- right to ‘take any of the 
logs‘ of the forest. Admitting that this is so for the sake of 
argument: there are still the other two tests—the proximity of time 
and the continuity of action. Between these two acts there was 
an interval of at least 24 -hours. The two acts took place, in 
different parts of the forest and ` they related to different logs. It 
was not-the case of the prosecution that the accuséd endeavoured 
on the first day to remove a certain number of logs forming a 
particular batch and came back next day to remove the remainder 
of the logs, that they had not been able to remove on the previous 
day. The two transactions or acts took place in different parts of 
the forést. After a careful examination of all the facts of the. case 
we do not think that these acts can be considered to form part of 
the same transaction. The offences on the 16th March seems to 
us to be a separate transaction to the offence on the r7th March. 
Clearly therefore the trial of these offences in the same trial is 


“against the provisions of section 235 Criminal Procedure Code - 


read with section 239. ‘We have therefore’ no alternative’ in the 
present case but to set aside the conviction of and the sentence 
passed on these dccused persons and to order that they be retried 
of the offences, if necessary, in separate ‘trials. The trial ‘to be 
held before some Magistrate other than the Magistrate who ‘has . 
already tried the case. 

Pending the disposal of the case the accused will remain on 


, the same bail. 


Gregory, J :—For the reasons stated by my learned brother I 
agree that there must be a retrial. ` 


AT. M, i ; etrial.ordered, 


a. ee 


Vou, XLV.] HIGH COURT. 597 


. . APPEAL FROM ORIGINAL CIVIL. 


e _ i A ate 3 : s . 
Betore. Sir. George Claus Rankin, Knight, Chief. Justice and Sir 
_. Charu, Chuader, Chee, si al Judge: . 


JNANENDRA MOHAN BHADURI anp ANOTHER Civ. 
February I. 





SRIMATI ANNAPURNA DEBI and ANOTHER. 


Award—Indian Arbitration Aét (IX of 1839) Sec. 15—Award with ‘modifications 

Arbitrator, if can give authority to apply to Court for direction—Wrong 

order—Pattial administration‘ of suit—Administration suit— Procedure. 

“According to the procedure provided under the ‘Indian Arbitration Act, an 
award when filed, can be challenged under! the Act on various grounds and if it is 
upheld by the Court as a good award, the award will remain filed in Court and 
will be enforceable under section 15 of-the Arbitration Act, as if it were a decree 
of the Court ; in other words, although it is not a decree and not a judgment of 
the Court, execution can be taken out on’ it in the same manner as though it 
were a decree. 


_ It is within the power of the Judge to decide whether the ‘award is a good 
award or not. | 


It is reasonable for the Judge acting under the Arbitration Act to say that 

` the award being modified by consent of -parties,.should stand as a good award. 

if such ‘award is filed with the modifications, execution upon the award with the 
modifications, can issue. 


No arbitrator can give to any body any right to apply to the Court for any 
direction. 


A wrong form of order was made at the time the award was dealt with under 
the Indian Arbitration ‘Act or of what the arbitrator had put in about the parties 
being at liberty fo apply to the Court, will not enable the Party interested to 
launch a motion under the Act. to’ get a ‘partial administration of his-estate. 
If persons want to administer the estate, he can bring an administration suit or 
if he wants a ‘partial administration in certain ‘circumstances he can do so by 
originating summons. If what is wanted is an administration of the estate on 
the basis of the award, then the Court must be approached properly. The Court 
has no right to ‘do it ona motion under the Indian Arbitration Act or to do it 
without properly bringing in the parties either “by : A suit or by an originating s 
summons. In whatever Court the administration suit ig brought, the award will 
be as valid or as invalid as if he brought his suit in the High Court. 


Appeal by the Opposite Party. 


“The material facts appear from the following judgment of 


- #Appeal from Original ‘Order No. 124 of 1926, against the,order of Mr. Justice 
Greaves, dated the zoth August; 1926. 
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Greaves, J. This isan application by Rabindra Nath Cha- 
kravarty for ‘a declaration that as he has attained his majority 
he is entitled to have made over to-him by the executors 
of the Will of Rajendra Lal Goswami deceased certain proper- 
ties to which he is entitled under the said Will and for an order — 
on the excecutors to make them over. The applicant further 
asks for a declaration that he is discharged from all Habil- 
ty to the estate of Rajendra Lal Goswami under the said 
Will and under an award and a decree made thereon and that 
there is nothing further due from him to the executors. He 
also asks for accounts from. the date of Rajendra Lal Gos- 
wami’s death up to the time possession is delivered and for 
all papers and documents relating to the properties and for 
all moneys in the executors’ hands standing to his credit, In 
default of the orders asked for being carried out he asks for a 
Receiver. 


By the will of Rajendra Lal Goswami which is dated the 
18th November 1916 his widow and two other persons were 
appointed executors, The testator died on the 21st August 1917 
and the Will was proved by the executors on 19th December 
1917. By Schedule “ ga” of the said Will certain properties 
were given to this applicant. Disputes arose with regard to the 
construction of the Will and as to the administration of 
the estate and on the 22nd December rg17 the matters in 
dispute were referred to the sole arbitration of Mr. B. Chakra- 
varti who made and filed his award on the a2gth July rgx8. 
An application was made to set aside the award ‘and the award 
was modified by consent of parties in some particulars and a 
decree was passed thereon on the rqth February rgrog. 


The gift to the infant was declared valid subject to the pay- 
ment of a ro rata contribution of Rs. 13,063-12-3 which was 
charged on the properties given to the applicant. The amount 
so charged was by consent of the guardian of the applicant, 
who was then an infant, and by the executrix tobe paid by 
them asto Rs. 6413-12-0, out of a sum of Rs,’,7500:,which 
was due to the applicant and the balance, Rs, 6650 by way 
of set off and these sums were charged on the properties sin 
schedule “ ga” in favour of the executrix and the guardian. The 
properties were to be made over to the guardian with all accounts 
to be held during the minority of the infant and to be made over to 
him on his attaining majority. All papers and documents were 


VoL. XLV.) . - HIGH COURT. 


also to be made over. Thi» was subsequently modified by provid- 
ipg that the guardian should give security for Rs, 12,000. 
The liability on the share has been discharged. 

- The guardian however took possession of the applicant’s 
properties and on his attaining majority he himself applied 
that they should he handed over. The executors express their 
willingness to do so on being paid the applicant’s share on 
account of Probate Duty and of the Gaya Shrad of the testa- 
tor viz Rs. 3666-1-o and interest at 8 per cent and Rs, 500 
share of the said widow’s Shrad. The applicant contends that 
the sum of Rs, 13, 063-12-3 included the sums now claimed 
by the executors, It is contended on behalf of the executors 
that the sum of Rs, 13,063-12-3 did not include the sums they 
now claim, that the properties are outside the jurisdiction and 
and that execution cannot go on this application and that no order 
for accounts can be made. 

The dispute between the parties turns o the terms of clause 
8 of the arbitrator's award whereby he proviles for certain liabi- 
lities provided for by the Will of Rajendra Lal Goswami and directs 
that after certain payments have been made which have been 
made, the properties now in question are to stand cleared of the 
charges for contribution and for the present liabilities of the estate 
not specifically provided for-in the Will. Now the Will makes specific 
mention of the expenses which have to be incurred for ceremonies 
of Shradh etc and taking out probate and an earlier passage in 
the Will makes it clear that expenses for Shradh ceremonies include 
the Gaya Shradh and that of the widow, Corsequently in my view 
the sums now claimed by the executors were included i1 the arbi- 
trator’s calculations in p. 8 of his award and caanotenow be claimed 
by the executors from the applicant. The award, which is now a 
a decree of Court by consent subject to certain variations, reserves 
liberty to apply and this application seems to me to be made there- 
under, I accordingly direct the executors to make over to the 
applicant the properties to which he is entitled within one week 
from this date and I declare that such properties are freed and 
discharged from all liability to the estate of Rajendra Lal Goswami. 
All papers and documents relating to the properties must be made 
over to the applicant within one week from this date and also all 
moneys in the hands of the executors standing to his credit. 

The executors must furnish to the applicant -within one 


month from this date accounts of their dealings with the properties- 


fromthe death of Rajendra Lall Goswami until possessionis given and 
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the applicant must give them access to all papers and documents 
handed over by them for the purpose of preparing such accounts, e 

Liberty to apply for a Receiver of the properties, documents and 
papers mentioned above if they are not handed over within the 
time aforesaid. 


I make no order as to costs, ` 
Against this order, the appeal was preferred. 


Messrs, Langford James and B, Ray Chowdhury for the Appel- 
lants. 


Messrs. N. N., Sircar, S. N, Banerjee and N. C. Chatterjee for 
the Respondents, 


The judgments of the Court were as follows: 

Rankin, C. J :—This is an appeal from an order made by 
Mr. Justice . Greaves upon a motion on notice dated the rzth of 
July 1926 headed “In the matter of an Arbitration and In the 
matter of the Estate of Babu Rajendra Lal Goswami,” It appears 
that Rajendra Lal Goswami died in August r917 and that he left 
a Will which was proved on the roth of December of that year. 
By that Will he left various items of immoveable property to various 
persons and made very complicated provisions for the discharge 
of certain monies which were owing by him more particularly to 
persons who had money with him on deposit, Disputes and 
complications having arisen there was an arbitration under the 
Indian Arbitration Act by Mr. Byomkesh Chakravarti. He filed 
his award which is dated the zogth of July 1918. 

Now, according to the procedure provided under the Indian 
Arbitration Act, that award when filed could be challenged under 
the Act on vafious grounds, but if it was upheld by the Court 
asa good award the position was that the award would remain 
filed in Court and, by the terms of the fifteenth section of the 
Indian Arbitration Act, it would be enforceable as if it were a 
decree of the Court: in other words, although it was not a decree 
and not a judgment of the Court, execution could be taken out 
on it in the same manner as ‘though it were a decree. What 
happened, in fact, was that that procedure was ignored entirely and 
a decree was pronounced by Mr, Justice Chaudhuri to the effect 
that “this Court being of opinion that it would be for the benefjt 
of the said infant respondent Rabindra Nath Chakraburti the 
following decree should be made: And the adult parties having 
agreed to the terms of settlement set forth in schedules B and C 
it is declared by consent that the said award gs modified by the 
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said terms of settlement ought to be carried into effect and the 
s@me is ordered and decreed accordingly.” 


It may perhaps be desirable to explain that the award was 
attacked as invalid before the learned Judge. That was a matter 
over which the learned Judge had jurisdiction. It was within his 
power to decide whether the award was a good award ora bad 
award. That controversy was settled by agreement, and with 
certain modifications agreed upon the parties were perpared to 
treat the award as a good one. I will assume, therefore, that it 
was possible and reasonable for the learned Judge acting under 
the Indian Arbitration Act to say that the award being modified 
by consent of the parties should stand as a good award ; and if he 
had done that and filed it with the modifications I will assume that 
execution. upon the award with the modifications would have been 
quite in order. 


The learned Judge, and I think the arbitrator too, appears to 
have had in mind a procedure which is entirely unknown to the 
Indian Arbitration Act. They both proceeded on the analogy of 
the second schedule of the Civil Procedure Code under which 
by Rule 20 in the case of an award without the intervention of 
a Court the Court shall, if it deems the award to be valid, order 
it to be filed, and having done that it has power to proceed to 
pronounce judgment upon the award. Whether that was the kind 
of confusion in the mind of the persons concerned or not, however, 
must be a matter of speculation That award contained at its 
close a clause to the following effect: “I further declare that the 
matters decided by me are matters of administration of the estate 
of the testator.” Pausing, there, fora moment, the matters were 
matters of administration of the estate of the testator. If they 
had not been this declaration would have been of no effect at all 
so far as I can see ; but they were matters of administration of the 
estate of the testator: “Any of the parties hereto as also a member 
or members of the Managing Committee will be entitled and be 
at liberty to apply upon notice to all other parties interested from 
time to time to the Court for its direction as occasion arises and 
in particular for the appointment of a Receiver with necessary 
directions.” Well, there i® no particular objection to say in an 
award that nothing in it shall prevent parties from applying to the 
Court if they want to apply to the Court, But I may point out 
that no arbitrator can give to any body any right to apply to the 
Court for any direction; and, as far as I can make out that 
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paragraph has been a source of a good deal of confusion in the 
minds of the parties to this’litigation. : 

The award of the arbitrator did direct that certain sums of 
money were to be ‘charged upon certain properties which were to 
go to the different beneficiaries, and we are at the moment con- 
cerned with the rights of Rabindra Nath Chakraburty who, at the 
time of the award, was an infant. So far as he is concerned, the 


“award declared that the properties to go to him should be such 


and such and they were to stand charged with a sumt of Rs. 13,063. 
The award provided that when that had been paid off the properties 
should be handed over by the executors either to Rabindra Nath 
or to his riatural guardian, as the case might be as provided in 
the award. E 

The controversy which had arisen prior to the application to 
Mr. Justice Greaves was shortly this: Rabindra Nath wanted to 
be put in possession of his property by the executors. He wanted 
also an account of their dealings with his property for some ten 
years, The executors in the end said that they had no objection 
to handing over the property, but that in respect of the expenses 
of probate, the Gaya Sradh of the testator and the first Sradh of 


‘his widow they had been put to expenses the share of Rabindra 


Nath in which amounted to over R5. 3,000, They said Rabindra 
Nath oüght to pay that money. The second matter of contést 
was over the account. The executors said that they kept books 
properly as the testatot had doné in his own lifetime ; and that 
they offered inspection of them and gave all facilities to Rabindra 
Nath’s accountant. On the other hand, Rabindra Nath said that 
they did not keep proper books, they had not giveri proper materi- 
als tó his accduntants, and, asa miatter of fact, he claimed that 
théy did not discharge themselves of a considerable sum of money, 
amnduntirig to sémé Rå. 16,000 as he guessed, which they ought to 
pay to himi. In that state of things what Rabindra Nath did was 
that he launched a ndtice of motion under the Indián Arbitration 
Act and the matter has been dealt with upon affidavits by Mr. 
Justice Gteavés. The léatned Judge has dirécted that the proper- 
ties which by the ‘aivard wére to go to Rabindrd Nath shall be 
handéd over to him. It turns out that all these properties are 
properties outsidé the Original Jurisdictién of this Court although 
bélonging to- the estate but there is one property in the estate 
which is within” the jurisdiction. The learned Judge has alto 
directed the ‘exétutors to ake over to Rabifidra Nath all papers 
and décumiénts and all money's standing to the credit of Rabindfa 
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Nath’s sepatate account and to furnish accounts and he has held that 
Rabindra Nath would be at liberty to apply for the appointment 
ofa Recéiver. 


The first thing that has to be examined is whether this proce- 
dure is one which can be countenaneed and whether it is open to 
the applicant in such a manner to litigate the question which he 
seeks to litigate. I am of opinion that the procedure is entirely 
wrong and that this Court ought to refuse any order on any of the 
matters which have been dealt with by Mr. Justice Greaves. The 
award of the arbitrator having been filed, it was open to the Court 
to declare as to its validity and to put that award in the position 
of an award as to which the parties interested could ask for execu- 
tion—execution in the ordinary way upon a tabular statement by 
transfer to any ‘other Court or in any other manner known to law. 
But it is not the case that this Court has ever had brought before 
it an administration suit for the whole of the affairs‘of this testator 
Rajendra Lal Goswami. This Court has never at any time enter- 
tained an administration suit of his estate. It has no responsibility 
whatever for administering his estate'and the idea that, because a 
wrong form of order was made at the time this award was dealt 
with under the Indian Arbitration Act or because of what the 
arbitrator had put in about the parties being at liberty to apply 
to the Court, therefore any party interested now has only got to 
launch a motion under the Indian Arbitration Act to get a partial 
administration of this gentleman’s estate is, I think, entirely 
erroneous. If persons want to administer this estate they can 
bring an administration suit, or if they want a partial administra- 
tion in certain circumstances they can do so by originating summons. 
When they do that itis not to be doubted that this decree of 
Mr Justice Chaudhuri will be perfectly good for the purpose of 
showing and establishing that the arbitrator’s award, subject to the 
modifications, is a valid and bi: ding arrangement. What is wanted 
is not a mere execution of that award as though it were a judgment, 
If what is wanted is an administration of the estate on the basis of 
that award then the Court must be approached properly. It has 
no right to do it on a motion under the Indian Arbitration Act or 
to do it without properly bringing in the parties either by a suit 
or by an originating summons. I think it may very well be that 
persons might want to bring an administration suit about this 
estate in a Court other than the High Court. It would be compe- 


tent for them to bring it to the High Court ; but ‘ho person will be. 


obliged to bring it to the High Court. Whatever Court it is 
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brought in, the award would be just as valid or as invalid as if he 
had brought his suit in the High Court, We are dealing with ae 
highly complicated Will, and a great deal of the property is scattered 

over different parts of the province, It his highly inadvisable to 

make orders as to immoveable property where the very basis of 

our jurisdiction is open to challenge. We cannot undertake to 

administer this estate upon notices of motion brought under the 

Indian Arbitration Act, though of course under that Act execution 

can be had, 


I do not propose to pronounce upon any one of the questions 
which have been agitated in Court. ‘I have done my best in this 
family dispute to induce the parties to try to come to some arrange- 
ment and I am ‘uite satisfied that learned Counsel on both sides 
have done their best in that matter to assist the Court, It appears 
that their endeavour in that respect is entirely without any result. 
My conclusion is that if the parties want this matter to be fought 
out they must begin and fight it out in the manner provided by 
law. 

In my opinion, this appeal must be allowed and the order of 
Mr. Justice Greaves must be set aside. We do not propose to give 
any costs to either party either here or in the proceedings before 
Mr. Justice Greaves. l 


C. C. Ghose, J :—I agree. 
J. N. Mitter: Attorney for the Appellants, 
S. K. Kerr: Attorney for the Respondents. 
A. T. M. Appeal allowed, 
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Present: Lord Atkinson, Lord Carson, Sir Jokn Wallis, 
and Sir Lancelot Sanderson. 


RADHA BINODE MANDAL 
a 


SRI SRI GOPAL JIU THAKUR AND OTHERS 
AND CONNECTED APPEAL. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT Fort 
WILLIAM IN BENGAL. | 


Res judicata—Suit for scheme of settlement of debottar property, performance of 
worship—Plaintifs and defendants alike described as “ shebatts”—Suit 
not one by the Idol—Subsequent suit in Idol’s name-—Suits not between 
the same parties—Civil Procedure Code (Act V of 1908), $. rr. 

A suit brought by the shebaits of an Idol, against defendants similarly 
described, on the footing that there is debottar property, for framing a scheme 
of management and for performance of worship, cannot be regarded as a 
suit by the Idol, since he must also be regarded as a defendant, which would 
be a reductio ad absurdum, 

A finding in such a suit that the property was not proved to be debottar 
is not res judicata in a subsequent suit for a declaration that the property 
was owned by the Idol, in which suit he is a plaintiff, represented by a 
shebait (one of the defendants in the earlier suit), since the suits are not 
between the same parties, 


Consolidated appeal from two decrees of the Calcutta High 
Court (N. R. Chatterjea and Cuming JJ) perenne two decrees of 
the Subordinate Judge of 24-Parganas. 

The facts are set out in the judgment of their ‘Lordships and in 
the report of the judgment of the High Court in 41 C. L. J. 396. 

DeGruyther K. C. and Kenworthy Brown for the Appellant : 
The arguments “are mentioned in the judgment. The following 
cases were cited on the point of zes judicata under the Civil 
Procedure Code - Peary Mohan Mukerjee v. Ambica Churn Bando- 
padya (z) followed in Rambehari Sarkar v, Surendra Nath Ghose (2); 
Chaudhri Risal Singh v. Balwant Singh (3). As holding otherwise 
it was contended that Skib Charan Lalv. Raghu Nath (4) was 
wrongly decided. Under the general law of ves judicata the 
following were cited : Kvishna Behari v. Brojeswari Choudranee (5); 

G) (1897) I. L. R, 24 Cale. goo, (2) (1914) 19 C. L. J. 34. 

(3) (1918) I, L- R. 40 All, 593 (603); L. R. 45 I. A, £68 (177). 

(4) (1895) I, L, R. 17 All, 174, (5) (1875) L. R, 2 I, A, 283 (285), 
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P.C. > Hook v. Administrator-General (1); Ramachandra Rao v. Ramachau- 


1927. dra Rao (2). ‘ 
ood As regards the nature of the earlier suit Holgi v. Laxman- 
Radha Benode 
Mandal das (3) was cite, 
Sri Sri Gopal ji Sir George Lowndes K. C. and Dube for the Respondents, 
- Thakur. mentioned ‘Pramatha Nath Mullick v, Pradyumna Kumar Mullick 


(4) and Shid Chairan Lal v. Raghu Nath (5). 
DeGruyther K, C. replied. . 
The judgment of their Lordships was delivered by 
March, 25. Sir Lancelot Sanderson: These are consolidated appeals 
— against two decrees of a Division Bench of the High Court 
of Judicature at Fort William in Bengal,dated the 3rd March, 1924. 

The first decree reversed a decree dated the oth May, rg2z, 
of a learned Subordinate Judge of Alipore, and the second varied 
a decree of another learned Subordinate Judge of that Court dated 
the 20th September, 1921,. 

The decree of the 9th May, 1921, was made in suit No. r55 of 
1919, and the decree of the 26th September, rg2r, was made in 
suit No, 214 of r919. 

The appellant to His Majesty in Council in both appeals is 
Radha Binode Mandal. 

The suit 155 of r919 was instituted onthe 26th July, rgr9, by 
the plaintiffs (1) Sri Sri God Gopal Jiu Thakur and (2) Sri Sri 
God Shambuth Nath Shib Thakur—representeid by the Shebait 
Narendra Nath Mandal, Radha Binode Mandalis the first defen- 

. dant and there are 19 other defendants. 

The shebait plaintiff, Narendra Nath Mandal and the defendants 
are all members of the Mandal family of Bawali. 

The plaint allges that the properties described in the schedule 
attached to the plaint are owned and possessed by the plaintiff 
Thakurs, and that the property numbered I is the residential house 
of the plaintiff Thakurs, where the plaintiff Thakurs have resided 
with other Thakurs connected with them and where the sheba and 
worship have been performed. The relief claimed in the suit is 
for a declaration that the properties in ‘suit, are owned and possessed 
by plaintiff Thakurs as debottar properties. 

At the trial Radha Binode Mandal was the only contésting defen- 
dant, and his case was, rst that the suit was barred by reason of 
() (1921) I L. R. 48 Cale, 499; L. R, 48 L A, 187 ; 33.C. L. J. 405. 

(2) (1922) I L, R. 45 Mad, 320; L. R, 49 L A. 129 PREF 35 C. L. J. 545, 

{3) (1903) L L. R, 28 Bom, 216, (223). 


(4) (1925) I. L. R 52 Cale. 809 ; L. R. 52 I. A, 245 o f C, L, J. 55%, 
~(5) (1895) I, L. R, 17 AH, 174, 
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yes judicata, and and that there was no valid dedication of the 
preperties in suit to the idols and that the properties were not 
debottar. 

The learned Subordinate Judge, who tried the suit, decided 
both these questions in favour of the defendant Radha Binode 
Mandal and dismissed the suit with costs. 

The plaintiffs appealed to the High Court, and the Division 
Bench of the High Court, consisting of Chatterjea and Cuming, JJ., 
held that the suit was not barred by reason of ves judicata, and that 


the properties mentioned in the schedule to the plaint, except 


items 14 and 15, were debottar properties. 

The suit 214 of 1919 was instituted on the 17th September, 
1919. ‘The plaintiff is Radha Binode Mandal and the defendants 
are the other members of the family. 

The plaint alleges that the 28 plots of property, described in the 
schedule to the plaint in that suit, are ancestral joint properties of 
the plaintiff and the defendants, and that the plaintiff and the 
defendents are in joint possession thereof, 

The plaintiff claims a declaration that he has a two-annas 
share in the properties mentioned in the schedule, and he asks 
for a preliminary decree for partition.of the properties, 


This suit was contested. The learned trial Judge held as 
follows: “The evidence shows that the disputed properties were 
the debottar properties, but, subsequently, in suit 206 of 1915 
it was decided that the properties were not debottar.” 


He therefore decided in favour of the plaintiff and made a 
preliminary decree for partition, and directed a Commissioner to 
be appointed to effect a partition of the disputed properties. 


Certain of the defendants in that suit, including Narendra 
Nath Mandal, appealed to the High Court, one of the grounds of 
appeal being that the learaed Subordinate Juige should have held 
that the disputed properties were debottar. 


The appeal was heard by the same learned Judges in the High 
Court, and they stated that in the other appeal they had held 
that all the properties mentioned in the schedule to the plaint in 
the suit 2t4 of rgrg9, except properties numbered in that schedule 
22 an] 27 were debottar properties. 

They therefore varied the decree of the learned Subordinate 
Judge and -directed that the plaintiff’s suit in‘ respect of items 
other than Nos, 22 and 27 should be dismissed, .and they further 
ordered that the case should be sent back to the lower Court 
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RC ` in -order that partition might be effected of items Nos, 22 and 27, 
3927. in accordance with the directions contained in their judgment. , 
‘ Radha Hinode Radha Binode Mandal, has appealed, as already stated, against 
-Mandal > the two above-mentioned decrees of the High Court, 
'Sri Sri Gopal Jiu The arguments, which were presented to their Lordships, 
Thakur, related mainly to the suit No. 155 of roro, which was brought 
` Sir Lancelot by the two above-mentioned gods, through the shebait, Narendra 
n Sanderson, Nath Mandal, against Radha Binode Mandal and others. 


It was contended, on behalf of the appellant in the first place, 
that the question whether there had been a valid dedication of 
the properties in suit, and whether they were debottar properties, 
was ves judicata, and reliance was placed upon Section rr of the 
Civil Procedure Code of 1908. 

The material facts which it is necessary to state for the 
-consideration of this argument are as follows :— 

In 1914 a suit, No. 212 of 1914, was instituted by Gopal 
Lal Mandal, Ram Lal Mandal, and six others, against other mem- 
bers of the family, and it was prayed that it might be declared 
that the properties mentioned in the schedule were debottar 
properties of Sri Sri Iswar Gopal Jiu Thakur established by the 

. late Peary Lal and Moni Mohan Mandal, 

The suit was valued at Rs. 1, 87, 052. 

This suit was withdrawn on the 5th August, 1915, with liberty 
to bring a fresh suit. 

On the 24th September, 1915, another. suit (No. 206 of 1915) 
was instituted by Gopal Lal Mandal and Ram Lal Mandal. In 
the plaint the plaintiffs were described as “Sri Sri Iswar Gopal 
Jiu Thakur’s Shebaits.” 

Gopal Lal aid Ram Lal Mandal are defendants 2 and 3 in the 
present suit (No. 155 of 1919). 

The defendants in the 1915 suit, nineteen in number, were 
the other members of the Mandal family, and they included 


Narendra Nath Mandal and Radha Binode Mandal. x 
The defendants also were described as “Sri Sri Iswar Gopal 
b Jiu Thakur’s Shebaits.” 


The first prayer in the plaint was as follows :— 

“That all the properties, being debottar properties of Sri Sri 
Iswar Gopal Jiu Thakur established by the said Peary Lal Mandal 
and Moni Mohan Mandal, a scheme may be framed for the preser- 
vation, management and improvement of the said properties, and 
for the efficient performance of the daily and periodical shebas of 
Sri Sri Iswar Gopal Jiu Thakur and the festivals, etc,” 
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. There was a further prayer that a manager or trustee should 
be appointed. 

The plaint containe1 allegations that the defendant No. 10, 
viz, Radha Binode Mandal and certain other defendants, had 
been putting obstacles in the way of the collection of rents and 
of the management of the properties, and that on account of differ- 
ence of opinion among the shebaits it had become very difficult 
to manage the debottar estate properly, to collect rents and to 
perform the deb-sheba, etc., in a proper way. 

Radha Binode Mandal (defendant No. ro in the 1915 suit) 
denied that the properties were debottar. 

Among other issues the following issues were stated in the 
Court of the learned Subordinate Judge who tried the suit :— 

“(3) Is the suit maintainable in its present form ? 

“(s) Are the properties described in the schedule of the plaint 
debottar properties? Was there any valid arpannama or dedication 
of the same to the ‘Thakur Sri Sri Gopal Jiu ?” 

On the third issue, the learned Subordinate Judge held that 
the frame of the suit was defective. He was of opinion that the 
plaintiffs should have directly -prayed for a declaration that the 
properties of the plaint were dedicated debottar properties. 

He pointed out that in the previous suit (vizą, the 1914 suit) 
such a prayer was made; that the Court called for ad valorem 
Court fees on the value of the properties; that the plaintiffs 
in that suit were unwilling to pay such fees, and that the suit was 
withdrawn. 

He came to the conclusion that the 1915 suit had been framed 
in a slightly different form in respect of practically the same 
relief, and with a view to avoid the payment ofa “large amount of 
` Court fees. He therefore hell that the suit was not maintainable 
as framed, 

Although the learned Judge had come to the above-mentioned 
conclusion, that the suit as framed was not maintainable, he 
proceeded to consider the fifth issue, and in respect thereof he 
held that the plaintiffs had failed to prove that the properties were 
debottar. This decision was on the 31st July, r916. 

There was an appeal by the plaintiffs to the learned District 
Judge, who held that the plaintiffs had not succeeded in establishing 
an absolute endowment, and he agreed with the learned Subordinate 
Judge that the suit was not maintainable in its present form, 
He said :— : . 

“ The character of the property was a direct issue in the case 
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and the plaintifs should not have attempted to obtain a decisian 
on this direct issue by bringing a suit in such a form as to avoid 
the payment of a larger amount in Court fees.” 

The appeal accordingly was dismissed with costs. This was 
on the roth July, r917. 

As already stated, the suit, now under consideration, No. 155 
of 1919, was instituted on the 26th July, 1919. 

The seventh issue at the trial of that suit was, “Is the suit 
barred by the principles of res judicata >?” 

The learned Subordinate Judge held that the judgment in the 
suit, No. 206 of 1915, operated as ves judicata, 

The Division Bench of the High Court came to the couclusion 
that the decision in the r9r5 suit did not operate as ves judicata, 
and the learned Judges ‘stated several reasons for the conclusion 
at which they arrived. 

The above-mentioned reasons were fully debated and considered 
during the arguments, but their Lordships do not think it neces- 
sary to refer to them in detail because, in their Lordships’ opinion 
this part of the case should be disposed of .on one consideration 
which goes to the root of the matter, 

The plaintiffs in the suit which is now under consideration, 
viz.. No. 155 of 1919, are the two gods, Gopal Jiu Thakur and 
Shambuth Nath Shib Thakur, suing by the Shebait Narendra 
Nath Mandal. ; 

In their Lordships’ opinion. these two gods were not parties 
to the 1915 suit. 

It is true that in the rgr5 suit the plaintiffs were described 
as “ Sri Sri Iswar Gopal Jiu Thakur’s Shebaits,” and it was ar- 
gued that the rg15 suit must therefore be regarded as having 
been brought on behalf of the deity “Gopal Jiu.” 

Their Lordships, however, are not prepared to accept that 
argument, 

It is to be noted that not only were the plainttffs described as 
the shebaits of the god, but the defendants also were deseribed 
in the same way. Therefore, if the god Gopal Jiu were to be 
regarded asa plaintiff, he must also be regarded as a defendant, 
which would be a reductio ad absurdum. 

For the consideration of this point, however, it is necessary 
to examine not only the heading of the plaint, but also the 
allegations therein. 

In their Lordships’ opinion, the allegations in the;plaint show 
that the 1915 suit was based upon the assumption that the pro- 
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perties were debottar properties, and that the suit was brought for 
the purpose of having a scheme framed by the Court for the 
preservation and management of the properties and for the per- 
formance of the daily and periodical shebas. 

The suit, it was alleged, had become necessary by reason of the 
disputes as to the management of the properties between the 
plaintiffs and some of the defendants, all of whom were alleged to be 
shebaits of the god, and it was apparently not thought necessary to 
make the two gods, the plaintiffs in the .present suit, parties to 
the r915 suit. 

In their Lordships’ opinion the description of the plaintiffs and 
the defendants in the 1915 suit as shehaits of the Thakur, and the 
nature of the suit, as disclosed by the allegations in the plaint, 
are not sufficient to constitute the rgr5 suit a suit by or on behalf of 
the gods, who are the plaintiffs in the present suit, viz. No. 155 of 
T919. 

The result, therefore. in their Lordships opinion, is that the 
suit of r915 was not between the same parties as the parties in 
the suit now before the Board ; the case, therefore, does not fall 
within section rr of the Code of Civil Procedure, 1908, or within 
the statement of the general law made in K7vishna Behari Roy v. 

` Brojeswari Chowdranee (1). 

For the above-mentioned reason, their Lordships are of 
opinion that the conclusion, at which the learned Judges of the 
High Court arrived on the issue of ves judicata, was correct. 

They desire to guard themselves by saying that they must 
not be taken as adopting the grounds upon which the decision of 
the High Court was based. They express no opinion on any 
ground other than that which has been hereinbefore dealt with. 

Secondly, it was argued on behalf of the appellant that the 
decision of the learned Judges of the High Court as to the charac- 
ter of the- properties in suit was wrong. 

Their Lordships had the advantage of a very careful and 
elaborate examination of the documents and evidence presented 
to them by the learned counsel who appeared on behalf of the 
appellants, l 

They have the further advantage of a judgment of the High 
Court, which is conspicuous for the care with which it was'ob- 
viously prepared. Allthe material points, which were urged by 
the learned counsel for the appellant, were referred to and consi- 
dered by the learned Judges of the High , Court, and no 


(1( (1875) L. R. 2 I. A. 283 (285). 
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fault could be found with the accurate statement of the facts and 
evidence in'relation to such matters. 

In their Lordships’ opinion, there is only one question on this 
part of the case vizą, whether the learned Judges were justified in 
drawing the inference from the evidence, to which they referred, 
that the properties describel in the schedule, with the exception 
of two items, were debottar properties, 

Their Lordships, having come toa clear conclusion during the 
course of the argument, did not think it necessary to call upon 
the learned counsel for the respondents for an answer on this part 
of the case. 

In their Lordships’ opinion, there was ample evidence in the 
case to justify the inference which the learned Judges drew as to 
the character of the:properties. 

Their Lordships, therefore, are of opinion that the appeal of 
Radha Binode Mandal against the decree of the High Court in the 
suit No. 155 of 1919 fails. It follows as a necessary consequence of 
the findings of the High Court being upheld, that the appeal of 
Radha Binode Mandal against the decree of the High Court in 
suit No. 214 of rgrg also must fail. 

Their Lordships, therefore, are of opinion that both the appeals ~ 
should be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 

T. L. Wilson & Co: 

Watkins & Hunter : 


H.C. 


Solicitors for the Appellant. 
Solicitors for the Respondents. 


Appeals dismissed. 
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+ Present: Lord Phillimore, Lord Carson, Lord Darling, and 
~ Mr. Ameer Ali. ` 


VIBHUDAPRIYA THIRTHA SWAMIAR 
v. 


LAKSHMINDRA THIRTHA SWAMIAR. 
[ON APPEAL FROM THF HIGH Court OF JUDICATURE AT MADRAS.] 


Hindu Law—Loan by Mahant for - purposes of Mutt—Custom—Liability of 
succeeding Mahant — Receiver of Mutt—Income—Form of decree. 


Where monies lent to the deceased head of a Mutt are sought to be 
recovered, what has to be seen is firstly whether the debts were contracted by 
the deceased for his own purposes or for -the purposes of the temple and in 
discharge of the duties under which he lay in the performance of the worship 
and the feeding of pilgrims, and, secondly, whether the borrowed monies were 
legitimately applied for those purposes: Palaniappa Chetty v. Deivasikamony 
Pandara Sannadhi (1) distinguished ; Niladri Sahu v. Chaturbhuj. Das (2) 
followed. 

Appeal froma decree of the Madras High Court varying a 
decree of the Subordinate Judge of South Kanara. 


The facts and contentions appear in the judgment reported 
below. 


Sir George Lowndes K. C. and Narasimham for the Appellant, 


The debt is binding, the test being, was the debt truly con- 
tracted for the purposes of the Mutt: Sammantha Pandara v. Sel- 
lappa Chetti (3); Vidya Varuthi Thirtha v~. Balusami Ayyar (4). 
Even if necessity is the test there was necessity: Miladri Sahu v. 
Chaturbhuj Das (2). On the form of the decree the following cases 
were cited: Svimath Daivasikamani v. Noor Mahomed Rou- 
than (5) ; Lakshmindrathirtha v. Raghavendra Rao (6); Sundare- 
san Chettiar v. Viswanada Pandara (7). 


Dunne K. C. and Dude for the Respondent: The test to be 
applied is that as in Murugesam Pillai v, Manickavasaka 


G) (1917) L L. R. 40 Mad. 709; L. R. 44 I. A. 147; 26 C. L. J. 153. 
(a) (1926) L. R. 53 I. A, 253; 44C. L. J. 494. 

(3) (1879) I. L. R. 2 Mad. 175 (179). 

(4) (1921) I. L. R. 44 Mad. 831, 844 ; L. R. 48 L A, 302, 315, 316, 

(5) (1907) I. L, R. 31 Mad. 47. (6) (1920) I. Ļ. R. 43 Mad. 795. 
(7) (1922) I, L. R. 45 Mad. 703. 


613 


P. C. 
1927. 
ww 
February, 4, 7- 
March, 21. 


P.C, 


1927. 
_ 


Vibhudapriya Thir- 


tha Swamiar 


V. 
Lakshmindra Thirtha 
Swamiar. 
March, a1. 


THE CALCUTTA LAW JOURNAL, [Vor XLV, 


‘Pandara (1) and. Palaniappa Chetty v. Deivasthamony Pandara 
Sannadhi (2). 


Sir George Lowndes K., C. replied, 
The judgment of their Lordships was delivered by, 


Mr. Ameer Ali: The appellant in this case is the Matadhipathi 
or superior of the Admar Mutt in Udipi in the South Kanara Dis- 
trict, and he sues the defendant, the present Matadhipathi of 
another institution called the Sirur Mutt (in the same town) for 
certain monies which he alleges are due to him by the defen- 
dant’s predecessor in office. The defendant is a minor and defends 
this action by his father as guardian. 

The plaintiff alleges that the predecessor of the defandant 
borrowed the money for the purposes of the Mutt, and the trans- 
actions ranged over a long period from 1902 until about the 
time ‘of his death in 1916; that a settlement of account was 
arrived aton the 14th August in that year and an acknowledg- 
ment was signed by the deceased Matadhipathi (Exh. C. on the 
record). 

The Sirur :Matadhipathi died on the 27th September, 1916, 
and the plaintiff brought his suit against his successor on the 
14th August, 1919: It should be mentioned that as the deceas- 
ed Matadhipathi had made no nomination in his lifetime the ` 
superior of the connected Sodi Mutt appointed the defendant 
as his successor, 

‘The plaintiffs claim was denied on behalf of the defendant ; 
the acknowledgment (Exh. C.) was charged to be a forgery, and 


„it was further contended that even ifthe debts were genuine the 


assets of the Mutt were not liable for the money borrowed by the 
deceased Swami.” 

The ‘case went to trial before the Subordinate Judge of 
South Kanara .who held that the impugned transactions were 
true, and that Exh. C.” was genuine, and that the debts were 
contracted by the deceased Matadhipathi for legitimate purposes, 
and that the Mutt assets were liable for their satisfaction. 
He accordingly decreed the plaintiff’s claim. 

From his decree there was an appeal to the High Court of 
Madras, which differing from the trial Judge dismissed the plain- 
tiffs suit, in so far as it sought to make the assets of the Mutt 
answerable for the debt. The learned Judges held in substance 


(x) (1917) L L. R..40 Mad, 402; L. R. 44I A 984 25. C. L.J. 589. 


“= (2) (1917) I, L. R. 40 Mad, 709 ; L. R. 44 I A, 147 ; 26 C. L. J, 153. 
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that the plaintiff had failed to show that the debts for which the 
suit was brought were contracted for necessary purposes and that 
consequently the Mutt was. not liable. They, however, decreed 
the claim in regard to the personal assets of the deceased that had 
come into the defendant’s hand. 

The plaintiff has appealed from the decree of the High Court 
to His Majesty in Council and the main question for decision is 
with regard to the liability of the Mutt. assets for the satisfaction 
of his debt, 


It isin evidence that inthe town of Udipi there are eight 
Mutts each presided over by a superior or swamiar. They 
appear to form 4 groups connected by a tie which permits in case 
of the superior of one Mutt dying without nominating a successor 
the superior ofthe other Mutt to appoint a successor to the deceased 
swamiar, : 


Besides these Mutts there is a temple dedicated to Krishna, 
one of the manifestations of Vishnu, perhaps the most popular deity 
forming the Hindu Triad. Admittedly it has no superior but the 
affairs of the Krishna-temple are managed by the superiors of the 
eight Mutts in turn. 


The important ceremonies connected with the temple of 
Krishna are performed during the Pariyaya which lasts from the 
15th January in one year to the middle of January two years later. 
During this period the superior of the Mutt whose turn it is, usually 
called the Pariyaya Swami, has absolute power over the perfor- 
mance of the rites and ceremonies, 


The South Kanara Manual, published under the authority of 
Government, contains the following description” regarding these 
Mutts : 


“The temple of Krishna, at Udipi, is said to haye been foun- 
ded by Madhavacharya himself who set up in it the image of 
Krishna originally made by Arjuna and miraculously obtained from 
a vessel wrecked on the coast of Tuluva . . . Besides the 
temple at Udipi he established eight ‘ Mathas’ or sacred houses, 
‘each presided over by a sanyasi or swami. These exist to this day 
and each swami, in turn presides over the temple of Krishna for 
& period of two years and spends the intervéning fourteen years 
touring throughout Canara and the adjacent parts of Mysore 
levying contributions from the faithful for the expenses of his next 
two years of office, which are very heavy as ‘he has to defray 
not only the expenses of the public worship and of the temple 
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and Matha establishments, but must also feed every Brahmin who 
comes to the place.” , 

Madhavacharya, who was born in the rath century of the Chris- - 
tian era, is credited with introducing vaishnavism cult or the 
Krishna cult in Southern India. : 

The evidence in this case fully accords with the descrip- 
tion in the Manual. f 

The plaintiff in support of his claim examined besides himself 
a number of witnesses on whom the Subordinate Judge relied, 
Among them is an old servant of the Sirur Mutt who had been in 
service for 25 to 30 years. He speaks to be rebuilding of the Din- 
ing Hall which had become dilapidated and to the expenses con- 
nected with the Pariyaya. 

Another witness is the superior of one of the other Mutts in 
Udipi, Sudindra Thirtha, who speaks as follows: 

“I am one of the Swamis of the eight Mutts at Udipi. 
There is a custom that these eight Mutts should perform 
Pariyaya in the Shri Krishna Mutt . . . The Swami of 
each of the eight Mutts should perform Pariyaya for a period 
according to turn. The said custom of performing Pariyaya 
prevails from the days of Madhwachariya, Provisions have to 
be kept ready for the Pariyaya. Rice hasto be stored. This‘ 
storing commences from about a year before the Pariyaya,” 

After -stating the quantities of provisions to be stored for the 
festival he describes in the following terms the expenses he himself 
incurred whilst he was in charge of the Partyaya. : 

“ I have performed two Pariyayas. My second Pariyaya was 
from 17th January, ` 1912, to 16thJanuary, 1914. I have incur- 
red a debt of Rs. 30,000 during the said Pariyaya period, It 
was a debt contracted to conduct the Pariyaya, The Partyaya 
of the Sirur Mutt commences after the Partyaya of my Mutt is over. 
A debt of Rs. 25,000 was contracted during my first Pariyaya, 
I know Lakshmi Samudra Thirtha Swami (the deceased superior) 
was not extravagant but was very frugal in expenditure. . My Mutt 
has an income of about Rs. 10,000 per annum excluding assessment. 
The Mutt of Krishna has an annual income of about 500 muras of 
rice and Rs. 500 in cash from lands, Besides this it gets a total 
tasdick of Rs, 13,000 per annum from the British Government and | 
Mysore State. The Swami of the Pariyaya Mutt has to meet the 
rest of the expenditnre either from the accumulations of the income 


. already made or -by borrowing funds, During the Partyaya period 


of 2 years offerings by devotees or pilgrims _Mmay amount to 
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Rs, 25,000. But Rs, 12,000 have to be spent out of it for making 
pyesents to them. It is not possible to meet the expenditure of the 
Pariyaya period from the income of the above-mentioned Mutt of 
Shri Krishna, #. e. tasdick income from lands, and offerings from 
devotees and pilgrims. At the Pariyaya festival about 10,000 per- 
sons are fed per day.” 

The plaintiff himself, who is the superior of the Admar Mutt, 
speaks thus of the heavy expenses incurred in performing the wor- 
ship and the attendant ceremonies :— 

“ The aforesaid sums were borrowed by the late Sirur Swami 
for the expenses of his Pariyaya. Udipi Krishna temple has lands 
and also gets ¢asdick aud these are got by the Pariyaya Swami for 
the time being. These incomes are not sufficient for the expenses 
of the Pariyaya. The Pariyaya Swami also gets Aanikas (offerings or 
presents) from votaries and pilgrims during the Pariyaya period. The 
income of the Mutt of the Pariyaya Swami is also utilised for the 
Pariyaya expenses, All these incomes are not sufficient to meet 
the expenses of the Pariyaya, The Pariyaya Swami before his 
turn of Pariyaya commences has to store articles, viz, rice, fire- 
wood and other provisions and also to grow plantain plantations, 
For all these the income of the Krishna temple is not available, 
I have heard that Sirur Mutt hasan income of about Rs, 16,000 
a year, As the income of the Sirur Mutt and that of the Krishna 
temple and also the offerings of the votaries were not sufficient for 
the Pariyaya expenses, the late Sirur Swami had to incur debts. The 
Bhojanasala (Dining Hall) constructed by the late Sirur Swami 
would cost about Rs. 20,000,” j 

In the Manual there is a further reference to the Pariyaya :— 

“ The periodical change of the Swami presiding over the temple 
of Krishna is the occasion of a great festival known as the Pariyaya 
when Udipi is filled to overflowing by a large concourse of Madhvas 
not only from the district but from more distant parts, especially 
from the Mysore territory.” 

Mr. Justice Krishnan in his judgment in the case remarks :— 


“ there are no doubt certain poojas and ceremonies which have 


necessarily to be performed and any reasonabe expenditure incurred 
for carrying them out will be binding on the Mutt, But there is no 
obligation to have the ceremonies performed on the scale that the 
Sirur Swami did.” 


It is admitted that no scale of expenditure is fixed for the 
performance of the ceremonies beyond recognistd custom and 
usage. They have to be performed according to the practice 
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which has prevailed for centuries. The Dining Hall was falling 

to pieces, and the Government appears to have intimated to the. 
superior that unless it was rebuilt and put in proper order ‘its 

contribution would be withdrawn. It is in evidence that ‘in 

executing the necessary repairs considerable cost was incurred. 

It can hardly be said that the expenditure for these purposes was 

not legitimate. 

According to Mr. Justice Ramesam, the second Judge, the 
peceni for the debtin order to bind the Mutt must be 

“justifiable.” He says :— 

“Tt is idle to pretend that the feeding could have gone on 
anything like this scale in all the six centuries during which these 
Mutts existed or even in the earlier years of the last century.” 

Referring to the case of Palaniappa Chetty v. Deivasikhamony 


- Pandara Sannadhi (1), the learned Judge observes :— 


“It would be an instance of the misapplication of the word 
‘custom’ and of forgetfulness of essentials of a custom which modifies 
the ordinary law to say that the Mutts-are bound by custom to feed 
every Brahmin that comes to the Pariyaya (as is stated in the 
South Kanara Manual), The numbers may increase as the years 
roll on and the result of carrying out the idea of feeding every one 
that comes may be the destruction of the institutions themselves. 
The Swamis have a wide power over their income and Courts do 
not ordinarily scrutinise their manner of exercising it so long as 
they do not seek to bind their sucessors. Ifa successor is sought 
to be bound the borrowing must be for justifiable necessity.” 

The learned Judge seems to have misapprehended the effect 
of their Lordships’ judgment in Palaniappa Chetty’s Case (1). In 
that case one head of a Mutt had purported to alienate in prepetuity 
certain lands of the institution ; and the impugned alienation was 
attempted ‘to be supported by an alleged custom. The remarks 
of the Board relate to this contention ; they lay down no general 
rule. : 

- He seems also to have overlooked the fact that the -facilities 
for travelling afforded by the present conditions of the country 
materially account for the larger influx of pilgrims and worshippers, 
without imputing blame or’ dereliction of duty to the Swami. 
As .pointed out in the case’ of Vidya Varuthi Thirtha v, Balusapi 
Ayyar (2), these superiors “ have ample discretion in the application 
of the funds of the Mutts, but always subject to certain obligations 


(x) (1917) L L. R. 40 Mad. yoo; L. R. 44 1. A. 1473 26 C. L. J 1536 
(2) (1921) L. R. 48 I. A. 302; I. L. R. 44 Mad. 831. 
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and duties equally governed by custom or usage.” In the South 
Kanara Manual also, there is an account of the vast concourse that 
flocks to the temple of Krishna on the recurring Pariyaya and the 
duty sanctioned by ancient practice, which rests on the superior 
in charge. 

These Matadhipathis have a difficult task to perform : unaided 
by any established rule they are expected to exercise contro! over 
the numbers of pilgrims, who come to the temple in order to 
participate in the festivals and share in the food offerings. Even 
if it were permissible for the superior to exclude a certain number 
from being fed, their Lordships doubt whether popular sentiment 
would sanction his so doing. The obligations under which they 
labour are regulated by custom, which are of long.standing and 
have been observed for centuries, 

What their Lordships have to see in this case is, firstly, 
whether the debts were contracted by the deceased Swami for 
‘his own purposes or for the purposes of the Temple and in dis- 
‘charge of the duties under which he lay in the performance of the 
worship and the feeding of pilgrims; and, secondly, whether 
the monies so borrowed’ were legitimately applied for those 
purposes. 

In Niladri Sahu v. Chaturbhuj Das (1), the superior of a Mutt 
‘desirous of improving the houses for the lodgment of Rajahs and 
cother rich devotees who visited his Mutt for the purpose of worship, 
built fitting habitations for them and attached the same to his 
‘institution, It was found that the revenue of the Mutt, although 
‘sufficient to meet the ordinary expenses of the worship, was insuffi- 
‘cient to defray the cost of the construction, maintenance and 
management of these new buildings. . 

The superior accordingly began to borrow, from time to time, 
from moneylenders various sums of money to pay for these cons- 
‘tructions. It was also found that the borrowed money was applied 
partly to the performance of the necessary worship ; and that the 
‘Mutt was making use of the buildings constructed by the superior. 
‘The Board directed the appointment of a receiver in respect of 
the usufruct, which ordinarily went to the superior to apply the 
same for the payment of the debts contracted by him. 

. Their Lordships think that the proper course to take in the 
present case should be the same, viz.: to remit the case to the 
High Court, to send it down to. the Subordinate Judge with the 
following directions: that in case the guardian of the defendant 


(1) (1926) L. R. 53 I. A. 2533 44 C. L. J. 494. 
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does not pay within three months from the arrival of the record the, 


“sum sued for, plus interest at the contractual raté until payment, | 


the Trial Court should appoint a receiver for the rents and issues 
of the Mutt property and the proceeds from offerings, etc., and 
after payment of all expenses connected with the Mutt and the 
performance of the ceremonies and festivals and a reasonable 
provision for the maintenance of the Matadhipathi, the balance 
should be applied in discharge of the plaintif’s debt until such 
debt has been paid off. The order of the High Court will be 
discharged. 

The appellant is entitled to his costs in all the Courts, and 
their Lordships will humbly advise His Majesty accordingly. 

‘Chapman Walker & Shephard : Solicitors for Appellant. 

H. S. L. Polak : Solicitor for Respondant. 


H. C. Decree varied. 


Present: Viscount Dunedin, Lord Salvesen and Sir John Wallis. 


KRISHNAMURTHI AYYAR 
v. 
KRISHNAMURTHI AYYAR AND ANOTHER. 


[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT Mapras]. 
Hindu Law—Adoption—Rights of adopted son—Will—Diversion of property 
Jrom adopted son—Anti-adoption agreement by natural father—Custom— 
Consensus of judicial decision. . 
Having regard toa consensus of judicial decision, excepting /agannadka 
v. Pagamma (1) an arrangement made on the adoption of a Hindu whereby 
the widow of the: adoptive father is to enjoy his property during her lifetime, or 
for a less period, that arrangement bsing consented to by the natural father 
before the adoption, is to be regarded as valid by custom, But an agreement 
or consent by the natural father is not effectual in law or by custom to validate 
any other disposition, taking effect after the adoption and purporting to limit 
the rights of the adopted son as a co-sharer, 
Consequently a will by which a testator gave part of his property to his inten- 
ded adopted son, part to his widow for life, part to kindred, and part to’ charity, 
is not binding upon the adopted son, although before the adoption took place 


(1) (1892) I- L, R, 16 Mad, 400, 
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the natural father executed a deed by which he consented to the provisions of the 
will and gave his son in adoption subject thereto. 

Review of the authorities in Madras and Bombay. 

Balkrishna Motiram v, Uttar Narayan Dev (1) approved. Observation in 
Bhaiya Rabidat Singh vy. Indar Kunwar (2) followed, 

Appeal froma decree of the Madras High Court affirming a 
decree of the Subordinate Judge of Mayavaram. 

The facts and considerations applicable, as also the case law, 
appear in the judgment of their Lordships. 

DeGruyther K. C. and Narasimham for the Appellant : referred 
to Bepin Behari Bundopadya v. Brojo Nath (3) ; Panchanon v. Binoy 
Krishna (4) ; Kalidas v. Bijoy Shankar (5) ; Purshottam v. Rukhma- 
Šai (6), (not mentioned in the cases set out in the judgment), as also 
Para 196 Mayne’s Hindu Law and West & Buhler, 3rd Ed. p. rior, 

Kenoworthy Brown for the Respondent, 

DeGruyther K. C. replied. 

The judgment of their Lordships was delivered by - 

` Viscount Dunedin :—Ramakrishna Ayyar was a Hindu gentle- 
man in possession of ancestral lands extending to some 135 acres. 
He was not living joint with any relative, and he was childless, 
On the 23rd March, r910, he made a will by which he disposed 
of his property roughly as follows:—z2 acres in charity; 44 
acres to his wife for her -life ; 45 acres to the son ofa distant 
. connection, whom he designated as being his adopted son, the 
appellant in the present suit, and the rest to persons who were 
connections, but were in no case within the degrees entitled to 
maintenance,-and who are the respondents in the present suit. 
After the death of the widow, part of the land which she held 
for life was to go to the appellant, and part tð the respondents, 
On the same day, the natural father of the appellant executed a 
deed in the following terms :— 

“ The deed of consent for adoption executed on the 23rd March, 
1910, in favour of Ramakrishna Ayyar, son of Venkatachala 
Ayyar, Brahman, Saivite and Mirasidar, residing in Kunnam, 
Shiyali taluk by Natesa Ayyar, and son of A. Ramaswami Ayyar, 
Brahman, Saivite Mirasidar, residing in Kunnam village of the 
said taluk :-— ` ; 

» ‘You have this day executed a Will and have alienated your 

(t) (1918) I, L. R. 43 Bom. 542. 

(2) (1888) I. L. R, 16 Cale, 556 (564) ; L. R. 16 I, A, 53 (59). 

(3) (1882) 8-C, L. J. 362. (4) (1916) 27 C. L. J. 274. 

(5) (1891) I, L. R, 13 ALL 391, (6) (1913) 16 Bom, L. R, 57, 
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own properties. When you asked me to give you my son Krish- 
namurthi in adoption subject to the condition that he should 
take only such properties as were given him by the said Will and be 
bound by the the alienations made thereunder, I consented to it 
and admitted the alienations made in the said Will, and, in pur- 
suance of the arrangement that Krishnamurthi should take only 
such of the properties as were left to him thereunder, I have exe- 
cuted this deed of consent for adoption in support of my having 
this day given the said Krishnamurthi my son in adoption.” 

Immediately thereafter the adoption took place with all due 
ceremony. 

Ramakrishna Ayyar died in April, 1911, and his wife in 
June, ro1z, The present suit was raised in 1918 by the respon- ` 
dents to obtain possession of the properties left them by the 
will, It was directed against certain parties who were in posses- 
sion and were alleged to be holding benami for the appelans 
and also against the appellant. 

The persons who were holding as alleged eventually renounced 
all claim tothe property. The appellant, through his guardian, 
alleged that the adoption had taken place before the date of the 
will, but it was found, in fact, andis not now .contested, that the 


. Will was executed unico coniextu with the deed of consent by the 


natural father, and that both were executed in ‘view of the 
adoption which took place subsequently with all due ceremony, 
It is also admitted that the natural father was a poor man and 
had two other sons at that time, and has had two subsequently. 
The sole question in the case is, therefore, whether the will, taken 
along with the deed of consent, is binding onthe appellant so as 
to cut down what would have been his rights had he been a natural . 
instead of an adopted son. 


The learned Subordinate Judge held that the deed was binding 
in respect of the consent of the natural father; he considered 
that an adoption, even on such terms, was obviously a beneficial 
arrangement for the appellant, and that the validity, as he phrases 
it, of such conditional adoption was settled for Madras by the caseg 
in 12 Mad, 490 and 21 Mad. 10 and 27 Mad. 577. He accord- 
ingly decreed in favour of the respondents. His view was confirmed 
by the learned Judges of the High Court. They also considered 
that so soon as it was shown that the arrangement as a whole wag 
beneficial to the adopted son, and that but for the arrangement the 
adoption would ‘not have taken place, the natural father could 
give a consent which validated the arrangement as against thé 
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. Adopted son if, when he:came to be of age, he sought not to P, C. 
eacquiesce therein, ee 
This is most clearly explained by one of the learned 
. Judges :— 

“Tam of opinion that where an adoption is made by a Hindu Krishnamurthi.: 
who at the time of adoption had absolute power of disposal over Viscount nt Dunedin, 
the property, an agreement between the natural father and the Eu 
adoptive father as regards alienations which the adoptive father 
wants to make either by a document futer vivos or by will 
binds the adopted son in all cases where such an agreement would 
be for his benefit, and that the only question which Courts ought 
to consider is whether the transaction is for the benefit of the 
boy to be adopted. ' 

“Tf the‘adopting father would not make the adoption but 
for the conditions agreed to by the natural ‘father, and if in 
spite òf those conditions the adopted son would be benefited, there 
is no reason why the transaction should not be tested like any other 
agreement entered into by the natural father as guardian of his own 
son, In the present case the agreement is clearly for the benefit 
‘of the appellant, as he gets properties of large value which he would 
‘not have’ got but for the adoption, and there can be little doubt 
that he would have remained a poor man if the natural father had 
not agreed to the adopting father making the will and the adoption 
“being conditional on the said disposition,” 

This view is really based on the case of Visalakshi Ammal v. 

Sivaramien (1) which will be presently examined. The appellant 
“has appealed tothe King in Council, 

The question is a very important’ one of general interest, 
There is a very large body of authority in decided cases which 
touches it, butit is not concluded by any judgment of. this 
Board. The argument for the appellant is simple enough. An 
adopted son, from the moment of adoption, occupies the place of a 
natural son. A natural son, in the case of ancestral property, 
becomes a co-sharer with his father, with the rights of survivorship 
“and of partition as tothe whole ancestral property. This is an $ 
incident of Hindu law arising from status, No consent by his 
natural father could affect that position. His power is limited to 

«the giving or withholding of giving his son in adoption, but if he 
gives, his power ends. i 
The present will purports to infringe his rights in three particu- 
- lars —(1) The gift to'charity ; (2) the gift to. persons outside the 
(1) (1904) I L, R. 27 Mad. 577, , 
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family ; and (3) the postponement of the son’s own right in certain 
lands till his father’s death, and in others till his mother’s, 
death, 


The argument for the respondents is that, in any view, the law 
has ‘by custom been relaxed, and that the general proposition 
which is stated in the view of the High Court is based on authori- 
tative decision and is now the law. 


` As iri several of the decisions to be examined there has been 

the suggestion that the matter has been decided by this Board, 
it may be well at once to mention cases where the question has 
been approached, 


The case of Ramasami Aiyan v. Venkataramaiyan ae was as 
follows :—There was a widow and a son who had been adopted by 
the husband in his lifetime. During the lifetime of that son, two- 
thirds of the ancestral property was alienated ; the son then died, 
and the widow, who had been given power to adopt by the deceas- 
ed husband, then adopted another son. At the time of the adop- 
tion the natural father entered into an agreement that the adopted 
son should not challenge the alienation which had been made. 
When that, son came of age, he entered into an agreement. which 
the Board held was a ratification of the. agreement made by his 
natural father. The general question is dealt with at page 208 :— 

“ How far the natural father can by agreement before the adop- 
tion renounce all or part of his son’s right so as to bind that son 
when he comes of age is also a question not altogether unattended 
with difficulty, although the case of Chitho Raghunath Rajadiksh v. 
Janaki (x1 Bombay H. C. R. 199) certainly decides that ar agree- 
ment on the part of the father that his son’s interests 
shall be postponed to the life interest of the widow is valid and 
binding. In this case their Lordships think it enough ‘to decide 
that the agreement of the natural father which has been set ‘out 
was not void, but po at the least, capable of ratification when his 
son became of age.” 2 


“It seems impossible to hold, as some seem to bayo held, that this 
is inferentially a judgment on the general question, The whole point 


. there was that, however the general -question ‘stood, - there was- an 


agreement which was not void in the sense of being an agreement” 
that was funditus null, e. g. an agreement that marriage should be for 
a limited period, and that, therefore, as there was ratification, there 
was no need to decide the general question. .. -: 


(x) (1879) I. L. R, 2 Mad. 91 ; L, R, 6 I. A, 196, ° 
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< The other case was that of Bhaiya Rabidat Singh %. Indar 


Kunwar (1). The facts were that a widow, with power to adopt, - 


adopted a‘son and at the same time she obtained a document 
from the natural father consenting to her being in possession of the 
whole property during her lifetime: The‘ suit was raised “by the 
nearest relatives to declare the adoption invalid.. The Board held 
that the adoption was duly performed and was recorded in a deed 
of adoption-which made no’ mention of any condition. © No other 
deed could, ‘therefore, affect the adoption, but Lord - Meconehen: 
in the course of his judgment, ‘said: :— 

“ It is difficult to understand how a declaration by [the natural: 
father], ‘or an agreement by him, if it was an agreement, could pre- 
judice-or affect the rights of his son, which could only arise when- 
his parental control and authority determined.” ` 

Itis clear that- there is'here no judgment on the: ae for the 


judgment merely declared the -adoption ‘valid and did not-deter- - 


mine any case ‘between the widow and son, but Lord Maénag h=- 
ten’s dictum ‘shows an obvious leaning to the view that an agree- 
ment by the natural father should not prejudice ` the ‘right of 


the adopted son. It follows, as already said, that the’ question - 


is not absolutely decided by any judgment of this Board. 

Their Lordships will therefore turn to the numerous decisions 
in India. It will be convenient to take the Madras and Bombay 
decisions separately, “But first it will be well to- point out that 
there are distinctions ‘to be drawn between the various cases that 
arise, but whether these distinctions create any difference in princi- 
ple is another question. The distinctions to -be *-drawn are 
these: First, whether the agreement, which is ex hyphothesi always 
made by the natural father, and is also ex hyPothesi an‘agree- 
ment, but for which the adoption of the son would not have taken 
place, is made with the adoptive father, who is the unfettered owner 


of the whole property (the fact in the present case), or whether it is - 


made with the widow, who has got from her deceased husband 


a power of adoption, but who only herself possesses a widow’ $ estate. ` 


Second, whether diminutions of the right of the adopied son- go 
` only to protect and define in -quality the widow’s estate, which 
ordinarily by adoption would be swept away, or whether- they go 


farther and give part of the ancestral property to persons outside - 


the family altogether. 
It will be canvenient.to deal with--the, Bombay cases-‘first, as 
they begin.at the earlier date. Vinayak Narayap Jog.v. ONON 
(1) (1888) I L. R. 16 Calc, 556 ; L. R. 16 I. As 53. : 
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PC, Chintaman Jog (1). ‘In this case, by a will, the testator, who was a | 
ree ; separated person, divided his property practically into two parts, and 

hig aa gave one to his widow absolutely and the other to his adopted son, ° 
v The son was a nephew, and it was found that the whole arrangement 


Krishnamurthi. was known to all members of the family. It was acquiesced in by the 


Viscount Dunedin. natural father of the boy. The High Court held that the provision 
ga for the adopted son was adequate and that the will could not be 
challenged by the adopted son. The judgment went on two grounds, 
First, that although an alienation of the whole estate would be bad. 
and inconsistent with the duties cast upon an adopted son, still, if 
the provision was adequate, there was no reason why it should not 
- stand. Second, thatas the adopted son proposed to take what he 
could under the will, he could not, on the principle of approbate 
and reprobate, refuse to. acknowledge its validity. It is to be 
observed that this second view scarcely does justice to the opposing 
argument, The son did not propose to take his half under the 
will; he proposed to take the whole in right of his position as a 
son. There is, however, one other sentence which would seem to 
point to the right of the testator to make an adequate provision 
for the widow instead of allowing her life interest to be- entirely 
destroyed by the adoption, 

Chitko Raghunath Rajadiksh yv.- Janaki (2). This was an 
adoption by a widow, subject to a stipulation that the widow should 
enjoy the whole property during her life, giving the boy maintenance, 
Held a good stipulation. Haridas, J., puts it partly on what may 
be called conditional adoption, a view which it is hard to agree to, 
and partly on approbate and reprobate, To the argument that it 
was a condition repugnant to Hindu law, he says that there is no 
text to that effeot. Westropp, C. J., in Ladhabai v, Ganish Tatya 
Gholap (3),obiter, takes these two cases as deciding the general point, 

After this case in date comes the case before this Board, Xama- 
sawmi Aiyan v. Venkataramatyan (4). 

Accordingly, in avji Vinayakrav Jaggannath Shankarsett v, 
Lakshiibai (5) it was sought to urge that this.Board’s decision had 
overturned the authority of the former cases, because their Lordships: 
held that that the general question was still open. The facts were 
practically the same as` in the first case, f. e adoption by a widow 
and a contemporaneous agreement with the natural father that the 
widow should have full enjoyment for her life, There is a long and 





(1) (1869) 6 Bom, H, C. A, C, 224. (2) (1874) 11 Bom, H, C, 199, 
(3) (1878) L L. R, 3 Bom, 7, 8. i ad 

(4) (1879) L. R. 6 If A. 196; L L. R: 2 Mad. o1. 

(5) (1887) I. L. R, 11 Bom. 381. 
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very careful judgment by Farran, J. It is too long to quoté in full, 

but may be summarised thus :—The eatly Bombay Shastris or 
Pundits were logical in holding the strict view. But custom and 
practice may modify the strict view. The possibility of such an 
agreement is in no way negatived bya direct .text. Fair arrange- 
ments for protection of the widow’s interest are commonly made 
and supported. He then prays in aid the judgment of this Board 
in 6 LA., but here their Lordships think he is somewhat misled as 
to the sense in which the word “ void” was used. Then, after 
saying that it is the general law that the guardian of an.infant can 
bind the infant when the contract is made dona fide for his. interest, 
he sums up the matter thus :— 

“ I cannot but think that this principle ought to guide the Court 
in considering whether agreements like the one under consideration 
can be upheld or not. If the stipulations are unreasonable, such as 
giving to the widow an absolute power of disposition over the 
property, they should be rejected as #/fra vires of the father ; if 
reasonable, such as only to define a limit ofjthe son’s enjoyment 
of the property, then they should be upheld. The reasoning in the 
judgment of the Court in the Chitko case (supra) goes far beyond 
this view, but the actual decision of the Court is in accordance 
with it.” 

Basava v. Lingangauda (1). This was a case where the man 
who adopted ason conveyed by a deed of gift, which was referred 
to in the deed of adoption, part of the ancestral property to his 
daughters, and the natural father was a party to the deed of adop- 
tion. Held that the deed of gift was good and binding on the 
adopted son. The case is taken as plain, and not argued. 

The next case is Vyasacharya v, Venkubai (2). he facts were: 
Adoption by a widow anda gift of part of the property.to her own 
daughters. Assented to by the natural father at the time of the 
adoption, Beaman and Heaton, JJ., referred to a Full Bench the 


general question: “ Whether the terms of an agreement entered 


into between the natural and adoptive parents as conditions of the 
adoption ‘are, binding upon and can be enforced against the adopted 
son ?” but they added that, if that question was too wide, it ought 
to be considered in the light of the facts of the case. This was the 
view taken by the Full Bench, Scott, C.J., Chandavarkar, Batchelor, 
and Rao, JJ. They held that “ an agreement by -which: the adop- 
tive-widow is to be allowed to retain her life interest, notwithstanding 
the adoption, differs in fact and in principle from an agreement 


(1) (1894) XI. L., R, 19 Bom, 428, (2) (1912) L L. R, 37 Bom, 251, 
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under which a power is conferred upon’ her which, as a widow 
enjoying a life estate, shé could by no other means obtain.” On 
the facts, therefore, they held the agreement not binding, holding, 
first, that the condition was unreasonable and took the test proposed 
by Farran, J., and, second, that it was covered bya case of Ven- 
kappa v, Fakirgowda, (1) where a widow was given power to give the 
property to her'own brother, and the condition was held to be bad. 

- Then came the case of Balkrishna Motiram v. Uttar Narayan 
Dev (2). This was a gift of an annual sum asa charge on the 
ancestral property for a charity made by the adopting father and 
agreed to by the’ natural father at the time of the adoption. The 
gift was held bad. Hayward, J., delivering the judgment, examined 
the cases and sums up thus :— 

““ Tt would appear to have been established by these decisions 
that agreements for reasonable provision for widows ought to be 
upheld as valid according to general custom modifying the strict 
terms of Hindu law. But no authorities have been quoted before 
us in favour of any other persons in such connection or in support 
of a general: extension of the modification so as to include, as here 
claimed, reservations in favour of charities and religious endowments.” 

* To sum up the Bombay cases, As a question of actual decision, 
the Courts have always upheld the grant to the widow of her interest 
for life, and that whether the stipulation had been: made by the 
husband while still alive, or by herself, it being always the case that 
the agreement was anterior to or contemporaneous with the adoption 
itself; and that the natural father concurred. But when the gift is 
to outsiders it has been held invalid, and that whether made- by 
the widow or the adopting father himself. The reasons given have 
varied, Some have put the deviation from strict principle on custom, 
some on the view of approbate and reprobate, and in one case upon: 
the view that the father as guardian can bind an infant by any 
contract: which i is for his benefit. 

To turn now to Madras. ; 

-Lakshmana v. Lakshmi Ammal (3). ‘There is at page 163 a` 
general remark by Turner, C; J., against the validity of conditions 
imposed by agreement with the natural father, but the remark is 
based on an erroneous view of the judgment of this Board in 6 LA, 
and is really of no authority. “The case itself turns on a speciality, 

‘Lakshmi v. Subramanya (4). This was a case where the adoptive 
father stipulated that certain lands should be enjoyed by thé widow 

(1) (1906) 8 Bom,,L. R. 346. (2) (1918) L L. R. 43 Bom, 542, 

(3) (1881) I. L. R; 4 Mad. 160, (4) (1889) I- L, R,-12, Mad. 490. 
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for life. This was agreed to by the natural father.. It was held 
hinding. The reasons given by the learned Judges were dissimilar. 
Muthusami Ayyar, J., held that this was just an arrangement for 
fixing maintenance. Shephard, J., held that the father, being at 
the- moment undisputed owner. of the property, could do what he 
liked with it, and that the effect of what he .did'was really to with- 
-dráw- that portion of the ancestral property. He i ania the 
idea of reasonableness being a test. 

~ _Narayanasami v. Ramasami (1). This was precisely the. same 
‘case as the last and, being decided by the same Judge, Shephard, J., 
followed the last case, the other Judge SR following the decision 
and not going into the reasons.. 

Jagannadha v..Papanuna (2), .This was a case of adoption by a 
widow. -The agreement was that the widow was to have half the 
- property. Collins, C. J., and Handley, J., held the agreement not 
binding. They rested on Lord Macnaghten’s dictum in 16 I. A. 
and distinguished this from the Case in 12 Mad. in their own Court 
by which they were bound on.two grounds, that in that case the 
"arrangement was by the father himself, whereas here it was by the 
widow.- $ 
Ganapati Ayyan 7. Savithri Ammal (3) This was a disposition i in 
charity by the adoptive father, who at the same time gave his widow 
- power to adopt. She adopted; .the natural father acquiesced. 
- Held binding. Shephard. J., held that-it had been settled by 12 
-and 14 Madras. Subramania Ayyar, J.. agreed. ; 

_ | Visalakshi Ammal v.. Sivaramien (4) Adoption = va widow. 
- Agreement come to by natural father that., in the-event of disagree- 
‘ment between widow. and adopted son, widow should enjoy half the 
property uutil-her death. . Referred to Full Bench, The order of 
reference drawn. by Subramania Ayyar, J.. contains a weighty 
- argument in your of what may be.called the strict’ view. He 
argues -— 
t r: - That there is no reason saath ts an adoptive father doing 
- anything. in a question with an adoptéd son which he could have 
done with a ‘natural son, : 

2.. That ifthe adoption by a widow takes place after the 
death. of. the-adoptive father, all the provisions of the adoptive 
father will stand, because the will speaks at his death and takes 
-out of 'the-property. whatever is dealt with . before the adoption 
takes’ place. 


` (a) (1890) L LR. 1g Mad, 172, ” (2) (1892) IL, R. 16 Mad, 400, 
(3) (1897) I. L, R, 21 Mad, 10. "7. (4) (1904) L L. Ray Mad, 577. 
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3. But further than that the arrangement cannot go, becaise 


it is allowing the adoptive father, or the widow, to do somethigg 


which is incompatible ‘with the proper position of an adopted 
son. 

4. That it is just as impossible for the natural father to do, on 
behalf of the son to be adopted, anything as regards what is to 
happen after the adoption as it is for the adoptive father to have 
acted as to his rights before adoption. 

5. Approbate and reprobate cannot apply, for that implies 


election, and there is no election open: to the adopted son, 


If, on the contrary, it is looked on as a condition, this condition is 
repugnant and must be disregarded. 

The result must be to hold the present case not binding, 

But, before the Full Bench, Bensen, Davies, and Russell JJọ all 
concurred in thinking that 6 I. A, indicated that the natural father 
was not incapable of giving a consent. If that is the position, the 
only question that remains is, Is it fair and reasonable ?—that is to 
say, Is it for the minor’s benefit? Then take Farran J’s test as to 
the power of the father. They point out that there is no authori- 
tative text forbidding such an arrangement. They consider a fair 
and reasonable disposition not inconsistent with Hindu Law, and 
therefore they upheld the arrangement, 

To sum up the Madras cases. As regards decision, the gen- 
eral result has been to validate the arrangements so far as provi- 
sion is made for the widow, just as in Bombay, but one case, 


* Jagannadha v. Papamma (1), is the other way, and the referring judg- 


ment .of Subramania Ayyar J. is also of that way of thinking, 
As regards regsons, again they vary, some going on the power 
of the adoptive father to do what he likes, some on fair and 
reasonable arrangements, and some on approbate and reprobate. 

It will be apparent from this examination that it is not possible 
to reconcile all the decisions, and still less the reasons on which 
they have been based. Their Lordships will, therefore, examine 
the matter on principle. When a disposition is made intra vivos 
by one who has full power over property under which a portion of 
that property is carried away, it is clear that norights of a son 
who is subsequently adopted can affect that portion which is dis- 
posed of. The same. is true when the disposition is by will and 
the adoption is subsequently made by a widow who has been 
given power to adopt. For the will speaks as at the death of the 


testator, ‘and the property is carried away before the adoption 


. (1) (1892) L L. R. 16 Mad. 400, 
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takes place. It is also obvious that the consent or non-consent of 
the natural father cannot in such cases affect the question. But it 


is quite different.when the adoption is antecedent to the date at. 


which the disposition is meant to take effect, The rights which 


flow from adoption are immediate, and the disposition, if given ` 


effect to, is inconsistent with these rights’‘and cannot of itself 
vi propria affect them, There are two propositions so well settled 
that no authority need .be cited. They.are, first, that the natural 
father . loses all power over the son from the moment when he is 
adopted, and, second, that the adopted.son has in his new family 
precisely the same rights as a natural son, save only when the 
question is one that raises a competition between the natural and 
the adopted son, Can, then, the consent of the natural father who 
judges, and, ex hyphothesi, rightly -judges, that it is more expedient 


for the boy to be adopted, even though ‘his rights are limited, ` 


than not to be adopted at all, make any difference? The doubt 
expresséd by “Lord Macnaghten in 161. A. seems unanswerable. 
How can the consent of the natural-father take any effect on the 
rights of the boy which only arise when his rights as a natural father 
are non-existent ? But if the father cannot do it by virtue of any 
power in himself, can he do it as guardian of the infant so as to 
bind him? Farran J.,who is an exponent of this view in the case 
of rı B. 381, was curiously misled by an undue veneration for Mr, 
“Mayne, He quotes.a sentence from Mr. Mayne’s work as 
follows :— 


“ He (the minor) will also be bond by_.the act of his guardian 
when dona fide and for his interest and when it is such as the 
infant might reasonably and prudently have done fðr himself if he 
had been of full age-” 


This quotation is from the third edition of Mayne’s work, and 
asa universal proposition is obviously unsound, Accordingly, 
in the fourth edition, which was published soon after the date 
of the judgment in question, and in all subsequent editions, Mr. 
Mayne inserted between the words “guardian” and “ when 
bona fide“ the words “inthe management of the estate,” which 
turng an inaccurate proposition into an accurate one. But it is no 
longer of service to Farran, J., in the matter in hand, for 
assuredly the natural father is not managing the estate of his 
child-when the estate referred to is the estate which he will 
only get -after adoption by. another person, . “Therefore, reverting 
again to Lord Macnaghten’s dictum, it seems impossible to ascribe 
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any value tothe guardianship power of the natural father tô 
bind the son as to property in which he cannot have an intereste 
until the time when the guardianship has ceased, 

Next, can the case be solved by the doctrine of approbate and 
`reprobate ? Their Lordships think clearly not, for the doctrine 
of approbate and reprobate assumes election, and the adopted son 
has no election. He cannot undo the adoption and be as he was, 
The same fact destroys the idea of conditional adoption. The 
adoption cannot be undone ; it cannot, therefore, be conditional. 

It will be seen from these views that in their Lordships’ opi- 
nion’.the fonly ground on which such arrangement can be sanc- 
tioned is custom, They are of opinion that there is such a con- 
sensus of decision in the cases with the exception of the case of 
Jagannandha v. Papamma, (1) that they are fairly entitled to 
come to the conclusion that custom has sanctioned such arrange- 
ments in so far as they regulate the right of the widow as against 
the adopted son. It seems part of the custom that one sine gua non 
of such an arrangement should.be the consent of the natural father. 
But if this is looked at narrowly, it is only because it is a part of 
the custom that it is either here or there. This leads to the remark 
that there isa good deal of looseness in the discussions in the 
judgments as to reasonableness. Some look at it from the point 
of view if whether, in view of the adoption only being granted on 
condition of the arrangement, this is, in the circumstances, reason- 
able for the boy. It would seem that it might well be assumed that 
ifa natural father consented to give his son in adoption, he would 
only do it if it were reosonable i, e., for the boy’s benefit in the 
circumstances. Others look at it from the point of view whether 
the adoption will put the boy in a reasonable position, f. ¢., not 
subject him to the duties of à son to do worship for his adoptive 
father without giving him sufficient advantages to enable him to do 
so. But the consensus of judgments seems to solve these two 
questions in this way, namely, that the consent of the natural father 


-shows that it is for the advantage of the boy, and that the mere 


postponement of his interest to the widow’s interest, even though 
it should be one extending to a life interest in the whole property, 
is not incompatible with his position as ason, Their Lordships are, 
therefore, prepared to hold that custom sanctions such arrangg- 
ments. 

As soon, however, as the arrangements go beyond that, i, e., 
either give the widow property absolutely or give the property to 

(1) (1892) I L. R, 16, Mad, 400. 7 
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strangers, they think no custom as to this his beer proved to exist 
and that such arrangements are against the radical view of the 
Hindu law. Their Lordships are, therefore, against the idea of a 
general proposition that all arrangements consented to by a natural 
father, and of benefit to the boy in the sense that half a loaf being 
better than no bread, he is better with an adoption with truncated 
rights than with no adoption at all, are valid. They would further say 
that the remark made by some learned Judges that there is 
no text prohibiting such arrangements seems to them to go exactly 
to the opposite effect. Inasmuch as what is sought to be done is 
admittedly contrary to the strict and natural view of the Hindu 
law as to the true position of the adopted son in his new family, it 
would seem more to the point to say that there is no text which 
sanctions any contrary arrangement. 

Applying these views to the present case, it follows that their 
Lordships consider that the will here can have no effect, and that 
the appeal must be allowed and the suit dismissed. The appellant 
must have his costs before this Board and in the Courts below. 

Their Lordships will humbly advise His Majesty accordingly. 

H. S. L. Polak ; Solicitor for the Appellant. 

Douglas Grant and Dold : Solicitors for the Respondants. 


H.C. Appeal allowed, 


Present: Viscount Summer, Lord Atkinson and Lord Carson. 


SONIRAM JEETMULL (A FIRM) 
0. 


R. D. TATA AND COMPANY, LIMITED. 


Jurisdiction—Letters Patent, Rangoon, Cl. 1o—Cause of action, in part, arising 
within local limits—Indian Contract Act (IX 1872) Sec. g9—-Duty of debtor 
° 
to make payment where the creditor is. 


S. 49, Indian Contract Act, has no application to a case where, by manifest 
implication or necessary impurt, a place is fixed by the contract for the performance 
of the obligation. The rule in S. 49 accordingly does not" apply where there is 
an obligation to pay the creditor, and an inference can legitimately be drawn, 
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either from the terms of the contract itself or from the necessities of the cast, 
that there is a further obligation on the debtor of finding the creditor so as to pay 
him, 

Quaere, whether the English Common Law rule that, if no place is named, 
it is the duty of the debtor to make the payment.where the creditor is, has been 
superseded by S. 49, Indian Contract Act, ` 

Puttappa Manjaya v. Virabhadrappa (1) distinguished ; Bansilal Abirchand 
v. Ghulam Mahbub Khan (2) and Motilal Pratabchand v. Surajmat Joharmat (3) 
referred to. 

` Appeal by special leave from the High Court at Rangoon. 


The plaintiffs brought a suit on the Original side of the High 
Court, Rangoon, to recover a sum of money from the defendants 
who carried on business in Calcutta, The plaintiffs alleged that 
the cause of action, in part, arose within the local limits of the 
ordinary original jurisdiction of the High Court, Rangoon, and 
leave of the Court was duly obtained as required by Clause xro 
of the Letters Patent, Rangoon. 


The sole question before the Judicial Committee was whether a 
part of the cause of action arose at Rangoon. so as to give jurisdic- 
tion to the Rangoon High Court on its Original Side to entertain 
the suit under Clause ro of the Letters Patent, Rangoon. 

The material facts appear from the judgment of the Judicial 
Committee. 

A, M. Dunne, K. C. and Æ. B. Raikes for the Appellants. 


Sir George Lowndes, K. C. and Preedy for the Respondents 
were’ not called upon. 


The judgment of their Lordships was delivered by 


Viscount Sumner : This is. an appeal by special leave from 
the High Court of Rangoon, which affirmed a decision of the 
Court below, over-ruling an objection to the jurisdiction taken by 
the appellants. It’ was imposed upon the parties, as a term 
of the special leave, that the pleadings between the parties, the 
judgments and the order of the Court in India should be the sole 
material for this argument. The appellants were sued in Rangoon by 
R. D. Tata & Company, Limited, who have a business branch there, 


for payment of sums of money, due upon the failure of consti- 


tuents to satisfy debts due to Messrs. Tata, Sons & Company, 
which sums the defendants had undertaken to make good 


(1) (1905) 7 Bom. L. R. 993. 
(2) (1925) I. L. R. 53 Cale. 88; L. R. 53 L A. 58; 43C. L.J. i. 
(3) (1904) I. L. R. 30 Bom. 167. 
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to them. Judgment had been obtained, and there was no 
dispute about the amount or -validity of these debts or about their 
being due from the original debtors, but Messrs. Jeetmull, who 
carry on business in Calcutta, contend that they cannot be sued for 
this money in Rangoon. The transactions between these parties 
were a continuation of dealings which had existed for a number 
of years before the present plaintiffs became an incorporated com- 
pany and had been carried on under a memorandum dated the 
roth December, rgtz, and signed in Calcutta. It is clause 2 of that 
contract that expresses Messrs. Jeetmull’s obligation to pay in the 
present case, and it says that Messrs. Jeetmull are to make good 
any undisputed claims that Messrs. Tata & Company might lose 
owing to the failure or suspension of payment of constituents, 
Accordingly, one point only arises, namely, whether the part of 
this contract relating to payment was performable by Messrs, 
Jeetmull in Rangoon. If it was, there was jurisdiction in the Court 
to entertain the suit and the objection of the appellants was rightly 
over-ruled, 

The point, at first sight, appears to be exceedingly short. It is 
quite true the contract does not say where Messrs. Jeetmull are 
to pay, but it does say, by an implication which is indisputable, 
that they are to pay Messrs. Tata, Sons & Company, and it follows 
that they must pay where that firm is. Hence one would think 
that, upon the face of this contract, not indeed in express terms, 
but by the clearest implication, payment is to be made in Rangoon, 
In respect of the whole of this business it is not disputed that the 
business transactions, out of which the outstanding debts arose, 
took place in Rangoon, and for this purpose the. branch of Messrs. 
Tata, Sons & Company there were the Messf¥s. Tata, Sons & 
Company concerned, It was objected, however, in the High 
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Court of Rangoon, that this constituted an importation of a techni- - 


cal rule of the English Common Law into the jurisprudence of 
India, namely, the rule that the debtor must seek out the creditor, 
The simple answer to that would have been that, on the contrary, 
it was a mere implication of the meaning of the parties, The 
appellants, however, rely upon Section 49 of the Indian Contract 
Act, which isin these terms :— ` 

. ‘When a promise is to be performed without application by the 
promisee and no place is fixed for the performance of it, it is the 
duty of the promisor to apply to the promisee to appoint a reason- 
able place for the performance of the promise and to perform it at 
such place,” o l 
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Then it is said that no place was fixed by the contrict or prior 
to the institution of this suit for the performance of the obligation 
of payment, and no application has been made by the promisor to 
the promisee to appoint a reasonable place and therefore there 
is no place of payment. Consequently, this section, which, 
it is said, replaces any rule of law with regard to the obligation of 
the debtor to seek out the creditor, has not been satisfied, and so 
there is no part of the contract, which is performable in Rangoon. 
The submission seems a strange one. It is quite certain that, 
if the application had been made, the place appointed would have 
been Rangoon, and all would then have been well for the plain- 
tiff, Also itis plain that the section makes it he duty of the 
promisor to apply for the appointment of a reasonable place, a 
duty which in this case the promisor has entirely disregarded. It is 
not easy to reconcile with the ordinary rules of law aconstruction 
which enables the promisor to better his position under his contract 
by neglecting to perform a statutory duty imposed upon him with 
regard to’ its performance. The ‘matter, however, is said to be 
covered by authority in India, and it therefore becomes necessary 
to consider what. the authorities are. They do not appear to bear 
out the. view‘ which has been presented to their Lordships.~ In 
1904, in the case of Motilal Pratabchand v. Surajmal Joharmal 
and Another (1), Mr, Justice Tyabji held that “ where no’specific 
contract exists as to the place where the payment iof the debt is 
to be made, it is clear, it is the duty of the debtor to make the 
payment where the creditor is.” This follows the principle of 
Dhunjisha Nusserwanji v. A. B. Hforde(2)in 1877, where it was 
held that, “ In the absence of stipulation in the contract itself, the 
intention of the parties to it was to guide the Court in determining 
the place of its performance,” and upon that principle the suit, 
which was one relating to leave under clause 12 of the Letters 
Patent, was decided against the jurisdiction of the Bombay Court. 
Then, shortly after the former of the above cases, in the case of 
Puttappa Manjaya v. Virabhadrappa (3) the High Court of Bom- 
bay had the matter before it on appeal. No authority whatever 
appears to have been cited, but, there being an objection that the 
Court had no jurisdiction to entertain a creditor’s suit for recovery 
of payment from the debtor, Sir Lawrence Jenkins says :— , 

“ This argument rests upon the assumption that the Common 
Law tule applies that a debtor must seek out his creditor. We 


(1) (1904) I. L. R? 30 Bom. 167. (2) (1877) 1. L. R. 11 Bom. 649. 
(3) (1905) Bom. L. R. 993. 
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think, however, in India the rule as to the place of performance, 
whether it be payment or any other mode of performance, is to be 
determined by section 49 of the Contract Act; and applying 
that section to the facts of this case, we think, it is impossible 
to hold that the payment was to be made within the limits of the 
jurisdiction of the Sirsi Court, for no such application has been 
made or place fixed as section 49 prescribes, Therefore we are of 
opinion that the Sirsi Court had no jurisdiction.” 


What the contract precisely was does not appear, but the suit 
was to recover any balance that might be found due on taking 
accounts with interest, and the facts of that case differ from the 
facts of such a case as the present, Finally, this Board had the 
matter before it in 1925, in Banstlal Abirchand v. Ghulam Mah- 
bub Khan, (1) and there, the English rule having been urged in 
terms upon their Lordships on the one side, and Puttappa’s case (2) 
on the other, Lord Blanesburgh for the Board says :— 


“ There is no promise either by the principal debtor or the surety 
to make any payment at Secunderabad, and, so faras the principal 
debtor is concerned, the bond above abstracted is the only promise 
on his part which is forthcoming. It is quite true that, on failure of 
any instalment, there is doubtless an implied promise by him to repay 
the loan, But there is no implied promise to repay it at Secundera- 
bad. Even by British law the duty of a debtor to find and pay his 
creditor is only imposed upon him when the creditor is within 
the realm. And the plaintiff has not contended that if there be any 
such duty at all imposed by Indian law upona debtor, it extends 
in this respect further than in England. Accordingly, so far as 
the principal debtor is concerned, there is no obligation upon him 
either express or implied to make any payment to the plaintiff at 
Secunderabad.” 


Their Lordships do not think that in this state of the authorities 
it is possible to accede to the present contention that section 49 of 
the Indian Contract Act gets rid of inferences, that should justly be 
drawn from the terms of the contract itself or from the necessities’ of 
the case, involving in the obligation to pay the creditor the further 
obligation of finding the creditor so as to pay him. The rule in 
section 49 is one which it was intended should apply both to the 
tlelivery of goods and to the payment of money, to which obviously 
different considerations apply from those applying in a case like the 
present, where the question is one of jurisdiction, and their Lord- 

(1) (1925) L. R. 53 1. A. 58; IL L. R. 53 Cale, 88; 43 CLP 
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ships are satisfied that an intention is shownin the contract that 
payment should be made in Rangoon, Accordingly, part of the con- 
tract was pefformable in Rangoon so as to satisfy section 49 of 
the Indian Contract Act,* and there was jurisdiction to entertain 
the suit. 


Their Lordships will humbly advise His Majesty serene 
that this appeal should be dismissed with costs. 


K. J. R. l Appeal dismissed, 


* S. 49 of the Indian Contract Act is apparently a slip for Clause ro of the 
Letters Patent, Rangoon: (K, J. R.) 


APPELLATE CRIMINAL. 


Before Sir Charu Chunder Ghose, Knight, Judge and 
Mr. Justice Gregory, 


SATYARANJAN BAKSHI AND ANOTHER 
v. 


KING-EMPEROR* 


Sedition—Penal Code ( Act XLV of 1860), Sec, r2gA—English law —Prosecution, 
what to prove—IJntentional attempt—Tendency to promote—Intention, how 
gathered—‘‘Calculated to bring into hatred...... .....disaffection”, construction 
of —Interests of State—Object, if vindictive, f : 


Section 124A of the Indian Penal Code represents in substance the English 
law of sedition, although ‘‘much more compressed ‘and more ` distinctly 
expressed”. -- 


In a charge under section 124A ‘of the Indian Penal Code, the ` prosecution 
must prove to the hilt that the intention of the writer or the speaker, whoever ‘he e 
may be, isto bring or attempt: to bring into hatred or contempt or , excite -or 


*Criminal Admitted Appeal No, 97 of 1927, against the conviction and sen- 
tence passed by Mr, J. D. Tyson, Chief Priory meee of Calcutta, dated 
the 9th February 1927. i 
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, attempt.to excite disaffection towards the Government established by law in CRIMINAL. 
British India, The essence of the crime of sedition, therefore, consists in the 1929. 
® intention with which the language is used, What is rendered punishable by sec- San 


tion 124A, is the intentional attempt, successful or otherwise, to rouse as against Satyaranjan Bakshi 


: : Á : v. 
Government the feelings enumerated in the section anda mere tendency in an King-Emperor. 


article to promote such feeling is not sufficient to justify a conviction. ora 


The intention of a writer or a speaker, however, has to be gathered from the 
language used in the particular article or speech which is the subject matter of the 
charge. When a man is charged in respect of anything that he has written, the 
meaning of what he wrote must be taken to be his meaning and that meaning is 
what his language would be understood by the people to whom it is addressed, 
But while the intention is to be judged from the language itself, the offending 
article must be read as a whole in a fair, free and liberal spirit, 


The expression in section 124A ‘Calculated to bring into hatred or contempt 
or excite or attempt to excite disaffection” is, as a rule, to be very narrowly con- 
strued so as to interfere as little as possible with the liberty of the subject and the 
freedom of speech. f 


Ifa party publishes any matter in a newspaper and it contains no more than a 
calm, dispassionate and quiet discussion showing possibly a little feeling in the 
man’s mind, that will not be sedition ; but if the article goes beyond and attributes 
improper and dishonest or corrupt motive and thereby is calculated to excite 
tumult, then it is sedition, 


While a very large amount of latitude is and must be allowed to writers in the 
public press, the interests of the State must at the same time be not lost sight of 
and writers cannot under the guise of criticism of public- affairs be allowed to 
indulge in attributing base, improper or dishonest motives to those who carry on 
the work of the Government of the country. 


The-object of the Crown in instituting proceedings under section 124A is not to 
take vindictive action, 


Appeal by the Accused, 


The article of the “ Forward ” dated the 7th July 1926.0n which 
the case was based was as follows— 


ANARCHY IN PABNA 


“What are things coming to in the Muffusil in Bengal? -Closely 
following the shocking outrage on female modesty in Kushtea, there 
comes the news of the serious out-break of lawlessness in Pabna. 
Images of deities have been desecrated, respectable gentlemen have i 
been assaulted -and threatened with molestation in broad day-light, 
shops have been looted, private houses have been attacked, passen- 

gers alighting from steamers threatened with violence and motor 
buses attacked but the guardians of “ law and.order ” are helpless 
to -afford protection to the innocent. All these have happened 
under a ‘Government which spends one fifth of its revenues in 
majntaining an “ efficient is police and efficient civil services which 
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describe themselves “ pillars of the Empire” and have received 
testimonials even from His Royal Highness the Prince of Wales | 

“Tf the situation in Pabna has been correctly reported we have 
no hesitation in characterising it as a state of perfect anarchy. 
Sir Hugh Stephenson, the Acting Governor of Bengal, is well versed 
in the art of Government. He has received the title of Nitiratnakar 
or the ocean of State-craft from the learned Pundits at Nawadwip,. 
Possibly he is clamly reviewing the situation to choose the proper 
hour for interference to demonstrate the impartial character of the 
bureaucracy. How else one can account for the exhibition of 
lamentable weakness and want of tact by his subordinate officers at 
Pabna? The District Magistrate had issued. orders under section 
144 Criminal Procedure Code. The people know well enough how 
this section has always keen found handy enough by the bureaucracy 
to harass political workers ; but there is nothing in the reports 
published in newspapers to show that the rowdies who have created 
so much havoc in the town of Pabna andin the interior have been 
dealt with for violation of the order under the section. Having 
regard to the numerical strength of the Hindus in the district who 
form only a little over 20 percent of the population, was it not 
essential to devise strong measures to afford them due protection ? 
But evidently the “ favourite wife” policy is vigorously at work. 
It is difficult to account for the sad plight of the small number of 
Hindu residents in Pabna on any other hypothesis. Possibly Sir 
Hugh Stephenson is not yet fully assured if the present cummunal 
tension is sufficient for Sir Abdur Rahim’s scheme of forming a 
Moslem bloc the want of which was so keenly felt when dyarchy 
was killed and buried in Bengal by Deshbandhu Chittaranjan Das, 


“In criticising the attitude of Lord Lytton or Sir Hugh Stephenson 
towards communal riots and lawlessness we forget, perhaps, that we 
do them some injustice in not recognising that they are mere agents 
for executing an imperial policy formulated at Whitehall and at the 
British Foreign Office. The Hindu Moslem question is one of the 
trump cards at the hands of the British imperialists. Ifthe Indian 
demand for Swaraj is to be opposed it is only possible so long as the 
Hindus and Mahomedans do not whole-heartedly combine. The 
bureaucracy has no misgiving regarding the nature of the duty which 


its master, the British Parliament, expects it todo. As long as the , 


Civil Services are not amenable to popular control and the Executive 
is not responsible to an elected legislature there is no possibility 
of eradicating the.roet cause of the Hindu Moslem difficulty.” 

- The material facts appear from the judgment, 
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Chandra Roy, and Radhika Ranjan Guka for the Appellants. 1927. 
7 Steed 
Mr. B. L, Mitter ( Advocate-General) for the Crown. Satyaranjan Baksh: 
The judgment of the Court was delivered by King-Emperor. 


C. C. Ghose, J: This is an appeal by two persons named July, 5. 

Satyaranjan Bakshi and Pulin Behary Dhar who have been con- mee 
victed by the learned Chief Presidency Magistrate of Calcutta under 
section 124A of the Indian Penal Code and sentenced as follows, 
. namely, the first appellant to suffer rigorous imprisonment for a 
period of three months and to pay a fine of Rs. 300 and, in 
default, to undergo one month’s rigorous imprisonment and the 
second appellant to pay a fine Rs. 250 and, in default, to suffer 
rigorous imprisonment for two months. The first appellant is 
the Editor and second appellant is the Printer ofa newspaper pub- 
lished in Calcttta called the Forward. They were charged under 
section 124A of the Indian Penal Code for having brought orZhaving 
attempted to bring into hatred or contempt and for having excited 
or having attempted to excite disaffection towards the Government 
established by lawin British India by editing, printing and pub- 
lishing respectively an article entitled “ Anarchy in Pabna” in 
the issue of the Forward newspaper dated the 7th July 1926. 

The article in question will have to be dealt with in detail 
later on. But it may be observed at this stage that, according 
to “the learned Chief Presidency Magistrate, the first paragraph 
of the article contains a sneer at Government and at the services 
through which it works, The second paragraph is described by 
the learned Magistrate as an attack on the policy of the then Acting 
Governor of Bengal and, in his opinion, it contains a sneer at the 
impartiality ‘of the bureaucracy ; and the third paragraph which is 
the final paragraph isto the effect, according to the learned 
Magistrate, that the Governor or the Acting Governor takes his 
cue from the Government’ in Whitehall where the Hindu-Moslem: 
strife is a trump-cardin.the hands of- the British Imperialists 
and that the bureaucracy here know what policy they are expected by * 
the Parliament to follow. The offending Article, as stated above, was 
published on the 7th July 1926 at a time -when a serious outbreak 
of lawlessness had taken place in the district of Pabna. It is 
argued on behalf of the appellants, first, that the article read as 
a whole and given a fair meaning is not seditious within the mis- 
chief of section 124A of the Indian Penal Code.; secondly, that if it 
is alleged that there is in the article an imputation of motive, the 
motive such as is to be discerned in it.is a motive attributed to Par- ë 
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liament and the British Foreign Office and that, if that’ is so, it is not 
an offence under section 124A/of the Indian Penal Code read with 
section 17 thereof: thirdly, that the learned Magistrate was clearly 
in error in admitting in evidence articles published in the Forward 
newspaper on dates subsequent to the 7th July 1926 and, lastly, 
that the sentences imposed on the appellants are out of all pro- 
portion, if they should be found guilty of having committed an 
offence punishable under section 124A of the Indian Penal Code. 


We have had the advantage of hearing Mr. Basu at great length 
on behalf of the appellants and Mr, Advocate-General on behalf of 
the Crown. Mr. Advocate-General has contended that the Article 
in question is nothing more nor less than as follows: in the open- 
ing paragragh attention is called to the situation in Pabna where, as 
is stated above, there had been a very serious outbreak of lawless- 
ness and it is sarcastically remarked that, although the Govern- 
ment has an efficient Police and an efficient Civil Service, nothing 
had been done to check the lawlessness which was prevalent at the 
time in Pabna and that the Government had been singularly inac- 
tive in its primary duty of maintaining law and order. In the 
second paragraph, according to Mr. Advocate-General, the writer 
argues that the situation in Pabna is inexplicable having regard to 
the fact that a tried and accomplished administrator in the person 
of Sir Hugh Stephenson—the Acting Governor of Bengal—is at the 
head of affairs, unless it be that Sir Hugh Stephenson is following 
what is described as the “ Favourite wife policy” and that he has 
an object behind the inaction of his Government, namely, to 
encourage communal tension so that a scheme described as Sir 
Abdur Rahim’s sefieme of forming a Moslem-block in the Bengal 
Legislative Council may be effectuated. In the third paragraph, 


‘according to Mr, Advocate-General, the argument of the writer is 


that there is nothing strange whatsoever in the action or inaction of 
the local Government seeing that the policy of Parliament and the 
British Foreign Office is to set the two communities, Hindu’ and 
Moslem, by the ears, and thereby indefinitely postpone the realiza- 
tion of self-Government or Swaraj which, if it once come to exis- 
tence, would make the Civil Service and the Executive completely 
responsible to an elected Legislature. Mr. Advocate-General con- 
tends that the meaning of the Article is to be collected from the. 
whole Article itself and that, if'one reads the Article as a whole, 
one cannot but come to the irresistible. conclusion that the writer 


- was leading up to this, namely, that there was behind the action 
. or inaction of the Government a deeply laid motive which was a 
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dishonourable one and inconsistent with the elementary duties of a 
Gévernment and he argues that if, asa matter of fact, an impro- 
per motive has been attributed to Government for its action or 
inaction in the matter of the disturbances in Pabna, the Article 
does come within the mischief of section r24A of the Indian 
Penal Code and, therefore, is not protected by any of the excep- 
tions and, in particular, by exception (2) to the said section. 


Now, so far as section 124A of the Indian Penal Code is concern- 
ed, its interpretation is now settled and has been so settled for some 
time past according to a long series of judicial decisions in 
India. As is well-known, the section itself, although drafted by the 
first Indian Law Commissioners did not find place in Lord Macaulay’s 
original draft of the Indian Penal Code, but was added to the 
Code itself in 1870 at the.instance of the late Sir James Fitzjames 
Stephens, The law as codified in India represents in substance the 
English law of sedition, although as has been stated in one of the 
judgments to which our attention was called—“ much more com- 
pressed and more distinctly expressed-” 

Now, in a charge under section 124A of the Indian Penal 
Code, the prosecution must prove to the hilt that the intention 
of the writer or the speaker, whoever he may be, is to bring or at- 
tempt to bring into hatred or contempt or excite or attempt to excite 
disaffection towards the Government established by law in British 
India, The essence of the crime of sedition, therefore, consists in 
the intention with which the language is used and the Magistrate 
has correctly stated that what is rendered punishable by section 
124A of the Indian Penal Code is the intentional attempt, successful 
or otherwise, to rouse as against Government the feelings enumerated 
in the section and that a mere tendency in an Article to promote 
such feelings is not sufficient to justify a conviction ; in other words, 
as indicated above, the prosecution must. bring home to the accused 
that his- intention was as is described in the section itself. The 
intention of a writer or a speaker, however, has to be gathered from 
the language used in the particular artiele or speech which is the 
subject matter of the charge. . When a man is charged in respect of 
anything that he has written, the meaning of what he wrote must be 
taken, as. Sir Lawrence Jenkins said ina case decided in Bombay, 
to be. his meaning and that meaning is what his language would be 
understood to mean by the people to whom it is addressed. The 
Article in the present case is in the English language and obviously 
it is addressed to people who have a fair and working acquaintance 
with the English language, But, while the intention is to be judged 
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from the language itself, the ‘offending Article must be read as a 
whole in a fair, free and liberal spirit. It has been said that dhe 
should not pause upon an objectionable sentence here or a strong 
word there but that.the Article as a whole should be .dealt with in 
a spirit of ‘freedom and should.not be viewed with an eye of narrow 
and fastidious criticism but, as has been said in another case, should 
be viewed ina free, bold, manly and generous spirit towards the 
accused, As we read the cases to which our attention was drawn 
during the course of the argument, the expression in the section 
“calculated to.bring into hatred or contempt or excite or attempt 
to excite disaffection ” must, as a rule of construction, be very 
narrowly construed so as to interfere as little as possible with the 
liberty of the subject and the freedom of speech. In one of the 
cases to which Mr. Basu drew our .attention, it is said that every 
man has a right to give’every public matter a candid, full and free 
discussion ; but although people have a right to discuss grievances, 
they must not do so in a way calculated to excite tumult ; in other 
words, if a party publishes any matter in a newspaper and it contains 
no more than a calm, dispassionate and quiet discussion showing 
possibly a little feeling in the man’s mind, that will not be sedition ; 
but if the Article goes beyond and atrributes improper and dishonest 
or corrupt motive and thereby is calculated to excite tumult, then 
it is sedition. 

Bearing these principles in mind, we have anxiously and with 
such care as we are capable of considered the Article in question. 
The first paragraph taken by itself does not, in our opinion, offend 
against section 124A of the Indian Penal Code. The writer was 
obviously entitled to draw attentiom to the state of things in Pabna 
and to comment, if the facts were true on the inaction of the 
Government severely and even sarcastically. But the paragraph 
in question cannot be isolated from the rest of the Article.nor can 
the two other succeeding paragraphs be isolated and dissected for 
discussion apart from what is contained in paragraph 1 of , the 
Article. Mr, Basu argues that what the writer has said, stripped 
of verbiage, is this, namely, that the administrators in India are 
fond of following the policy of “ Divide.and Rule ” compendiously 
described as the “ Favourite Wife Policy ” and that, for the purpose 
of securing a majority in favour.of Government in the Legislative 
Council of the Province, the Government has chosen to be inactive 
notwithstanding the fact that the disturbances in Pabna to which 
reference had been made in an earlier part of the article had‘ taken 
place. and’ that there was nothing to wonder at the attitude of the 
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Acting Governor because the established policy of the Parliament CRIMINAL, 
and the British Foreign Office was to promote discord between the 1927. 
Hfndu and Moslem Communities. Mr. Basu’s point is that, if a bapa 


A . ae Satyaranjan Bakshi 
motive has at all been ascribed to the Local Government, it is a 


motive which is commonly attributed by one political party to its 
opponent and that the attribution of a motive of this description C. C. Ghose, Fa 
does not bring the writer within the mischief of section 124-A of 
the Indian Penal Code, As we have said, we have very fully 
considered this matter not only because of its wide and intrinsic 
importance to the question of freedom of discussion but also on 

account of its importance so far as the appellants are concerned 
and we have come to the conclusion that the Article in question, 

taken as a whole, does offend against the provisions of section 124-A 
of the Indian Penal Code. The very cases to which Mr. Basu 
drew our attention show unmistakeably that while a very large 
amount of latitude is and must be allowed to writers in the public 
press, the interests of the State must at the same time be not lost 
sight of and that writers cannot under the guise of criticism of 
public affairs be allowed to indulge in attributing base, improper or 
dishonest motives to those who carry on the work of the goverment 
of the country. Ifthe writer had merely said that administrators 
follow the policy of “ Divide and Rule” in India, that perhaps 
by itself, could not come within section 124-A but in this case, 

there can be no doubt whatsoever—and we say this after repeated 

perusals of the Article—that a distinctly improper motive has been 

attributed to Government, when the writer said that the whole 

business namely the inaction of the Government was one of political 

manouvering calculated to secure an advantage to Government in 

the Bengal Legislative Council, We shall not fail fo take note of 

the fact, as the concluding portion of our judgment will show, that 

the Article was written at a time of great public excitement and that 

the writer was penning his Article in an exasperated mood. But 

these considerations will go towards the mitigation of sentence and 

they do not and cannot be held to constitute an excuse for the 

Article in question. Therefore, on Mr. Basu’s first point, we are ` 
of opinion that the Article does come within the mischief of 

section 124-A of the Indian Penal Code. 


v 
King-Emperor. 





As regards Mr. Basu’s second point, namely, that, if a motive 
has been ‘attributed at all, it has been so attributed against the 
British Parliament and the British Foreign Office and not against 
the Government in this ‘country, the third paragraph of the Article 
taken with the two previous paragraphs constitutes a sufficient 
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C i ; ; è ; : 
BIMINAT refutation of it. It is an argument which ‘has no foundation of any 
1927. substance whatsover to sustain it. 
end 2 : . 
Satyaranjan Bakshi The answer to the second point really disposes of Mr. Basu’s 


King-Emperor. third point. 
—— As regards the fourth point, Mr. Advocate-General at the very 
GC. Ghose, * outset intimated to us that he did not propose to rely on any other 
Article which was subsequently published in the Forward news- 
paper, We need not, therefore, take any notice of the fact that 
articles subsequent to the 7th July 1926 published in the For- 
ward newspaper have been allowed to be admitted in evidence, 
They should not have been admitted in evidence, 

Lastly, there is the question of sentence. The object of 
the Crown in instituting proceedings of this nature is not to take 
vindictive action. The cases in England show that sedition is and 
has always been considered as a very serious offence.” But while it 
is a serious offence many factors have got to be taken into consi- 
deration in awarding punishment and, on a full consideration 
of everything that has been argued before us and having perus- 
ed the entire record, we are of opinion that the ends of justice 
will be sufficiently met if we reduce the sentence, of imprisonment 
imposed on the first appellant Satyaranjan Bakshi from the period 
of three months’ rigorous imprisonment to a period of a fortnight’s 
simple imprisonment and alter the fine to one of five hundred 
rupees and, in default, to suffer simple imprisonment ‘for a period of 
two months, As regards the second appellant Pulin Behary Dhar 
the fine will be reduced from rupees two hundred and fifty toa 
sum of rupees one hundred and, in default one ‘month’s simple 
imprisoment. With this modification, the appeal will be dismissed. 


The first appellant Satyaranjan Bakshi must surrender to his 
bail and serve out the sentence now imposed,on him, 


A, TM, Appeal dismissed :,. Sentence reduced, 
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Act IX of 1908, Sec. 12, Sch. I, Art. 151 

— IX of 1908, Sec. 20 

— - IX of 1908, Sch. | Art. 11A 

-—~ IX of 1908, Sch. I Art. 181 

—— IX of 1908, Sch, | Art. 182 Cl. 5 

—— IX of 1908, Sch. I Art. 183 

—— XVI of 1908, Sec. 49 

--—~- XVII of 1908, Sec. 17 

—— VIII of 1923, Secs. 4, 11, 6 , 30 he 

—— IlI B. C. of 1888, Sec. 78A ag ine 

——~ VIII B. C, of 1895, Sec 16 and Proviso 

—- V B, C. of 1911, Sec 70 ... Seg 

—— Ill B. C. of 1913, Secs 7, 23, 37 0 iss ake ite 

-—- HIB. C. of 1923, Secs 363, 488 ide 

Administration, partial, application under Indian / Arbitration Act to get— 
Wrong form of order at the time of dealing with Award ; see 
Award wae is ane aid re si 

—— of estate on the basis of award— Procedure ; see Award 

Admissibility in evidence—Evidence Act (I of 1872), - Secs.9, 32(3)— 
Recitals of boundaries of other lands in documents between third 
parties, 








Section 9 of the Evidence Act deals with relevancy of facts which are intro- 
ductory of fact in issue or explanatory thereof and necessarily such facts 
must be connected with facts in issue. A statement made in a document 
regarding the boundaries of land sold is not relevant under section 9 
against third party 

Section 32(3) of the Evidence Act does not make a statement in a document 
between third parties admissible against a party in suit. 

Recitals of boundaries of other lands in documents between third parties are 
not admissible in evidence either as regards the description of the boun- 
dary or as to the nature of the land. Braja Mohan Das Adhikary v. 
Gaya Prasad Karan ars ae sts 

Letter of instruction to draw up a lease—Registra- 

tion Act (XVI of 1908), section 49—Transfer of Property Act (1V of 

1882), sections 105, 107—Eviction, what constitutes. 


— 











An arrangement as regards lease of a certain premises was arrived at be- 
tween plaintiff and defendant some days before the latter went into posses- 
sion, The terms having been settled, they repaired to the office of the 
plaintiff’s Attorney and asked his assistant to draw up a lease. The latter 
prepared a document in the form of a letter, containing the terms which 
had been agreed upon between the parties, The parties then went back 
to the attorney with the papers, and he after explaining it added two 
clauses and then took the signature of the defendant ; 


Held, that the letter was not a demise but merely in form and substance a 
letter of instruction written by the defendant to the plaintiff’s solicitor 
asking him to draw up a lease containing certain terms which had been 
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agreed upon between the parties. As the intention of the parties was not 
to effect and embody an agreement between themselves by the letter, the 
agreement not operating to transfer a present interest in the premises, 
the letter did not require registration. 

The first clause in the letter contained a provision that the defendant was 
to use the premises for dwelling purposes only and provided for arrange- 
ment to be subsequently embodied in the terms of a formal tease : 

Held, that an oral agreement as to subsequent arrangement to be embodied 
in the terms of a formal lease, was not a nullity, notwithstanding that the 
parties were intending a lease to be executed 

Per Pearson, F: To constitute an eviction the physical act may not be 
necessary ; all that is necessary is some act which constitutes a substantial 
interference of a permanent nature with the legal right of the tenant to 
enjoyment of the premises during the term, Chuni Lal Dutt v. Gopi- 
ram Bhotica... ṣa at Re sa ee 32 

Admissibility in evidence—Recitals of boundaries of disputed land—Docu- 
ments between third pirties—Executant dead—Evidence Act (I of 1872), 
Sec 32{ 3). i 

Per Curiam : Recitals of boundaries of lands other than those in suit, con- 
tained in documents between third parties who are strangers to the suit 
are not admissible and cannot be relied upon in evidence : 

Per Mitter, Y: Such documents, if offered in the case (and their reception 
is objected to) either under section 13 or under section 32 of the Evidence 
Act, are inadmissible in evidence, 

Recitals of boundaries of lands other than those in suit, contained in a docu- 
ment between third parties is inadmissible in evidence whether the execu. 
tant of the document is dead or alive. 

A statement that certain other lands lie on the boundary of the land form- 
ing the subject matter of the document cannot be regarded as having been 
made against the pecuniary or profrietary interest of the person making 
it within the meaning of sub-section 3 of section 32 of the Evidence 
Act, 

The inadmissibility of the documents depends on the general principle that 
if a party is not bound by the recital in an instrument to which he was no 
party, the document will not be allowed to effect his rights in any way 
Srimati Kumuda Kumari Dasi v. Dilsook Roy us X 138 

—— in evidence—Skeich map prepared by trained surveyor-~ Judg- 
ment of Criminal Court acquitting the petitioner—Order under section’ 
144 Criminal Procedure Code (Act V of 1898)—Evidence of possession— 
Proceeding under section 145 Criminal Procedure Code—Evidentiary 
value of contents of document —Documents admitted without objection, 





when can be challenged. 
The admissibility of documents can be challenged though admitted without 


objection, when the question is not a, mere question of mode of proof but 
of the evidentiary value of their contents on the question of possession and 
a proceeding under section 145 of the Code of Criminal Procedure , 

. 


od 


; 
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Admissibity— (Coztd.), 


An order under section . 144 of the Code of Criminal Procedure can only 
refer to a point of time when it was passed, and if what was stated there- 
in on the question-of possession was anything more than the opinion of 
the Court which passed that order, that order cannot show who came to 
be in possession when the statutory period during which that order re- 
mained operative was at an end 

The judgments of the Criminal Courts in which the men of the second party 
in proceedings under section 145 of the Code of Criminal Procedure, were 
acquitted and in which it was incidentally found that they were in posses- 
sion can only be evidence of the fact that there were those ‘cases and that 
they ended in such acquittal, but the finding on the question of possession 
which is a ground of such acquittal is not evidence in the subsequent pro- 
ceeding under section 145 of the Code of Criminal Procedure. 

A sketch map prepared by a trained surveyor showing the whole disputed 
land as well asthe blocks, can be taken in evidence for identifying 
the blocks. 

The only legitimate use to which a sketch prepared by a Sub-Inspecto. . 
Police in the former proceeding between the parties under section 144 of 
the Code of Criminal Procedure, dividing the disputed land into three 
portions as representing the parties in possession and his report could be 
put is to treat them as the basis of the proceeding and as affording mate- 
rials for determining the question of a likelihood of a breach of the peace 
and the identity of the subject matter of the disputes and of the disputing 
parties but cannot be used to prove the fact evidenced thereby of the Sub- 
Inspector having seen the parties in possession of the blocks and should 
be excluded from consideration as evidence of possession. Rani .Sashi 
Mukhi Debi Chaudhurani v. Sarat Chandra Chakraverty 

in evidence—-Statement made by accused before the investiga- 
ting Police Officer ~No requisition to Superintendent of Police in Mofussil 

- for procuring desired information—Caleutta Police Act (IH B, C. of 1888) 
Section 78A—Criminal Procedure Code (Act V of 1898), Sections 156(3), 
162—Power ta investigate, if includes inherent power to take 





statement 

The scheme of section 78A of the Calcutta Police Act isto enable the 
Commissioner of Police to procure the attendance before him or any officer 
deputed in that behalf, of any person for the purpose of obtaining infor- 
mation from such person and sub-section 2 authorises the oral examina- 
tion of the person whose attendance is procured. Then under sub-section 
3 the Commissioner of Police is empowered to obtain the assistance of 
the Superintendent of Police in a District outside Calcutta for the purpose 
of having questions put to a person from whom information is desired but 
also for some reasons cannot attend. The attendance and questionings 
are intended to take place within the Presidency town itself ; and sub- 


section 3 only comes into force if for some reason it is difficult or inadvi- .. 


sable to require the attendance of the person from whom information is 
desired within the precincts of the Presidency Town itself, 


` 
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A on behalf of his mother-in-law preferred a complaint before the Chief 
Presidency Magistrate, Calcutta, charging the petitioner, his son and ano- 
ther person with forgery, cheating, theft etc. The complainant stated 
that B the holder of certain Government securities died and some difficul- 
ties having arisen after his death with regard to these securities, it was 
necessary that certain enquires should be made. The actual application 
that was made to the Chief Presidency Magisrrate was for a stop order in 
respect of the above securities and fora direction on the C. I. D Police 
to make enquiry into the matter, ‘The Chief Presidency Magistrate sent 
the matter to the C., I. D. for enquiry and report but the stop order was 
refused as he thought the evidence was not sufficient to justify it 

After the Chief Presidency Magistrate made his Order, the petitioner’s son 
having been already arrested, the Police Officer went to the petitioner at 
Howrah and took from him a statement on the strength of which he was 
committed for trial at the Sessions. No requisition was made to the 
Superintendent of Police at Howrah for the purpose of procuring the 
information which was desired : 

Held, that the Chief Presidency Magistrate could under section 156(3) of the 
Code of Criminal Procedure, order investigation by Police Officer 

That as the Police Officer was not acting under section 7SA of the Calcutta 
Police Act, the statement whichhe took was inadmissible in evidence 
under section 162 of the Code of Criminal Procedure 

That all investigations by the Police must be controlled in the Mofussil by 
the Code of Criminal Procedure and in Calcutta by the Police Act itself or 
by any circular orders issued 

That in criminal matters the power to investigate did not contain an inhe- 
rent power to take a statement which under the general law would be ad- 
missible against the accused ‘Satya Charan ‘Mitra v. ‘King= 
Emperor 

Adopted son, right of—Diversion of atapeity by V win from adopted son— 
Anti-adoption agreement by natural father—Custom ; see ‘Hindu Law— 
Adoption fe aie one tie ae 

Agreement, oral, as to subsequent arrangement to be embodied in the terms 
of a formal lease, if nullity—Intention to execute a lease ;-see Admissibi- 
lity in evidence nee 

Alienation by manager of joint family business Satisfaction of preenistiag 
debt—Application of bulk of sale proceeds—Balance utilised in carrying 
on the sale ; see Hindu Law 7 ase 

Alluvion—Gradual aceretion—Rejirhuton in Situ—Rights of viparian 
owners—Allnuvion and Diluvion Regulation (XI of 1825), Sec. 4. 

Land which by fluvial action has‘gradually accreted to that of a riparian 
owner does not‘become his property under Bengal ‘Regulation XI of 1825, 
S. 4, if it is a reformation on the side of diluviated land of another owner 
who has neither given up his right to it nor let adverse possession run. 
This principle applies whether ‘the land of the two owners was originally 
on the same or on the opposite side ofthe river, 


e 
. 


Pace. 
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Alfuvion—(Cond.), 

If a person becomes the proprietor of lands by reason of their gradual acces- 
sion to his other lands, a fresh assessment of such accreted lands under 
Act IX of 1847 will be necessary before he can be called upon to pay 
revenue in respect of such accreted lands, Maharaja Bahadur 
Keshava Prasad Singh v. The Secretary of State for India in 
Council Ses as ane 

Amended decree supersedes original decree ; see Revision 

Anomalous order—District Judge sending back the record to the primary 
Court for recording clear findings on points mentioned and to resubmit 
the findings within a certain period ; see Appeal... “3 see 

Anti-adoption agreement by natural father, effect of—Disposition taking 
effect after adoption—Custom ; see Hindu Law— Adoption 

Appeal—Anomalous order—Civil Procedure Code (Act Vof 1908), Sec. 115, 
O. 41 Rr. 23, 25. 

In anomalous orders, (that is orders which are not orders either under order 
41 rule 23 or rule 25 of the Code of Civil Procedure) passed by a subor- 
dinate Court in a casein which the case is not kept in the file of the 
Court itself but the whole case is sent down for proper investigation on 
remand, it is to be supposed that the Court means to act under the provi- 
sions of order 41 rule 23. 

The lower appellate Court after proceeding to record the order granting the 
plaintiffs an opportunity to call other attesting witnesses proceeded to give 
certain directions in these words: “The result is that the appeal be 
allowed and the lower Court’s judgment and decree be set aside and the 
suit be sent back on remand to the Court below to allow the plaintiffs to 
examine the attesting witnesses to the bond that may be still alive, and if 
there be satisfactory evidence of due attestation of the mortgage bond in 
suit to pass a decree on it as prayed for in plaintiffs favour, If however 
no other attesting witness be alive or if in the opinion of the Court the 
other alive attesting witness be considered hostile then too to pass a decree 
on the mortgage bond in suit upon the evidence of plaintiff’s witnesses 
Nos. 1 and 2 already onthe record. If however the alive witnesses do 
not appear to be hostile and if the due attestation of the mortgage bond 
is not proved satisfactorily, then to pass a money decree in plaintiffs’ 
favour against the assets of Dhanada Debya in defendant’s hands” : 


Held, that even if there be no appeal against such order, the High Court 
could interfere with the order under section 115 of the Code of Civil 
Procedure. ` 


That the directions given by the lower appellate Court were absolutely 
wrong inasmuch as they instead of assisting the Court for whom they were 
meant, would only have the effect of fettering the judicial discretion of 
that Court in the investigation of the fact which it would have to investi- 
gate. 


The High Court set aside those directions and passed an order of remand 
bringing the order passed by the learned Judge in conformity with the 


. 
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provisions of order 41 rule 27 of the Code. Srimati Bhaba Sundari 

Devi v, Aditya Nath Chaudhuri ... 194 

Bengal Tenancy Act (VII of 1885), Sec. 153  oxplanation—Ezecution 
sale—Suit valued less than Rs, 100—Zrregularity—Gross under-state- 
ment of valuation—Suppression of notices under O. 21 Rr, 22 and 66 of 
the Code of Civil Procedure (Act V of 1908 )—Revision. 

A sale was held in execution of decree which was obtained in a suit for rent 
and the decree as well as the order refusing to set aside the sale were 
passed by the Munsiff, having final jurisdiction to deal with the matter un- 
der section 153 of the Bengal Tenancy Act, The District Judge on appeal 
set aside the sale, on the ground of gross under-statement of value in the 
sale proclamation and suppression of notices under O. 21 Rr, 22 and 66 of 
the Code of Civil Procedure revealing a deliberate falsehood on the part 
of the decree-holder : : 





Held, that the findings of the District Judge were proof against appeal to the 
High Court as well as revision under section 115 of the Code of Civil 
Procedure 
Semble: In sucha case no appeal lay to the District pas Maharaj 
Bahadur Singh v. Karani Mai ... 566 
Civil Procedure Code (Act V of 1908), O. 43 R. 1(s), 0. 40 R.I Sub- 
R. (1) Cl. (a) - Order appointing receiver subject to giving security. 
The Court though doubtful held onthe authority that no appeal lay 





against an order appointing a person receiver subject to his giving security 
as being not a complete order solong asthe security was not given. 
Raja Shyam Lal Singh v. Rajkumar Thakur Madhu Sudan 
Singh ai 63 
Order refusing to set has execution ' sale—Civil eee Code (Act v 
of 1908), Sec. 151, O. 41 Rr. 23, 25, O.43—Transfer by appellate 
Court. 
Although the question is between judgment-debtor and decree-holder auction 





purchaser and relates to execution of decree, no second appeal lies from an 
order of an appellate Court refusing to set aside execution sale, The 
Code of Civil Procedure expressly puts an order under order 21 rule 90 
upon a different category from orders passed under section 47 of the Code. 

On an appeal being preferred from the decision of the Munsiff, setting aside 
sale in execution of decree, the District Judge being of opinion that there 
were no clear findings upon the questions that arose in the judgment of the 
lower Court sent back the record to the Court of the latter with directions 
to record clear findings on all such points and ordered that the findings ` 

. should be resubmitted with the record to his Court ‘within a certain 
period : i 

Held, that the order was an anomalous one and was not passed under O. 41 
R. 25 of the Code of Civil Procedure. ; 

That the Courts had tendency to resort tothe provisions of section 151 of 
the Code of Civil Procedure, notwithstanding their inability to find that 

,orders properly passed under rule 23 or rule 25 of order 41 of the Code 
aca i 
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Appeal—( Contd. ). 
would not meet the ends of justice. Section 151 was not enacted for that 
purpose but only to provide remedies in cases where the provisions of the 
Code are not ample or sufficient to give such remedies and in cases in 
which a remedy is not provided for by the Code. 

That the Judge had jurisdiction to transfer the appeal for hearing after the 
findings submitted by the lower Court, to the Court of the Subordinate 
Judge. Satyendra Nath Choudhury v. Charu Chandra Majum- 
dar aie ees ast Bs ae a 

Order refusing to set aside order of dismissal for default of application 
~to set aside execution sale—Civil Procedure Code (Act V of 1908), O. 9 
R. 9 tf applicable to execution proceeding. 





Order 9 rule 9 of the Code of Civil Procedure is inapplicable to an applica- 
tion made for setting aside a sale in execution of a decree made under 
order 21 rule go of the Code. 
No appeal lies against an order refusing to set aside an order of dismissal for 
default of an application to set aside execution sale. Dasarathy 
Chakravarty v. Maharaja Khaunish Chandra Roy 
mm, if in time—Proper way to ascertain ; see Limitation oi sce 
~-e, if lies, against order refusing to set aside order of dismissal for default 

of an application to set aside execution sale ; see Appeal w 
, if maintainable—Execution sale suit valued less than Rs. 100—Gross 





under-statement of valuation and suppression of notices—Bengal Tenancy 
Act, Sec 153 Explanation ; see Appeal H a 

-————, if to be heard—Appeal not barred by limitation—No order made dis- 
missing the appeal ; see Limitation 

~=, Order amending decree ; see Revision kg : 

where to be filed—Value of mesne profits and value of land tssettee 





3 


exceeding Rs 5000 ; see Mesne profits tee SS ee ei 
, against part of the deccee—Power of Appellate Court to pass order in 
favour of party not appealing against the? decree ; 3; see Appellate 
Court ne ten bee i p 
from order of appellate Court refusing to set aside execution sale, if 
maintainable—Question relating to execution and between judgment-deb- 
tor and decree-holder auction-purchaser ; see Appeal ae 
treated as ee ve aside order of primary Court ; see 











Execution sale . 

Appellate Court Biwir of—Party not “appeoling—Cieil Plovdiv Code 
(Act V of 1908), O, 41 R. 33—Power, how exercised—Limitation Act 
(IX of 1908), Sec. 20-—~ Payment in kind. 

Per Curiam: The appellate Court may pass any order it thinks fit in 
appeal though the appeal does not extend to the whole of the decree 
appealed against and though the power is exercised in favour of any res- 
pondent or any party who has not objected before it to the decree. 

Per Suhrawardy, F: By the use of the expression ‘respondent or parties’ 
in order 41 rule 33 of the Code of Civil Procedure, it is meant that the 


appellate Court may pass an order in favour of the respondents who have 
° 


PAGE. 


Gr 
wa 
N 
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Appellate—(Conid.), 


not appealed and it may decide any question in favour ofa party, that is, 
a party to the suit and who is not a respondent in: the appeal. 

Order 41 rule 33 of the Code of Civil Procedure should be given a broad 
and generous interpretation ın view of the fact that it is intended to secure 
consistency inthe administration of justice and avoid anomalies which 
may result if the Court is held to be helpless in giving effect to its own 
decision to the full extent, But the power which the Court invested with 
under this rule must be exercised in the interest of and for the furtherance 
of justice. ‘The rule should not be applied where there may be disregard 
of the provisions of other statutes. 

Per Page, F: Ordinarily the power contained in rule 33 should be limited 
to those cases where, asthe result of the appellate Court’s interference 
with the decree in favour of the appellant further interference is required 
in order to adjust the rights of the parties in accordance with justice, 
equity and good conscience. Care should be taken in each case to see 
that the rule is not utilised as a mode of evading the provision of other 
statutory rules in orders. 

Although a payment within section 20 of the Limitation Act need not be in 

` cash or currency, yet if it is to be in kind, it should be proved that there 
was an agreement between the parties that the payment should be made 
in that particular manner. Bhut Nath Deb v. Sashimukhi Brahe 


mani os ies ry 
Applicant, duty of—Application to have fresh evidence admitted ; see Privy 

Council practice 308 
Application, to what Court lies—Suit fled j in the Original Side “of the High 

Court ; Civil Procedure Code, Sec 23 ; see Transfer se aaa 71 


for execution if in accordance with law —Application praying for 








sale of mortgaged properties and realisation of decree-holder’s dues, but 
defective in omitting amounts of interest and costs ; see Limitation we 36 
for execution of decfee, when not in accordance with law—Limi- 
tation Act, Sch I, Art. 182 Cl. 5 ; see Limitation ae 86 
Application jor leave to appeal—Civil Procedure Code (Act V of 1908), Sec. 
110——-Substantial question of law—Fudgment of affir manee—Applicant 
having no grievance on a matter on which there is difference in decisions 








—Desiring to litigate on other points in which there is afirmance. 

Where the amount is a question in dispute, the fact that the Courts differ 

„and the High Court differs in favour of the applicant for appeal to His 
Majesty in Council, does not mean that the decision is one of affirmance. . 

‘Phe applicant was the plaintiff ina suit for partition of a joint family property 
valued at ro lacs ofrupees. A preliminary decree was passed. The 
plaintiff took exception to it on the ground that it gave a smaller share in 
the property than he was entitled to get. On appeal, the High Court was 
of opinion that the plaintiff was right and held that the share which 
should go to him was what he contended for. Other points raised. by him 
in the appeal were decided against him. The applicant wanted to appeal 
against those other points : 
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Application— (Contd.), 

Held, that he could not, under section 110 of the Code of Civil Procedure, 
without showing a substantial question of law, have right to litigate upon 
other points upon which both the Courts were in agreement. Narendra 
Lal Das Choudhury v. Gopendra Lal Das Choudhury 

for review to'be presented to whom—Application for setting 





aside execution sale dismissed for default by second Subordinate Judge— 
Second Subordinate Judge appointed First Subordinate Judge ; see 
Review zi me as aes aes sis 

Application to sue in forma pauperis—Suing in a representative charac- 
ter—Civil Procedure Code (Act V of 1908), O. 33 R.1 Explanation— 
‘Is not possessed of ’— Prompt dower debt Ornament. 

Whena plaintiff sues in a representative character, such asa mutwalli, 
trustee or a shebait, unless it is shown that the plaintiff has in his posses- 
sion property ‘belonging to the wakf estate or trust or the idol for whom 
he sues, Sufficient to enable htm to pay the requisite court-fee prescribed 
by law, he may-be allowed to sue as a pauper even if itis shown that he 
has sufficient personal property of‘his own. 

Ornaments which a woman ordinarily wears are of the same class of personal 
property as her wearing apparel. Something beyond and more valuable 
than what a woman of her class ordinarily uses, can be taken as means 
enabling her to pay the prescribed fee. 

The words ‘‘is not possessed of” in explanation to ule 1 of order 33 of the 
Code of Civil Procedure, mean that the applicant has not actual control 
over it. Hence an applicant to sue as a pauper cannot correctly be said 
to be possessed of sufficient'means within the meaning of O. 33'R. 1 Civil 
Procedure Code simply because a prompt dower is due from her husband 
but not realised. Srimati Mabia Khatun v. Sheikh Satkari 

Appropriation by Karta, how to be made—Religious charity ;-see Hindu 
Law i ae one 





—-— — of ‘payments’by debtor—Burden of pr@of ; see Limitation: 

Arbitration— Reference by some—Sutt against party not referring, dismissed 
—No right in dispute—Notice of filing of award—Notice to pleader of 
party—Civil Procedure Code: (Act V of 1908) O.3 R.5, Sch. H 
Para. 10. 

A reference to arbitration'by all parties to the suit except one whose right is 
not in dispute and against whom the suit is dismissed, is not illegal. 

A notice toa pleader of the.:party as to filing:‘of award in Court though 
communicated but not received by the party, was a sufficient compliance 
with the provisions of para 10 schedule II read with order 3 rule 5 of the 
Code of Givil Procedure. 

A suit was institdted against four defendants for partition of estate-left by 

, A by will. A-petition:of compromise to which the defendant No. 3 was 
no party, was filed before the'Court. The testator A left a will under 
which the defendant No. 3 was entitled to-a_ maintenance of Rs. 25a 
month and a right of residence in the family dwelling house. She had not 
at any time entered apperance in the suit. There was no dispute as re- 
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Arbitration—( Contd.) 

gards the rights of the said defendant in the estate left by A. The suit 
was dismissed as regards her, As regards the parties to the petition of 
compromise, the Court finding that there was no dispute as regards the 
sharers of other parties in and to the estate of the testator and further 
that the parties had waived accounts as against each other passed a preli- 
minary decree in accordance with the petition of compromise. One of 
the terms provided for a reference to certain arbitrators to partition the 
estate of the testator by metes and bounds. The arbitrators made an 
award which was filed in Courl. Upon the said award being filed, notice 
was given to the pleaders of the parties. The pleader for defendant No 4 
received information regarding the filing of the award from the Bench 
Clerk, took time from the Court to inform his client of the fact of the 
award having been so filed. The said pleader wrote a letter to his client, 
defendant No 4, but on account of wrong address, it was not received by 
her. After certain adjournments having been granted a final decree in 
accordance with the award was passed ; 

Held, that as there was no substantial question of law and the judgment 
being a judgment of affirmance, the case was not a fit one for appealing 
to Privy Council Srimati Saroj Bala Bose v. Jatindra Nath 
Bose = Sei as 

-m oy reference to, if legal—Reference by all parties exceptie one 
whose right is not in dispute; see Arbitration x ii 

Arbitrator, if can give anybody power to apply to Court for direction ; ; see 
Award ah sai 

Articles of ‘caste latiba: Coasiruckon Dirt s oaei to borron money— 
Modification of power, how efected— Equitable principle— Paying off legal 
liabilities—Burden of proof. 

Person dealing with company are fixed with notice of the powers of the Com- 
pany under its articles and of any modification in those powers created hy 


any special resolution which has been passed. Such special resolution is 


to be filed with the Registrar of the Joint Stock Company. 
Under the articles of Association filed in the present suit, the managing 
director has no power to borrow money. 


If the director of the Company enter into a contract which is not binding 
upon the Company, the latter in law is not liable on the contract simply 
because it has had the benefit thereof. 

Byt in equity where the legal liabilities of the Company had been paid off 
out of the money advanced, the plaintiff is generally entitled to stand in 
the place of those creditors who had been paid off with such moneys. 

Per Rankin, F: Whether a loan has been applied to discharge liabilities 
due by the Company, it is for the plaintiff to make out his equity. 

Per C. C. Ghose, F: The principle in the case of companies which have 
borrowed in excess of their power is, that where by any wrongful or un- 
authorised act of an agent, the money or property of a third person comes 
to the hands of the principal and is applied for his benefit, the principal is 


458 


458 


597 
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Articles of Association—(Conia.). 


liable to restore the amount or value of such money or property. Nae 


tional Coal Coy Ld. v. Gyan Ranjan Bhattacharya 


Assessment, public, if and when can be augmented ; see Income Tax 








for potteries ; See Income Tax 


, to income tax, liability to—Jalkar—Ground rent from land used 


Assignor, right of, to appeal—Compromise of suit between plaintiff and 
assignee of defendant—Assignor remaining on record—Civil Procedure 


Code, O. 22 R. 10, O. 33 R. 3; see Appeal 


Attachment, claim to—Decree against some of the tenants in rent suit— 


Tenant not made party putting forth claim—Bengal Tenancy Act, Secs. 


143, 170—Civil Procedure Code, O. 21 R. 58; see Decree, 


of vad ih 


execution- 


Award—Indian Arbitration Act (IX of 1899) Sec 15—Award with modifica- 
tions—Arbitrator, if can give authority to apply to Court for direction— 
Wrong ovder—Partial administration of suit—Administration suit— 


Procedure. 


According to the procedure provided under the Indian Arbitration Act, an 
award when filed, can be challenged under the Act on various grounds 
and if it is upheld by the Court asa good award, the award will remain 
filed in Court and will be enforceable under section 15 of the Arbitration 
Act, as if it were a decree of the Court ; in other words, although it is not 
a decree and not a judgment of the Court, execution can be taken out en 


it in the same manner as though it were a decree. 


It is within the power of the Judge to decide whether the award is a good 


award or not. 


lt is reasonable for the Judge acting under the Arbitration Act to say that 


the award being modified by consent of parties, should stand asa good 
award. If such award is filed with the modifications, execution upon the 


award with the modifications, can issue. ° 


No arbitrator can give to any body any right to apply to the Court for any 


direction. 


A wrong form of order was made at the time the award was dealt with under 
the Indian Arbitration Act or what the arbitrator had putin about the 


parties being at liberty‘ apply to the Court, will not enable the party 
interested to launch a motion under the Act to get a partial administration 
of his estate. If persons want to administer the estate, he can bring an 
administration suit or if he wants a partial administration in certain cir- 
cumstances he can do so by originating summons. If what is wanted is an 
administration of the estate on the basis of the award, then the Court 


must be approached properly. ` The Court has no right to do it ona 


motion under the Indian Arbitration Act or to do it without properly 


bringing in the parties either by a suit or by an originating summons. In 
whatever Court the administration suit is brought, the award will be as 


valid or as invalid as if he brought his suit in the High Court. 
dra Mohan Bhaduri v. Srimati Annapurna Debi 
se 
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PAGE. 
Award, execution, if can be taken on ; see Award va tse OP des 597 
-———, filing of, notice of—Notice to pleader of party—Pleader communicating 
but party not receiving notice—Civil Procedure Code, Sch, II Para. 10, 
see Arbitration .. aig att vie axe 458 
, modified by consent of nities, if can be executed ; see Award we 507 
, when enforceable—Indian Arbitration Act, Sec. 15 ; see Award 33 597 
Bengal Alfuvion and Diluvion Regulation, Sec. 4— Reformation in siin 
Gradual accretion—Rights of riparian owners ; see Alluvion ... 520 
Bengal Sanitary Drainage Act, section 16 and Proviso, if applicable to land 
within or without Municipality ; see Compensation as a 185 
Bengal Tenancy Act, Sec. 7(1)—Pattah, construction ide 305 
_—___ , Sec. 50—Rebutting of areia aia Wasil 
Baki papers of more than 70 years old, genuineness of—Evidence Act, 
Sec, 90 ; see Presumption ... ste sie ais z 129 
— , Sec. 147A, as applicable to, Eastern Bengal and 
Assam—Decree for enhanced rent passed on a compromise in contraven- 
tion of the section ; see Jurisdiction... see i 24 
—, Sec. 153, Explanation—Execution sale—Suit valued 
less than Rs. 100—Gross under-statement of valuation and suppression of 
notices ; see Appeal a ais se 566 
Blocks, identifying—Sketch map ; see Admissibility i in evidences. aa 537 
Boats, tying up of against the Assessee’s land, fees received from ; see Income 
Tax... ose cane > vee te 323 
Boundary, question regarding— Evidence of possession, value of; see Manda- 
; tory injunction... . 474 
Boundaries, recitals of, in anai of third päities— Execikints dead ; see 
Admissibility in evidence ... ee ive ia 138 
——- of land—Statement in document—Third party—Evidence Aet, 
Sec. 9 ; see Admissibility in evidence . ie ies = 55 
—— of lands, recitals of, in oean if admissible against third 
party as regards description of'boundary or as regards nature of land ; see 
Admissibility in evidence . ws E can aes ve 55 
Brick fields, ground rent from land seeds as ; see Takong Tax y 323 
Burden of proof—Appropriation of payments by debtor ; see Limitation as 318 
——~—— of proof—Loan, if applied to discharge liabilities due by company— 
Equity ; see Articles of Association ... ‘ ia ra 96 
Burden of P of edich bi of amounts ; see Crimi- 
nal breach of trust on oe mee 207 
Burden of proof—Plea of private defence ; ; see Murder iia fe 131 
Calcutta Improvement Trust Act, Sec. 7o—Machinery on land—‘Perma- ; 
nently fastened’—‘Land? ; see Construction oe Ji te 589 


Calcutta ‘Municipal Act, Secs. 363, 488-—Erection of unauthorised structure 
—Administration of oath to the person charged, if vitiates the Sn . 
—Criminal Procedure Code, Sec. 342 ; see INegatity Nia 469 

Calcutta Municipal Act, Sec. 363, proceedings under, if instituted on com- 
plaint—Punishment—Demolition of unlawfully erected work ; see Iie- 


egality — e -a aes on vee on 469 


+ 
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Calcutta Municipal Act, Sec. 498, when applicable ; see Illegality 

Calcutta Police Act, Sec. 78A, scheme of ; see Admissibility in evidence 

———— —_ — , Sec. 78A, Sub-Sec. (3)—When applies ; Admissibility 
in evidence St a oa 

Cargo, providing of—Exception clause ; see Charter party: 

Cart Stands, fees received from ; see Income Tax _ ... ses 

Certificate, sale, if rendered void—Omission of names and figures in a portion 
of Form No. 1 appended to Public Demands Recovery Act—Columns of 
the tabular statement in Form No. 1 properly filled up ; see Suit maintain- 


ability of cd ies aad 
Charge—Alternative charge—Penal Code C Act XLV of 1860), Secs. 302, 201 
—Accomplice. 


A person can be convicted under section 201 I.P.C.in an alternative 
charge under that section with section 302. 

Two of the prosecution witnesses stated that about midnight they saw the 
accused carrying the dead body of the deceased but they did not give this 
information for sometime until they were threatened with prosecution for 
keeping back the knowledge of the fact when they gave out what they 
knew about it. The learned Judge in his charge to the jury warned them 
with regard to the evidence of those witnesses. He told them about the 
suspicion arising from the delay in production of their evidence, also 
placed before the jury the explanation which those witnesses gave for the 
delay and further advised the jury to place proper value on their 
evidence : 

Held, that there was no misdirection to the jury. Umed Sheikh v. King- 
Emperor 

Charges to be separate Kidnaopiae and abdadtiðn ; see Kidnapping y 

Charter, duty of—Providing cargo and having it ready to be loaded ; see 
Charter party .. 

Charterer, duty of—Allotment of berth ; see Charter aty 

——, duty of; See Charter party Si 

Charter party —Duty of—Cargo and loading—Ship owner, rights and ities 
of—Exception clause—Knonledge of charterer’s intention—Delay— 
Allotment of berth in coal dock—' Ready’ in the case of cargo 

Per Curiam: It is the duty of the charterers to provide the cargo and to 
have it ready to be loaded into the ship. 

Per Rankin, C. F.: The prima facie right of the ship owner is to say that 
the provision of the cargo is no part of his concern and that it is an abso- 
lute duty resting by the contract on the charterer. [t may be qualified by 





an exception clause but such clause (unless an unusual term) will only 
take effect if the charterer has really been prevented from providing a 
cargo of the kind prescribed by one or more of the specified clauses. 
There may well be cases where apart from any exceptions stipulated-in the 
charter party, and apart from any express reference in the charter party to 
the custom of the port, owner and charterer can be treated as contracting 
with reference to the regulations or natural conditions of the port. Where 
the cargo stipulated for is to be one provided from a particular place (e. 
g. a certain colliery) circumstances affecting supply from that source may, 
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PAGE. 
Charter party—(Contd.). f 
if known to both parties, be circumstances with reference to which the 
charterer’s promise to have a cargo ready has to be construed. 

When the parties have agreed on the terms of the exception clause, in view 
of the facts known to them and of the extent of the risk each is prepared 
to take, to impute to the owner’s agent knowledge of the charterer’s inten- 
tion to limit himself to loading one ship at a time, knowledge of his pro- 
posed sources of supply and of his general practice in deciding between 
the claims of one charterer as against another, to treat these matters as 
qualification of his undertaking to have a cargo of coal ready—this is to 
have little or nothing of ‘‘the well recognised ptinciple of commercial law.” 
It is a mere infraction of the rule as to the construction of written instru- 
ments. There is no analogy between “‘colliery turn” and “suppliers 
turn”, ` 

Where the matters relied on have been taken to excuse the charterer in spite 
of the fact that they were not causes which prevented -him or rendered it 
impossible for him to supply a cargo to the ship and they are more formid- 
able to the owners than any ordinary exception clause would make them, 
they are matters for the charterer’s consideration before he makes his bar- 
gain and itis opento himafter he has made his bargain to change his 
practice so as to keep his bargain, These circumstances are not notice to 
the owners, that the charterer is not proposing to have a cargo ready even 
though he be not hindered by any cause within the specified exception. 


‘Ready’ in the case of a cargo means ‘ready’ in a reasonable sense. 


Per C. C. Ghose, F: The obligation of the parties must be decided by the 
terms of the charter-party, but there are certain general principles 
governing cases of this nature. It is the ship-owner’s duty to bring the 
ship to the place named in the charter-party ; and until he has done this, 
the ship is not arrived ship and the lay-days do not commence to run. It 
is the duty of the charterer to have the cargo ready so that it may be put 
on board as soon as the vessel fs brought to the place named in the charter 
party. ‘The ship owner cannot therefore claim damages for detention or 
demurrage until he has performed the obligation incumbent on him. If 
the ship owner has performed this obligation, the charterer is liable if the 
cargo is not ready to be loaded in proper time unless he is protected by the 
exception in the charter-party. 


It is the duty of the charterers to approach the dock authorities and get an 
ailotment of a berth. 

The people who provide cargo as charterers are the people who are responsi- 
ble for getting allotment of the berth in the coal dock. 


“If a ship is prevented from getting into a loading berth owing toan obs- 

- tacle created by the charterer or owing to a default of the charterer in 
performing his duty, then the ship-owner has done all that is needful to 
bring the ship to the loading place and that the charterer must pay for the 
subsequent delay”. Sir William Henry Turner v. Kilburn & 
Company sis oe ee <i 161 
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Charter party—Obligation ; see Charter party = 
Charterer’s promise to havea cargo ready—Cargo stipulated, is to be pro- 
vided from a particular place ; see Charter party ... 


Civil Procedure Code—Sale in execution of rent decree—Suit valued less 
than Rs. 100—Appellate Court setting aside the sale for gross under-state 
ment of valuation and suppression of notices—Bengal Tenancy Act, Sec. 
153 Explanation ; see Appeal Na on 














, Sec. 11:—Decree for-foreclosure, in which receiver 
to the estate of insolvent no party——Receiver heard on petition and objec- 
tion against decree ; see Res judicata... 





; Sec. 11 Expl. 6—Manager of a joint Hindu family, 
if acted on behalf of minor members—Mixed question of law and fact ; 








, see Res judicata ” es aes avs ste 
, Sece 23—Application, to what Court lies—~Suit 
filed in the Original Side of the H igh Court ; see Transfer 




















, Sec. 23, if governs application for transfer of suit 
filed in Original Side of High Court ; see Transfer 


nner 





, Sec. 110—Substantial question of law—Amount 





in dispute—Judgment of aflirmance ; see Leave to Appeal 











——— , Sec. 110-—~Substantial question of lav—Applicant 
having no griévance on a matter on which there is difference in decisions 
Applicant desiring to litigate on other points in which there is aftirmance ; 
see Leave to Appeal ae 


we 











» Sec. rro—Valuation of the subject matter— 
Defendant acting on the low valuation of suit; see Estoppel 


—y 





emmy Sec. 115~ Anomalous order—Order neither under 
O. 41 R. 23 of the Code of Civil Procedure nor under O. 41 R. 25 3 see 
Appeal 








» Sec. 115—-‘Case’—Order amending a decree 3 See 
Revision m 











, Sec. 115—High Court, powers of—Powers of reyi- 
sion, when not exercised ; see Revision 


—— 











» Sec. 115—Irregularity in exercise of jurisdiction— 
Failure to join party ; see Revision ` 











Tm, Sec. 115—-Order allowing a person to prosecute 
the suit in place of the original plaintiff—Original plaintiff willing to pro- 
secute the suit himself ; see Party 











(Act V of 1908), S. 151, O. VI, R. 17—Amendment 
changing nature of suit—Hindu Law—Claim for specific performance or 


damages on an agreement of sale by Karta—Liability of Hindu son and 
grandson—Execution proceedings. 


Where a suit was brought against the members of a joint Hindu family for 
specific performance of a written agreement made by the ‘Karta’ 
ges, viz., the earnest money with interest, the Court found the agreement 
unproved and dismissed the suit. On appeal, the Karta having died 
meanwhile and his son and grandson brought on the record as his heirs, 
although original parties, the High Court, on plaintiff “abandoning his 


or dama- 


w 


PAGE, 


161 


161 


566 


544 


504 


71 


Fi 


426 


664 THE CALCUTTA LAW JOURNAL. [Vou XLV. 


Civil Procedure Code— (Conid.). 
claim for specific performance, gave a decree for the amount of earnest 
money and interest. On appeal to the Privy Council : 


Hetd, that as it was not permissible by amendment to change the character 
of the suit into one for money had and received, or for recovery of a debt, 
the decree should be set aside. Ramsaran Mandar v. Mahabir 
Sahu 








, Sec. 151—Object for enacting ; see Appeal 








-=-= O. 1 R. 10, if applicable, where there was no bona- 
Jide mistake of the original plaintiff ; see Party 











, O. t R. to, where applicable ; see Party RT 
te aiam , 9 R. g, if applicable to application for setting 
aside sale under O, 21 R. go ; see Appeal a8 











, O. 21 R. 58—Claim by tenant not iade a Dar in 
rent suit—Bengal Tenancy Act, Secs. 143, 176 ; see Decree, execution 
of ... 








=, O. 21 R. go>—Compromise, petition of, containing 
condition of payment, to be made on certain date of the month —Month 
having no such date—Payment on next dates ; see ičxecution sale 

0.22 R. 10, O. 33 R. 3.—Compromise of suit 


ny 











between plaintiff and assignee of defendant—Assignor remaining on! 


record—Assignor, if can appeal ; see Appeal ies .. 














„0O. 33 R.ı Explanation—Ornaments ordinarily 
worn by a woman—Enabling to pay the prescribed fee; see Suitin forma 
pauperis oe A ane See ied ani “a 











——, O. 33 R. 1 Explanation—Suit by person in repre- 
sentative character—Person having sufficient personal property of his own 
—‘ Possessed of sufficient means” ; see Suit in Forma Pauperis ie 
a en ee, 0. 33 R. 1 Explanation—‘‘When he is not posses- 
sed of’—Prompt dower due fgom husband but not realised ; see Suit in 
forma pauperis... oe ae sea 
——, O. 34 Re, object of ; see taie 3 
, O. go R. 1 Sub-R. (1) (a), O. 43 R. Woodie: 
appointing receiver subject to giving security ; see Appeal . 























-, O. 41 R. 23—Order neither under 0: 41 R. 23 nor 
under O. 41 R. 25; see Appeal is oe oon 
v Ov ar R. 25—District Judge sending back the 








record to the primary Court for recording clear findings on points mention- 
ed and to resubmit the findings within a certain period ; see Appeal 














, O. 41 R. 33—Appeal against part of the decree — 
Appellate Court, if can pass order in favour of party not appealing against 
the decree ; see Appellate Court “id jà 
70. 41 R. 34 — “Respondet: or parties’ ; 3 See Appel- 








late Court a me x as sh as 
, O. 41 R. 33, power given under, how exercised ; 





see Appellate Court one si esi Be ‘a 
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Civil Procedure Code, O. 41 R. 33 should be given broad and generous 
interpretation ; see Appellate Court... bas 

— — ,O. 45 R. 5—Low Valuation of the subject matter, 
acted upon by the defendant ; see Estoppel 








--— -— m , Sch. U Para. 1o—Compliance with notice to plea- 
der of party as to filing of award notice communicated but not received 
by party ; see Arbitration ... Se oe 3 vag 

Claim for specific performance or damages on an agreement of ale by Karta 
of joint Hindu family~Death of Karta—Claim for specific performance 
abandoned—Decree for money had and received, if can be passed ; see 
Amendment ang ai vad 

Company borrowing in excess of their power—Principle—Wrongful or un-e 
authorised act of agent ; see Articles of Association 





. if liable on the contract—Company have the benefit of contract— 
Director entering into contract not binding oncompany ; see Articles of 
Association on . ees ee e 





~——, power of, notice of— Persons dealing with company ; sge Articles 
of Association ... sss vee 

Comtpensation—House built before jesse takies possession ; see Ejectment ... 

—--—— —-—- The Bengal Sanitary Drainage Act (VIII B. C. af 1895), 
Sec. 16—Applicability to land within Municipality—Objection to be 
specifically taken— Matter stated in award—Statute, construction of— 
Absurdity. 

Section 16 as well as its proviso, of the Bengal Sanitary Drainage Act, apply 
to land within or without a Municipality. 

In construing a statute, its absurdity should be avoided. 

Unless an objection is specifically taken with regard to a matter stated in the 
award of the Collector, such question cannot be urged at the time of the 
hearing of the case before the Court. 

‘The land in question acquired for the purpose of constructing a drainage 
under the Bengal Sanitary Drainage Act, lay in the bed of a Khal /water- 
course) and within the area of the Municipality of North Barackpore. 
The Act was not extended to such Municipality. It was recorded as a 
watercourse in the Land - Revenue Survey map and was not proved that 
such land was under cultivation for a period of not less than 12 years pre« 
vious to the acquisition : 


Held, that under section 16 of the Bengal Sanitary Drainage Act, no com- 
pensation was payable for the acquisition of land. The Secretary of 
State for India in Council v. Fakir Mohammed Mondal 

—- —~-—- ——Workmen’s Compensation Act (VIII of 1923), Secs. 4, 11(6), 
go-—~Permanent partial disablement—Injury by accident—Unnatural 
canse—Exemption—Appeal—Question of fact and law. 

It is open to High Court under section 30 of the Workmen’s Compensation 
Act, in first appeal, to decide all questions of law and fact that arise in 
it. . 

An employer shall be liable to compensate the workmen according to the 
„scale given in the Workmen’s Compensation Act where permanent partial 
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Compensati on—(Contd.) 
disablement results from the injury caused to him by accident, even as the 
unnatural cause thereof, in the course of his employment. 

The test is not whether the disablement is the direct or even probable result 
of the injury or the injury the natural cause thereof but whether the dis- 
ablement can be traced to the injury even on an unusual, but not uncon- 
nected result thereof. 

To claim exemption the employer has to prove the circumstances mentioned 
in section 11(6) of the Workmen’s Compensation Act disentitling the work- 
men from claiming compensation. Ashutosh Seal v. The Gouripore 
Company Ltd. te ii si 

Compromise by some of the defendants—~No EAA to found a decree 


against other defendants—Mischief ; see Evidence Si eA 
——— — — by some of the defendants—Court, daty of, as regards other 
defendants ; ; see Evidence... tee sae ive ge 


m — =m decree—Defendant No. 1 assigned his interest to defendant No. 
2—Compromise by defendant No. 2 with plaintiff without notice to assig- 
nor—Assignor (defendant No. 1) waskept on record—Defendant No, 1 
if can appeal ; see Appeal... tee vee on 

of suit between plaintiff and assignee of ofendoni Assignot 
remaining on record—Decree—Righi of assignor to appeal—Code of Civil 
Procedure (Act V of 1908) O. XXII, R. 10, O. XXIH, R. 3. 

Plaintiff and the first defendant both claimed the headship of a math. The 
defendant before the hearing assigned his interests and his assignee was 
made the second defendant who compromised the suit with the plaintiff 
without notice to the assignor defendant No. 1. A decree followed on the 
compromise. : 

Defendant No. 1 appealed and the High Court set aside the decree : 

Held, that though defendant No.1 remained onthe record he was not 
entitled to object to the compromise or to appeal from the decree. Judg- 
ment of the High Court reverted. 

Appeal by special leave from a decree of the Bombay High Court reversing 
a decree of the First Class Subordinate Judge of Belgaum. The plaintiff 
claimed that he was entitled to the properties of the Math of Shri Shan- 
karacharya and to the. powers of its duly installed, head. The rival claim 
ant, the rst defendant, pending hearing assigned all his rights in the 
office to the second defendant in whom they were vested at the time he 
compromised the suit with the plaintiff and the decree thereon which 
recognised the plaintiff’s right to the office and properties of the math. 

The High Court (Macleod C.J. and Shah J.) on findings-obtained after a 
remand took the view that the ist defendant appeared to have such an 
‘interest in the disputes which were in issue as to entitle him to have the 
compromise set aside. 

Held, that the fact that the first defendant continued on the record did not 
entitle him to intervene in the contest between the plaintiff and the second 
defendant, or to object to the admission by the second defendant of the 


plaintiff's claim to the office and its endowments either absolutely or on 
e 
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PAGE, 
Compromise—(Contd). ` 
terms, and that the first defendant had no right of appeal. Siiri Sachida- 
nand Vidya Shankar Bharati v. Shri Vidya Narasinha 
Bharati a as be 420 
Conclusive codices Primogentare grant—Oudh Estates Act, Sec. 8— ` 
Name entered by mistake in List If{[—No evidence ; see Evidence, con- 
clusive a ii E & ass a 282 
Concurrent findings ol fact—Evidence both ways ; see Privy Council prac- 
tice.. tes . 308 
Condition, compliance i= Paya to ae als on certain date of ae 
month—Month having no such date—Payment on next date; see Execu- 
tion sale i jis on 117 
Conspiracy—Between two persons Pinal Code (Act XLV af 1860), Sec. 
120B——Acqutttal of one, effect of. 
When the charge is under section 120B of the Indian Penal Code against 
* two persons of conspiracy to commit a murder, on the acquittal of one 
under that charge, the other cannot be convicted of that conspiracy. 


Kasem Ali v. King-Emp eror m sč x 204 
Contract Act, Sec. 49, application of—-P lace fixed by contract for suis 

ance of obligation ; see Jurisdiction... ii tee ah 633 
— — —, Sec. 49—Debtor, where to pay ; see Jurisdiction... w 633 


Contradicting witness on the statement made to Police Officer—Statement 
in the form of memorandum of what the witness said—Criminal Proce- 
dure Code, Sec. 162 ; see Kidnapping ste ies ve 561 
Contributioa—Mortgagee realising the amount wholly fii one of the ass 
tors—Joint and several covenant—Suit barred against other debtors ; see 
Mortgage w te u ie 571 
Construction—Land Acquisition Act (lof 1894), Sec. 3(1 wa rer 
Machinery on land— Permanently fastened’'—Calcutta Improvement 
Trust Act (VB. C. of 1911) se 70. 
In s. 3(a) of the Land Acquisition Act, the word ‘‘permanently” is used as 
an antithesis to ‘temporarily’. Secretary of State for India in 
Council v. Tarak Chandra Sadhukhan a i 539 
Construction of Pottah— Whether rent fixed in Jerpeiuiiy Bengal Tenancy 
Act (Vill of 1885), Sec. 7(1). 
The word usually employed in creating a fixed rent in perpetuity is ‘Moku- 
rari’ though the absence of such word is not conclusive if other words are 
found in the grant which clearly show that such a rent was intended to be 
created, f 
Suit for enhancement of rent of land held under a Pottah in the Bengali lan- 
guage containing the following terms, viz, ‘‘You shall pay the rent year 
after year according to the Kistibundi given in the schedule below. Should 
you make default in payment of the Kists, you shall pay the rents in arrear 
with interest according to law. You and your sons and grandsons, etc., in 
succession, will remain in enjoyment and possession by keeping the boun- 
daries intact as they have been from before, All profits and losses shall be 
yours, and you shal] on no account be competent to pray for 4 reduction 
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Construction—(Contd ). 
of the rent, You'shall abide by the survey and settlement of rent to be 
made by me when necessary.” i 

On it being contended that the landlord had sreda „himself from claim- 
ing an enhancement of rent : 

Held, affirming the judgment of the High Court, that on a true construction 
of the Pottah there were no terms used from which it could be inferred 
that the landlord abandoned his right to enhancement, whilst the express 
provision that the rent would not be reduced negatived the contention. 
Krishnendra Nath Sarkar v. Rani Kusum Kamini Debi ; 

Conviction—Criminal Procedure Code, Sec. 537—Faction fight—Separate 

_ trials—One covering judgment—Technicality—No injustice done, 

Where two cases, arising out of a village faction fight, are tried separately 
against members of each faction, it is better to keep the evidence entirely 
distinct and to have two separate judgments. 


Where this has not been done yet if there is separate and sufficient evidence 
enough for conviction, so that no injustice has followed, it is only on tech- 
nical grounds that the convictions can be questioned. Madat Khan v. 
The King-Emperor __... is cs e sei 

under section 201 I, P. C,, if legal, in an alternative charge 

under that section with section 302 ; see Charge... X ee 

, when to be quashed— Faction fight—separate trial—Injustice ; 





m: 





see Conviction... $ ae i sae 

Coesharer appropriating fruits of pistoi co-sharer suing for price of 
fruits—Provincial Small Cause Courts Act, Sch, H, Art. 31 5 see Juris- 
diction eos we oo “ & eae 

Court, discretion of —~Equity—Order in which pröperttés are to be sold — Part of 
mortgaged property purchased by third party in execution sale ; see Mar- 
shalling ie 

, duty of, as regards other Slesds hte Compromise bys some of the 
defendants ; see Evidence... ° ss see ai 

————, if can grant decree for lesser right ; see Possession, suit for ‘ 

Creditor taking renewed bill or promissory note for debt—Consideration for 
giving time—Payment by acceptance ; see Equitable mortgage ou 

Criminal breach of trust— Penal Code (Act XLV of 1860), Sece gog—Con- 
version—Burden of proof—Criminal Procedure Code (Act Vof 1898), 
Sees, 222(2), 234. 

The facts found were that the petitioner was a Tax Daroga and cashier of the 

Municipality, that the amounts which he was said to have embezzled were 
received by him and he failed to account for them : 





Held, that all the elements constituting an offence of criminal breach of trust 
under section 409 of the Indian Penal Code were présent, 


When the prosecution succeeded in proving the ‘receipt by the petitioner of 
the several amounts, the burden of proof shifted to the petitioner to show 
that he had not converted them to his own use. 

Where the amount composed of four different sums payable in respect of 
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Criminal breach of trust—(Conid). oa 
four different holdings, was realised at the same time and for which one 
receipt was originally granted by the petitioner for the whole amount : 

Held, that it could not be said that there were four different items in respect 
of which he was charged and one single charge regarding the whole 
amount did not contravene the provisions of section 234 of the Code of 
Criminal Procedure, 

The petitioner was charged under section 222(2) of the Code of Criminal 
Procedure for misappropriating a certain amount between April 1923 and 
gist March, 1924. In ascertaining the amount misappropriated, the 
Court had to go into details and found the different dates on which the 
different amounts came into his hands, The Court found that on some 
dates certain sums were realised by him and that between some other 
dates certain other sums were realised by him, The method adopted by 
the Court was to facilitate the calculation of the total amount for the mis- 
appropriation of which he was charged. The petitioner did not realise 
and misappropriate different sums during different periods : 

Held, that the charge as framed was right, and did not contravene the pro- 
visions of section 234 of the Code of Criminal Procedure. Harendra 
Kumar Ghose v, King-Emperor ... te ai 207 

Criminal Law—Reading depositions to, and by, PE A e 
Absence of prejudice and failure of justice—Privy Council practice in 
appeals in criminal cases—Right of accused to be tried by another Court 
when new charge—Code of Criminal Procedure (Act V of 1898) Secs, 190 
191, 360, and 537. 

As a result of proceedings in insolvency a complaint, duly sanctioned, was 
filed in the District Magistrate’s Court at Rangoon against the appellant 
and another in respect of offences under Secs, 120B, 466 and 109 Indian 
Penal Code, After taking evidence two charges, one under Secs. 466 and 
109, and another, a new charge, under Secs, 466 and 116 Indian Penal 
Code, were framed. Conviction followed on eath charge, and sentence of 
a term of imprisonment was imposed on the first charge only, 

The appellant appealed to the High Court avering on affidavit that the 
depositions, in some instances, were read over and interpreted by the inter- 
preter to the witnesses concerned while the Magistrate went on recording 
further evidence, and the depositions, in other instances, in English, were 
handed to the English speaking witnesses to be read over by themselves, 
It was not averred that by this procedure any prejudice had been suffered. 
or that any actual or possible failure of justice had been occasioned. On 
a report called for from the Di strict Magistrate it appeared the procedure 


had been adopted to save time and to meet the wishes of accused’s 
~ counsel, 
The High Court affirmed the convictions, reduced the term of imprisonment 
and held that the trial had not been vitiated. ` 
Special leave being obtained the appellant contended : :— - 


(1) That the failure to inform the appellant of his right under section I9 - 
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Criminal Law—(Conid). 
Criminal Procedure Code to have the case tried by another Court vitiated 
the trial ; 

(2) That though no sentence had been passed on the new charge the High 
Court might have taken in into account in imposing punishment on the 
first charge ; 

(3) That the special leave to appeal having been granted the ordinary rule 
of the Board restricting jurisdiction in appeals in criminal case ceased to 
apply ; and 

(4) That the failure to observe the provisions of section 360 Criminal Pro- 
cedure Code entitled the appellant to succeed, 

On these objections their Lordships after pointing out that no serious defect 
in the mode of conducting a criminal trial can be justified or cured by the 
consent of the advocate of the accused, 

Held; (1) That the Magistrate proceeded under clause (a) of section 190 
Criminal Procedure Code and not clause (c) and formulated the second 
charge as he formulated the first in consequence of one complaint, 

(2) That the sentence passed in respect of the first conviction was one 
which the conviciion by itself would warrant ; 

(3) That notwithsfanding special leave the rule as to interference by Privy 
Council so repeatedly laid down (viz. the Privy Council will not review or 
interfere with the course of Criminal proceedings, unless it is shown that, 
by a disregard of the forms of legal process, or by some violation of the 
principles of natural justice, or otherwise, substantial and grave injustice 
has been done) still applied : 

(4) That as there had been no actual or possible failure of justice the 
appeal failed. 

For the guidance of Courts in India their Lordships observed :— 

(a) That a careful study of Secs, 535 and 537 of the Code of Criminal Pro- 
cedure shows that the object of reading over the depositions is to obtain 

"an accurate record from the watness of what be really means to say, and 
to give him an opportunity of correcting the words which the Magistrate 
or his clerk has taken down. It is not to enable the accused or his advo- 
cate to suggest corrections ; 

(b) That if evidence is given in a language not understood by the accused 
or his pleader it is under section 361 to be interpreted into their language, 
while under section 360 it is to be interpreted to the witness in his own 
language. There is no provision for its being interpreted to the accused ; 

(c) That itis dangerous in cases of criminal law to accept equivalents, and 
except in cases where reading over to the witness would be absurd, as for 
example with a stone deaf person, section 360 should be complied with 3 

(d) That the passage beginning ‘‘unless such error” in section 537 of. the 
Code of Criminal Procedure does not qualify clause (d) only, but also 
clauses under the other letters ‘of the alphabet. V. M. Abdul Rahman 
v. The King-Emperor ... a i P 

Criminal Procedure Code, Sec, “107; pinceedihgs under, nature of ; see 
Security bond 
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Criminal Procedure Code, Secs, 117(1), 119 —Absence of evidence on behalf 
of complainant ; see Security bond 











-—, Sec. e O dalet to daat Sendi ; see Ad- 
missibility in evidence _... 








-————, Sec. 144, order under —~Penal Code Sec. 18S, 
conviction under—Evidence, necessary ; see Order, disobédience of 

















, Sec. 156(3)—-Chief Presidency Magistrate, if can 
order investigation by Police Officer—Government securities ; see Admis- 
sibility in evidence . os Nes ie rc 
tam Sec, 162—Contradicting witness—Statement, if 
to contain the very words used by witness ;.see Kidnapping .. 

















——, Sec, 162, purposes of ; see Prejudice 
———— —, Sec, 162—Questions, contrary to the provisions ; 
_ see Prejudice .., 





ne , Sec, 162—Statement made by accused before 
the investigating Police Officer—Police Officer not acting under section 
78A of the Calcutta Police Act—No requisition to Superintendent of Police 
in Mofussil for procuring desired information ; see Admissibility in 
evidence z eA a we 
ny Sec. 162—Statement to Police Officer i in the form 
of memorandum of what the witness said—-Statement, if available for the 
purpose of contradicting witness ; see Kidnapping ii 











— —, Sec. 172—Statement by witnesses—What is to 
be recorded ; see Kidnapping 


————, Sec. 190, 191, 360, 537—Reading depositions t to 





and by, witnesses—Absence of prejudice and failure of justice ; see Irre- 
gularity me oe see a wc we 





rents 








—, Sec. 234—Singie charge regarding the whole 
amount—Four different sums payable in respect of four different holdings, 
realised at the same time—One receipt given; see Criminal breach of 
trust e we oo TS a fas 

ee a m See. 234—Trying together more than three 
separate falsifications of different papers—Trial illegal ; see Ilegality 








es a ——, Sec. 235, 239—Joint trial of several offences— 
Offences not forming part of the same transaction ; see Illegality 





nee ———e wan, Secs. 235, 239—Offences forming part of same 
transaction, what constitutes —Question of fact ; see Illegality 

an en — o, Sec 247, if applicable to proceedings under 
section 107 ; see Security bond vee we ae ai 





—, Sec, 307—Reference—Jury’s finding, if to be 
perverse 3 seé Murder 


te 





—-—, Sec, 342, non-compliance with the provisions of 


—— 





Criminal Procedure Code, Sec, 537—lrregularity ; see Iegality nes 


aa m M See. 542, non-compliance with the provisions of, 
‘effect of--Summons Case ; see Illegality ‘is A RA 
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Criminal Procedure Code. Secs, 360 to be complied with; see Irre- 
gularity see ove i vee ise ton 





—— ~, Sec. 535; 537—Reading over the depositions 
to witnesses, object of ; see Irregularity a 

c -Me Sec, 537 —Questions contrary to section 162 of 
the Code of Criminal Procedure Code being admitted and allowed to be 
answered ; see Prejudice ... 

et ni , Sec. 537— Unless are error’, if qualifies Ci. (a) 
and other clauses ; see Irregularity ay i 

Crops, fees received from land used for storing purchases of; see Income 
Tax ats aa zik Fe ua as 

.Gross-examination of witnesses—Statements made to Police in course of 
investigation ; see Prejudice ` 

Crown, object of, in instituting próčečdiügs’ under section 124A Indian Penal 
Code ; see Sedition 


Deb Sheba—idol, if necessary party ; see Will ig pes 

Decision, effect of—Decision as to effect of deed AO ion of deed not 
depending on facts of the case—Suit to recover maintenance allowance ; 
see Possession, suit for 


Decree, amended, supersedes original decree ; see Revision la 

-———, execution of, application for, if in accordance with law—Application 
praying for sale of mortgaged properties and realisation of decree-holder’s 
dues, but defective in omitting amounts of interest and costs ; see Limi- 
tation 


————, execution of—Claim to attachment—Decree against some of the 
tenants—Civil Procedure Code (Act V of 1908), O. 21 R. 58 —Bengal 
Tenancy Act (VII of 1885), Secs. 143, 170. 

A tenant, who was not made a party in a suit for rent against his co-tenant, 
in the absence of any evidence as to his relinquishment of his rights, can 
filea claim under order 21 gule 58 of the Code of Civil Procedure, to 
attachment of his homestead land by the decree-holder and is not preclu< 
ded by section 143 read with section 170 of the Bengal Tenancy Act from 
doing so. Bibhuti Bhusan Rai v. Chinibas Makhel 


————, for enhanced rent passed in accordance with compromise in contra- 
vention of provisions of section 147A of the Bengal Tenancy Act, effect 
of ; see Jurisdiction ats aie Kas ics 

———--—- for less, if can be granted ; see Possession, suit for 

é —, form of—Loan by Mohunt for purposes of Mutt-——Receiver of Mutt ; 





` see Hindu Law... vie aes PR 
of moitrage—Persohal decree—Time, when runs ; see Execution of 





decree i z ss szi oe 
for money had and received; ifo can be passed ; suit for specific per- 
formance of damages— Agreement of sale by Karta of joint family—Death 
of Karta pending suit—Son and grandson substituted—Claim for specific 
performance abandoned ; see Amendment 





m passed without jurisdiction, nature of ; sée Jutisdictjon ... i 
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Dedication, evidence of—Appropriation of profits ; see Hindu Law Si 512 
— — of portion of family property, if to be made by instrument in 

writing—Religious charity—Landed property ; see Hindu Law ans 512 
m to charity—~Karta regularly paying the expenses of a choultry 

out of family property profits ; see Hindu Law : 342 
Deed, construction of —Effect of deed—Construction not dëpeüding on facts of 

case—Suit- to recover maintenance allowance——Effect of decision ; see 

Possession, suit for iig ai FC ; ae 151 
Defect of jurisdiction and error or irregularity in rodede distinction be- 

tween, how tested ; see Jurisdiction ... sx ‘ei ea 24 
Defendants, non compromising, decree against—Necessity of evidence—Com- 

promise by some of the defendants ; see Evidence es bs 300 
Demand, public—General tax ; see Income Tax RA 323 
Depositions, if to be iiterpreted to the accused—Criminal Brocade Code, 

Secs. 360, 361 ; see Irregularity ar Ai : 441 
—— , reading of, to and by witness—Criminal Procedure Code Secs. 

190, 191, 360, 537—Absence of prejudice and failure of justice ; see 

Irregularity ... hs ais im Sie re 441 
—— , reading over, to and by witnesses, object of—Criminal Proce- 

dure Code, Secs. 535, 537 ; see Irregularity Wis Ae 441 
Director of company entering into contract not binding on campai Cam. 

pany have the benefit of contract—Company, if liable on the contract ; 

see Articles of Association tea w 96 
Director’s power to borrow money—Modification aie power, how effected ; see 

Articles of Association tae T see 96 
Disablement, permanent partial—Injury, | oer but connected Employer, 

when liable to compensate workmen ; see Compensation m 244 
‘District Court’? in Civil Procedure Code, if always means and includes 

High Court in the exercise of its original Civil Jurisdiction ; see 

Transfer . Ss eae 71 
District Judge, if can divest the ‘Subordinate Judge ef jurisdiction contarei by 

section 13 Sub-section (1) of the Bengal Civil Courts Act—Assignment of 

some particular civil business to Subordinate Judge ; see Review es 142 
Document admitted without objection, if and when can be challenged ; see 

Admissibility in evidence... eee Mae a s 537 
pana , inadmissibility of—Principle ; see Admissibility in evidence ay 138 
Donor, ifcan revote wakf—~Wakf perfected by transfer of possession ; see ; 

Mahomedan Law ee oie 2 os 268 
Editor of a newspaper, duties of ; see Publishing is ys a 432 
ms Of newspaper, when cannot be dealt with criminally ; see Publishing ... 432 


Ejectment—Denial of lessor’s title—Pucca building, erection of, before 
tenancy began—Lessee, when lessor, erected pucca building—Compensa- 
tion— Notice to. quit—Bengali or English month—Circumstances. eee 

On the 22nd December,1g19, the defendant obtained as assignment of lease 
for 25 years, dated the 29th July, 1919.The leasehold premises is a Basti 
land, which was divided into two portions,* one portion was let out to 
tenants and ithe other was retained by the defendant. The latter created 
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Ejectment—(Conid), ' 
thereon a pucca house at considerable expense. On the 7th April, 1923, 
the defendant assigned his lease toA and became a tenant or sub-lessee of 
the premises comprised in the original lease. On the zoth September, 
1923, A assigned in his turn the said lease to the present plaintiffs. In a 
suit for ejectment, the defendant contended that the plaintiffs derived no 
title by assignment as they were minors at the time of assignment, that ~. 
the notice was bad in law as it called upon the defendant to quit at the 

“end of the Bengali month and not at the end of the English month, the 
tenancy beginning from the 7th April, 1923 and lastly that in case of 
ejectment, he was entitled to compensation on account of his erecting the 
Pucca house : 

Held, that as the defendant had attorned to the plaintiffs asa tenant, he 
could not question in any manner whatsoever the title of his lessors. 

‘That on a consideration of documents and other circumstances of the case, 
rent was paid according to Bengali months and in the absence of any 
proof to the contrary, the tenancy should be considered as regulated by 
the Bengali month, 

That as the pucca house was erected before the defendant became a tenant, 
he could not claim any compensation. Kesoram Poddarv. Banamali 
Dey ” er sie ee es oe 249 

Purchaser in execution of mortgage decree—Purchaser of 
equity of redemption not made party in mortgage suit—Ouster, by 
purchaser —Redemption. 





— 


‘When a party in interest other than the owner of the equity of redemption 
is not made a party ’’ toa suit on mortgage, “ the foreclosure is not 
generally for this reason wholly void. It is effectual as against those 
persons interested in the equity who are made parties. The sale vests 
the estate in the purchaser subject to redemption by the person interested 
in it who was not made a party to the proceedings. His only remedy, 
‘however, is to redeem. Hg cannot maintain ejectment against the 
purchaser, He cannot have a sale set aside by intervening by petition 
in the foreclosure suit. His only right is the right of redemption,” 
A purchaser of a portion of the mortgaged property’ from the mortgagor 
subsequent tothe mortgage, who was not made a party to the mortgage 
suit but who has been ousted from the possession of the mortgaged 
property by the purchaser in execution of the mortgage decree, is not 
entitled to recover possession on the basis that the execution purchaser 
is a trespasser: If he has not ‘asked for redemption and in fact if he 
_has taken the attitude that he is not bound to redeem the defendant, his —~-- 
suit for ejectment fails. Bhagaban Chandra Kundu v. Tarak 
Chandra Basak ae “hae o Be aa PA 4 
Transfer by mother and uncle as guardians of minor—Sunni 
school of Mahomedan Law. : 
A guardian de jure and not guardian de facto, according to the principle of 
law obtaining among the Sunni*school of the Mahomedan community, or 
the guardian appointed by the Court, can validly transfer the interest of > 
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Ejectment—(Conid). 
the minor. Neither the mother nor the uncle of the minor occupies the 
position of a legal guardian. A transferee let into possession of the 
property under unauthorised transfer, cannot resist an action in ejectment 
on behalf of the infant asa trespasser, Debi Ram Patni v. Mohes- 
war Ali Lasker ve ve nè am N 

Employed when liableto compensate workman —Permanent partial disable- 
ment—TInjury, unusual but connected ; see Compensation 


Enhancement of rent—Condition as to non-reduction of rent; see Construction 





of rent, liability of—Jama Wasil Baki papers; see Presumption 

Equitable mortgage —Memorandum —Complete oral contract before writing 
given—~Registration Act (XVII of 1908), Sec, 17 —Novation —Renewal of 
Hundi-~Contract Act (IX of 1872), Sec. 62—~—Agreement to substitute a 
new Contract—Transfer of Property Act (IV of 1882,) Secs. 3, 48, 78— 
Notice—Priority—Abstention from enquiry. 

The rule that where the terms of a contract have been reduced to writing, 
no other evidence of this contract canbe given than the written document 
itself, applies only if the document was intended to be the embodiment in 
writing of the transaction and not if there was a complete oral contract 
before the writing was given and the document does not express and 
was never intended to express the whole agreement between the 
parties. 

Where a creditor has not been actually paid but he takes a renewed bill 
or promissory note for his debt in order to give time to the debtor and 
receives some consideration by way of increased interest or otherwise for 
his forbearance, it cannot be said that the old debt had been paid off by 
the acceptance of the renewed bill, 

Whether there was an agreement to substitute a new contract or not is a 
question of fact depending on the intention of the parties. One should 
look to the substance of the matter and not to mere form. 

Ordinarily priority of rights created by different transfers is governed by 
section 48 of the Transfer of Property Act. The mortgagee will not 
loose his right unless his conduct is such as to estop him from asserting it, 

Abstention from enquiry for title deeds in a place where oñe knows that 
mortgages by deposit of title-deeds are legal and usual will amount to 
notice of a mortgage under section-3 of the Transfer of Property Act, 

Defendant No. 1 borrowed certain amount of money from A by depositing 
title-deed of certain property with him. He afterwards approached the 
plaintiff and asked for aloanof Rs. 70,000 on the security of the 
property in question. On the 21st January, 1920, the plaintiff advanced 
Rs. 25,000 on condition to pay off the debt due to A, to get back the 
title-deed and deposit it with him (the plaintiff) for the loan of 
Rs. 70,000 which the plaintiff had agreed to make on the mortgage of 
the property. The defendant No. 1 on the 24th January 1920 made over 
the title-deed to the plaintiff and the plaintiff made a further advance of 
Rs, 25,000 to defendant No. 1. On the same day, defendant No, 1 drew 
up and signed a memorandum of the transaction already completed in the 


675 


PAGE, 


` 
676 i THE CALCUTTA LAW JOURNAL. [Vou. XLV. 


+ PAGE. 
Equitable mortgage—( Contd), 

form of a letter addressed to the firm of the plaintiff, The letter ran 
thus: ‘I applied to you for a loan of Rs. 70,000 which you agreed to 
advance on a deposit of the title-deeds of No. 23 Paikpara Road. I 
accordingly deposited with you the original conveyance from Pashupati 
Nath Deb in my favour dated the 29th September, 1919 which is the 
only document I receive from my vendor on purchase of the properf 
I never had any other title-deeds relating to the property. | You , have 
advanced to me Rs. 25,000 to-day on my assurance that there is no 
encumbrance affecting the property. The further sum of Rs. 20,000 will” 
be advanced by you when required by me.” 


Held, that the memorandum was not the contract for the mortgage, nor the 
agreement to give a mortgage, but was a statement made by the mort- 
gagor of the fact that he had deposited the title-deed of the property as 
the plaintiff had agreed to advance the money on the mortgage of the 
property. The mortgage had already been effected by the deposit of the 
title-deed and the letter did not itself create any title and did not consti- 
tute the bargain between the parties. Hence the memorandum did not 
come under section 17 of the Registration Act. Kshettra Nath 
Sikdar v. Messrs. Harasukdas Balkissen Das ate 233 
Equity of redemption, purchaser of, not made party in mortgage suit, if can 
apply to set aside sale held under mortgage decree ; see Ejectment 
of redemption, -purchaser of, not made party in mortgage: suit, remedy 





of—Purchaser in execution of mortgage decree ; see Ejectment 


Estoppel—Attornment—Tenant, if can deny landlord’s title ; see Ejectment... 2 
— Leave to appeal to Privy Council—Value of subject matter—Acqui- 


escence—Waiver— Report—Civil Procedure Code (Act V of 1908), Sec. 
110, O. 45 R. 5. 





The defendant by acting on the low valuation of suit made by the plaintiff 
is estopped from alleging that the vaiue of the subject matter is higher 


and amounts to Rs. 10,000 for the purpose of his appeal to- His Majesty 
in Council. : 


A suit to establish the plaintiff's title to, and to recover possession of certain 
plots of tand, was instituted in the Court of the Munsiff ona valuation of 
Rs. 872. The valuation being objected to by the defendant, after 
enquiry, it was returned to the plaintiff for presentation to the proper” 
Court, as the value was found to be Rs. 2,737-8 as. The plaintiff accep- 

ting this valuation, presentéd it to the Court of the Subordinate Judge. 

The defendant there objected to the valuation but did not press his 

objection, The valuation was therefore decided in favour of the plaintiff. 

The suit was heard on the merits and was decreed. The defendant 

then appealed to the District Judge, valuing the memorandum of appeal 

at Rs. 2,737-8 as. The appeal being decided in favour of the defendant, 
the plaintiff appealed to the High Court, where it was decided in favour 
of.the latter. The defendant then applied for a certificate that the case 
was a fit one-for appeal to his Majesty in Council, stated that the valye 
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Estoppel— (Contd). 
of thé subject matter in appeal was more than Rs. 10,000 and applied 
for a report under order 45 rule 5 of the Code of Civil Procedure : 


Held, that no reference under order 45 rule 5 of the Code of Civil Proce- 
dure could be made to the Court of first instance as to the value of the 
subject matter of the suit : = 


That the case did not come within the second paragraph of section 110 of 
the Code of Civil Procedure. Rameshwar Khemka v. Siddeshwar 
Ghosh es oe ey at ig ee 

——-— —~Mortgagor, if can contend that the document was not duly executed, 
attested or registered—No plea of invalidity of document—Document duly 
executed but not registered—Document re-executed but not attested, and 
registered ; see Mortgage ... 





~~-Mortgagee, when looses his right of priority; see Equitable rleaat 

Eviction —Physical act, if necessary ; see Admissibility in evidence 

Eviction, what constitutes ; see Admissibility in evidence Je 

Evidence—Combromise of suit by some defendants—Mischief—Necessity of 
evidence to found decree against the others—Construction af decree, 


In a suit where some defendants compromise, the Court is bound to see 
that all matters found against the other defendants are proved by eviden- 
ce and not founded upon the compromise. 


When this has not been done then the way to ascertain whether serious 
mischief has been done or not is to imagine the decree to have been 
settled and to have been properly drawn, Pathumza Ammal v. 
Rajagopala Mudalyiar 

conclusive—The Oudh Estates Ac (I of 1869)—Notification ind 

Lists of Talukdars—Sanad-holder governed by the Mitakshara—List 

challenged—Effect of section 10. 





Where it was alleged that the name of a deceased member of an undivided 
joint Hindu family, governed by the Mitakshara, who’ held a sanad, was 
entered by mistake in List III prepared under section 8 of the Oudh 
Estates Act and should have been entered in List !V : 

Held, in the absence of any evidence to show that the name was wrongly 
inserted, that the inclusion of the name in List II] was conclusive, and 
accordingly the sanad was a primogeniture grant. Nand Rani Kun= 
war v. Inder Kunwar 

, fresh, application to admit—Applicant, duty of; see Privy Coun- 
cil practice a os 

» necessity of, to found décres agains vee delendants—Coinprömise 

by some of the defendants ; see Evidence 

Evidence Act, Séc. 9—Statement in a document reguiding boundaries of 

land—-Third party ; see Admissibility in evidence 

Sec. 32 (3)—Against the pecuniary of Pree interest of 

the person making it—Statements that certain other lands lie on the 

boundary of the land forming the subject matter of the document ; see 

Admissibility in evidence oh 
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Evidence Act, Sec. 32 (3)—Recitals of boundaries in documents of third 

parties—Executants dead ; see Admissibility in evidence ai 
— , Sec. 32 (3)—Statement in document, if admissible against 
third party ; see Admissibility in evidence 











, Secs. 60, 63—Statements as to hearing—Contents of 
“ Talaknama ” read out—Secondary evidence ; see Mahomedan Law— 
Divorce 


tee sae 


, Sec. 70, scope of—Document, if can be made valid; see 








Mortgage 





„ Sec, go—Jama Wasil Baki papers of more than 7o years old ; 
see Presumption oa 

Evidence, of dedication—Appropriation of profits ; 3 see e Hindu Law” oe 

Execution sale—Setting aside of—Compromise—Civil Procedure Code (Act 
Vof 1908) O. 21 R.90—~Payment on fixed date of certain month—No 
such date in that month—Amount, payment of, on next day, if valid. 


eee 


In a proceeding to set aside execution sale under order 21 rule go of the 
Code of Civil Procedure, the parties entered into a solenamah and agreed 
that if the judgment-debtor paid into Court a certain sum within the 
month of Magh of that year the sale would be set aside and ‘an order be 
made fixing 30th Magh next for compromising the case in the way men- 
tioned above.” There being no 30th Magh in that year, the judgment- 
debtor deposited the same on the ist Falgoon, being the next day after 
the 29th. Magh : 


Held, that under the circumstances, the term of the solenamah had been 


complied with by the judgment-debtor, who was therefore entitled to 
set aside the sale, 


Appeal treated as an application against the order setting aside the order 
of the Munsiff. Chand Meah v. Mahammad Muzaffar Howladar 
Execution of award modified by consent of parties ; see Award ... 


of decree, applicatiog for, if in accordance with law—Application 
praying for sale of mortgaged properties and realisation of decree-holder’s 
dues, but defective in omitting amounts of interest and costs ; see 
Limitation 








Of decres—Limitation—Order for tansmission— Mortgage deeras 
—Personal decree—lndian Limitation Act (IX of 1908) Sch 1, Art. 183. 

On a petition by a judgment-debtor, a consent order of the High Court was 
obtained transmitting a decree to the District Court for execution. On 

° reaching the latter Court an objection under the Limitation Act, Arti183, 
was renewed : 

Held, that the order did not operate to revive the decree so as te extend the 
statutory period for making an application to enforce it, and that the 
transmission order was a ministerial and not a judicial one. 


The twelve years within which a mortgage decree can be enforced against 
the mortgagor personally commences to run from the date-of the final 
decree not from the time when on sale the deficiency is found. ‘Banku 
Behary Chatterjee v. Naraindas Dutt 
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Execution, if can be taken on award ; see Award “ay ath int 
Family idols—Managers, describedby the donor of additional endowment as 
shebaits, if .can interefere in the management of the originally endowed 
properties ; see Will Sr a 
-~——— idols—Managers, described by the donor of additional Sica as 
shebaits, if shebaits ; see Will is his Sic 
-— -— idols—Person interested in maintenance and worship, if can create 
additional endowments for the benefit of family idols ; see Will 
——- — idols—Person interested in maintenance and worship, if can lay down 
rules for the management of the subsequently endowed properties and to 
nominate the persons who should be the managers thereof ; see Will 
Fact, concurrent findings of—Evidence both ways; see Privy Council 
practice 


ory 


Fees received from cart stands ; see Income Tax 


.—— received from land used for storing purchases of crops; see Income 
Tax a ae a igs a ies 
-—, received from the tying up of boats against the assessce’s land; see Income 
Tax... oi Re ies a sy ia 
Foreclosure if void—Party in interest other than the owner of the equity of 
redemption, not made a party ; see Ejectment ae ai 
———, decree, effect of—Party in interest othe: than the owner of the 
equity of redemption, not made a party ; see Ejectment 0 
---——— -— suit—Devolution of mortgagor’s property on his death to insol- 
vent—Receiver i in possession of property—Receiver not made party to the 
suit—Receiver heard on petition and objection against decree ; see Res 
judicata as 
Gift, if valid—Adoption by donor of a son -anet execution of deed of gift ai 
delivery thereof, but before registration—Transfer of Property Act, Secs. 
122, 123— Registration Act, Secs. 17, 49 ; see Gift : oe 
High Court declines to interfere—No objection taken—Submission to juris- 
diction ; see Revision 





oe er ik 
High Court, when can interfere with the verdict of jiye Sisin EEN not 


making reference ; see Murder a 4 
Hindu Law—Adoption—Righis of adopted son— Will—Diversion of proper ay 
from adopted son—Anti-adoption agreement by natural father — Custom— 
Consensus of judicial decision. 
Having regard toa consensus of judicial decision, an arrangement 
made on the adoption of a Hindu whereby the widow of the adoptive 


father is to enjoy his property during her lifetime, or for a less period, that” 


arrangement being consented to by the natural father before the adoption, 
is to be regarded as valid by custom. But an agreement or consent by 
the natural father is not effectual inlaw or by custom to validate any 
other disposition, taking effect after the adoption and purporting to limit 
the rights of the adopted son as a co-sharer. 

Consequently a will by which a testator gave part of his property to his 

- interided adopted son, part to his widowfor life, part to kindred, and 
part to charity is not binding upon the adopted son, although before the 


e . 
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Hindu Law - (Contd). 
adoption took place the natural father executed a deed by which he con- 
sented to the provisions of the will and gave his son in adoption and sub- 
ject thereto. Krishnamurthi Ayyar v. Krishnamurthi Ayyar ... 
—~—— -Alienation by manager of joint family business—Necessity— 
Application of bulk of sale proceeds—Balance utilized in carrying on the 
business—Validity of sale—Authority of manager. 

A sale by the managing member of a joint Hindu family realized Rs. 43,500. 
Debts incurred in carrying on the joint family business to the extent of 
Rs. 38,400 were satisfied out of the sale, and the balance of the proceeds 
invested in the business: ` 

Held that even if there had been no joint family business proof that the 
pre-exisling debts had been satisfied to the extent shown would support 
the sale without showing how the balance had been applied : 

Held, also, that the manager had authority to raise the money needed to 
carry on the business and it was for him to decide whether the money 
should be raised by mortgage or a sale and whether it was better to raise 

~ money to continue the business, latterly unprofitable, or to close it down, 
and that it would be unreasonable to expect a lender or purchaser to inves- 
tigate questions of that kind. Niamat Rai v. Din Dayal ... 

— — —— Auction sale on foot of moneylender’s decree—Extent of interest 
that passed, ` 

A minor’s guardian as such executed a bond for monies advanced to pay off 
debts due by the minor’s father, but it created no charge on the estate. A 
decree ón the bond being obtained a suit filed against the guardian and 
minor personally, the property was sold under the Court, the decree-hol- 
der becoming the purchaser. The plaintiff having succeeded, on the 
minor's death, to the estate, sued for possession : 

Held, affirming the High Court, that the estate was not liable as the pro- 
ceedings on the bond were against the minor personally and not as repre- 
senting her father’s estate. Lalit Mohan Pal Roy v. Doyamoyi Roy 
Choudhurani... oi 

————— Loan by Makant for purposes i Mutt —Custom—Liability y 
succeeding Mahant—Receiver of Mutt—Income—lorm of decree, 

Where monies lent to the deceased head of a Mutt are sought to be reco- 
vered, what has to be seen is firstly whether the debts were contracted by 
the deceased for his own purposes or for the purposes of the temple and in 
discharge of the duties under which he lay in the performance of the wor- 


ship and the feeding of pilgrims, and, secondly, whether the borrowed . 


monies were legitimately applied for those purposes. Vibhudapriya 
Thirtha Swamiar v. Lakshmindra Thirtha Swamiar .. 

~———— ~ Religious charity—Appropriation by Karta—Evidence of dedica- 
tion Appropriation of profits. 

A dedication of a portion of the family property for the purpose of a religi- 
ous charity may be validly made without any instrument in writing, even 
if it be an appropriation of somedanded property, and the Karta’s act 
would be valid if assented to in any way, however informally, by the other 
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Hindu Law—(Conid). 
family members. Such an appropriation may even (if the property allot- 
ted be small as compared with the family’s total maas) be made by him 
without consent. ‘The appropriation must be by an act of the manager 
inter vives and must not be de futuro by will. 
The circumstance that the Karta regularly paid the expenses of a choultry 
out of family property profits not fully exhausting them, does not establish 
a dedication thereof to charity. Tadi Bulli Gangi Reddi v. Tadi Bulli 
Tammi Reddi 
— -—~— — Sale by Hindu father sf family erage panchalee establishing 
existence of legal necessity for bulk but not whole of purchase money ; 
see Sale 3 : 
——-— — Sale by Hindu father of family property—Test as to validity— 
Legal necessity ; see Sale . oes re 3 sid 
Husband—“Talaknama” —Form of words— [Intention ; see alcatel Law— 
Divorce 





, When can effect a divorce ; see Mahomedan Law—Div orce wis 
Idols, family—Managers, described by the donor of additional endowment as 
shebaits, if can interfere in the managéthent of the originally endowed pro- 
perties ; see Will ee is 
, family— Managers, described by the donor of additio nal sadowmet as 








shebaits, if shebaits ; see Will xb hee ne Pee 
, family—Person interested in maintenance and worship, if can create 
additional endowment for the benefit of family idols ; see Will sts 


--———, family —Person interested in maintenance and worship, if can lay down 
rules for the management of the subsequently endowed properties and to 
nominate the persons who should be the Managers thereof ; see Will... 

IMegality—Administration of sath—Calcutta Municipal Act (lil B. C. of 
1923), Secs. 363, 488—Erection of unauthorised structure—Party, if 
accused—Offence—Punishment— Mandatory injunction—Criminal Pro- 
cedure Code (Act V of 1898), Sec. 42. e 

An administration of oath to the person charged with the erection of an un- 
authorised structure is not an illegal procedure vitiating the proceeding 
before the Municipal Magistrate. ` 


So long as there is no disobedience by a party to the order of demolition 
passed by the Magistrate, he commits no offence ; that is, when he dis- 
obeys the order he then can be said to have committed an offence and ren- 
ders himself liable to punishment under section 488 of the Calcutta Munie 
cipal Act. 


A party to a proceeding under the Calcutta Municipal Act relating to demo- 
lition of an unauthorised structure, is not an accused person and is not 
exempted from administration of oath, if he tenders himself as a witness 
and section 342 of the Criminal Procedure Code is inapplicable. 


Proceedings under section 363 of the Calcutta Municipal Act are not insti- 
tuted on complaint and the demolition of unlawfully erected work is not a 
punishment within the meaning of that section, The order for demolition 
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-~ Megality—(Contd). 
isin thenature of a mandatory injunction passed by a Civil Court. 
Krishna Dayal Jalan v. The Corporation of Calcutta ... 

~~- Foint trial of several offences—Same transaction—Foinder f ta éwo 
distinct affences—Iirregularity—Criminal Procedure Code (Act V of 1898) 
Sec, 342, non-compliance with, 

The joint trial of several offences not forming part of the same transaction, 
is against the provisions of section 235 read with section 239 of the Code 
of Criminal Procedure and is illegal. 

What does or does not form part of the same transaction may be considered 
to be a question of factin each particular case, A 

The joinder of two distinct offences, namely, of being a member of an un- 
lawful assembly to commit theft, and of committing theft, ina singie 
charge, is an irregularity and not an illegality. 

Semble : An omission to examine the accused under section 342 of the Code 
of Criminal Procedure at the close of the prosecution case and before the 
accused entered upon his defence, is an irregularity and curable under sec- 
tion\537 of the Code, Tamiz Khan (alias) Tamizuddin v. Rajjabali 





Mir sis toe te as 
Misjoinder of ‘hneess0reiaal Procedure Code (Act V of 1898), 
Sec. 234. 


The petitioner was put on his trial under section 477A of the Indian Penal 
Code, ona charge of making false entries in the pay bill and monthly cash 
accounts for the months of May, 1924, June 1924 and March 1925 with a 
view to defraud the Range Establishment accounts. In the charge framed, 
there were six distinct and separate charges of falsification of six separate 
and distinct documents, that is to say, three pay bills and three monthly 
cash accounts ; i 

Held, that non-fulfilment of law in trying together more than three separate 
falsifications of different papers made the whole trial illegal. Krishna 
Lal Mitra v. King-Emperor, —... tea in a 

——— Non-compliance with provisions of section 342, Criminal Briedes 
Code (Act V of 1908)—Summons case. et 

Section 342 of the Code of Criminal Procedure is applicable to a summons 
case and a conviction under section279, Indian Penal Code is set aside and 
retrial ordered for failure to comply with the provisions of section 342 of 
the Code of Criminal Procedure. Bechu Lal Kayastha v. The Injured 
Lady as os sas 

Incom é Tax—VFisheries ec hieis Tawa Act {XI of 1922), Sec. 6— ‘other 
sources’—Imposition of income tax, if violation of positive statutory en- 
gagement made with the zemindar at the time of Permanent Settlement 
~—Bengal Permanent Settlement Regulation (1 of 1793), Secs. r to 7, 10 
—History of the passing of “Permanent Settlement Regulation—Statute, 
construction of—Repeal— Public demand-—Income tax, 

Held by majority (Suhrawardy and Mukerji FF. dissenting) that income 
derived from land such as Jalkar etc. as given in the order of reference, 
excepting that used for agricultural purposes, in permanently settled 
e 


RAGE. 


469 


591 
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Income Tax—(Contd). 
estates, is lable to assessment to income tax ; 

Held by majority (minority expressing no opinion) that income derived from 
Jalkar etc. given in the order of reference, whether or not taken into con- 
sideration ac the time of fixing the Jama at the time of permanent settle- 
ment is assessable for income tax purposes. 

Held by majority : The imposition of income tax on profits derived from 
permanently settled estate is not a violation of a positive statutory engage- 
ment made with the zemindars at the time of Permanent Settlement. 

A ‘general’ tax isa ‘public demand? ; but it is one which is levied upon a 
wholly different principle and in-respect of a wholly different kind of liabi- 
lity ; such a public demand is made upon the zemindars in company with 
other classes of the community and with no exclusive reference to the 
source from which their incomes are derived. 


Per Mukerji, j: (Suhrawardy, J concurring): It is clear from the Regu- 
lations that the public assessment can be augmented in ‘any way, so long 
as the method adopted does not mean to take away a portion of this in- 
come or profits gua such income or profits. 


To impose a further tax on the income or profits, does away with the fixity 
of revenue and alters that which was guaranteed to be unalterable. 


The object of the Permanent Settlement in exempting from further burden- 
ing income, was primarily to protect and improve agriculture, as that then 
was the chief. source of income, and the exemption of agricultural income 
from the operation of the incometax perhaps indicates a continuity of 
policy on the part of the Legislature in that respect. The words of the 
Settlement, however, are clear enqugh as indicating an intention to, leave 
untouched for all times to come the surplus that the landholders will be 
able to derive as income or profits from the lands of his estate. 

Held by majority: The words used in charging sections of the Indian In- 
come Tax Act, 1922 subject to the exemptions provided for by the Legis- 
lature itself, are sufficiently wide to cover income from the profits of land 
in permanently settled estates, subject to the said exemptions, liable to 
assessment to income tax. 


Per Mukerji, J: (Suhrawardy, J. concurring): The Income Tax Act of 
1922 does not make all persons taxable, nor all land taxable, nor all 
incomes taxable nor again all sources or all other sources taxable. 


Held by majority: The general rule is that where two Acts are inconsis- 
tent or repugnant, the latest expression of the will of the Legislature 
must prevail, provided the Court is satisfied that the repeal of the prior 
enactment must flow from necessary implication. Hence if òne statute 
enacts something in general terms, and afterwards another statute is 
passed on the same subject, the subsequent statute will usually be consi- 
dered’as repealing by implication the former statute. In certain cases 
again ‘special’ Acts have been held impliedly to repeal a prior general 
Act. But in-each case, it depends on the particular terms of, the statute 
in question. There is again the further rule that prior statutes are not to 
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. be held to be repealed by implication by subsequent statute if the two are 
repugnant in cases where the prior enactment is special and the subsequent 
enactment is general. The guiding rule is that each enactment must be 
construed according to its own subject matter and its own terms. There 
is however a further proposition that the rule referred to above- must not 
be pressed too far and that a general statute may repeal a particular sta- 
tute if the subject matter of the two legislation is one and the same. The 
test also is, are the provisions of a later Act so inconsistent with or re- | 
pugnant to the provisions of an earlier Act that the two cannot stand 
together ? In which cases, the maxim Zeges posteriores priores contrarias 
abrogant must apply. But where the Legislature passes a later Act with- 
out reference to an earlier Act and that earlier Act is one which has been 
in force for a long time and is therefore well known itseems reasonable. _ 
and proper that the Court should try to construe the two Acts consistently 
if it is possible to do so, 

Where the subject matters of the two legislations (The Permanent Settle- 
ment Regulation I of 1793 and Indian Income Tax Act of 1922) are diffe- 
rent, the later statute is on a subject which is financially and economi- 
cally different from that dealt with in the statute of 1793, one dealing 
with revenue assessed on lands, the other a tax on profits, the two enact- 
ments can stand side by side as not being inconsistent : 

Per Mukherji, J. (Suhramardy, J, concurring): The Permanent Settle- 
ment Regulation I of 1793 may stand asan exceptional proviso under the 
Income-Tax Act of 1922. 

The Legislature has absolute right to abrogate, modify or destroy any right ` 
or privilege, even if it be of its own creation, 

The Income Tax Act, like other statutes, must be read ` according to the 
ordinary and natural construction of the words with only such aid as. is 
afforded from within the four corners of the statute itself read as a 
whole. b 

Held by majority : The Legislature in enacting the Indian Income Tax Act 
of 1922 has sufficiently expressed itself in declaring that income from land 
(including revenue free as well as revenue paying lands) is assessable to 
income tax. 

The exemption claimed should be looked at in connection with the subject 
matter of the Act in which it is contained and also in connection with the 
context in which it occurs, King-Emperor v. Rajah Probhat 


Chandra Baruah at ” 323 
Income Tax, imposition of, on profits deriv ed from jeraadealy settled estate 

if valid ; see Income Tax ... 323 
Indian Arbitration Act, application antes to geta partial ida akae 

Wrong form of order at the time of dealing with award ; see Award 507 
Inference of honesty of purpose—No malicious intention—Penal Code, Sec, 

153A ; see Publishing ats in 432 


Interest—Civil Procedure Code (Act V of 1908), See. 34, O. XXXI V, R. 2, 
R. 4(1) ~ Mortgage - Rate of, and date from which, interest is payable, 
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Interest— (Contd). 

- Order XXXIV of the Code of Civil Procedure determines the question of 
the rate of interest, and whether it be simple or compound, and. may for 
this particular case of mortgages differ from the general provision of Sec. 
34 of the Code, but if so, the particular avoids the general. Until the 
period for redemption fixed by the Cout has expired interest has to be 
paid at the rate and with the rests specified in the contract ot mortgage 


When on appeal the sum fixed for redemption is varied then the date when 
the contract rate of interest is to be taken is not six months from the date 
of the original decree, but six months from the date of the appellate 
decree, 

Jagannath Prosad Singh Choudhuryv, Suraj Mull Jalal 


Interest, extent of, passing of—Execution of bond by minor’s guardian for 
debt due by minor s father—No charge created on estate—Sale in execu- 
tion of decree ; see ‘Hindu Law aes is 

-—--—, rate of, and date from which, payable—Appeal—Decree varied ; see 
Interest ae Se $5 a ‘ 7 

———-—, rate of, and date from which, payable—Civil Proċedure Code, Sec. 
34, O. 34 Rr. 2 25 4(1)—Mortgage ; see Interest 

Investigations by Police in Calcutta, how controlled ; see Adm issibility 


in evidence Bs i ae 3 
——~——— by Police in Mofussil, how controlled ; j see Admissibility i in 
evidence 


Investigation by Police Otticer, if can be ordered by Chief Presidency Magis- 
trate—Government security—Criminal Procedure Code, Sec, pone 5 See 
Admissibility in evidence ... a 

Investigate, power to, if includes inherent power to take statement ; see 
Admissibility in evidence ... as one 


Irregularity—Joinder of two distinct offences—Member of an unlawful assem- 
bly to commit theft and committing theft ;-see IMegality  .., 





not causing injury—Non-service of notice to certificate debtor 
before proclamation’ of sale ; see Suit, maintainability of vo 

Jalkar, if liable to assessment to income tax ; see Income Tax ias 

Joinder of two distinct offences—Member ofan unlawful assembly to commit 
theft and committing theft, irregularity ; see Illegality 

Judge, duty of—Question to jury—Discrepancy ; see Misdirection 





, if can put before jury matters not on record and prejudicial to accused; 
see Misdirection “es Ss Tis rary 





, if to explain to jury questions of law not arising on the facts or plead- 
ings of the party ; see Murder vee see vee, 


——-—, if to give jury proper direction as to exception mentioned in section 
300 Indian Penal Code—Accused not admitting their presence at the 
place where the murder took place—Accused not raising a case of provo- 
cation ; see Murder laste ee 


vee 


-——-—, power of—~Award, if good or not; see Award ... ` 


Pacr, 
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Jydge’s summing up—Judge finding the fact for himself—Judge putting the 
contested matters of fact to jury ; see Misdirection 

Judgment in section 145 Criminal Procedure Code proceeding—Finding as to 
possession, if evidence in subsequent proceeding under same section ; see 
Admissibility -in evidence ... _ we a 

Judgments, if to be ues action fight—Separate trial; 3 see Convic- 
tion ave 


Jury’s finding, if to be perverse, for a sateceach sees section 307 of the Code f 


of Criminal Procedure ; see Murder ... A aoe in 
Jurisdiction—Appellate Court sending back the record to the primary Court 
for recording clear findings and to resubmit the findings within a certain 
period— Transfer of appeal by Appellate Court to Subordinate Judge, if 
valid ; see Appeal oe dex Gas ee soe 








Civil Procedure Code, Sec, 115—lIrregularity in exercise of juris- 

diction—Failure to join party ; see Revision FA séi ws 

~~ — —— Decree, nullity of—Bengal Tenancy Act f VII of 1885),Sec. 147A 

(as applicable to Eastern Bengal and Assam)—Compromise decree for 

enhanced rent passed in contravention of the provisions of section 147A 

if void and without jurisdiction— Effect and value of such decree in a 

subsequent suit~ ‘Furisdiction,’ meaning of— Decree, where passed with 

jurisdiction—Previous decree, when treated as nullity in subsequent 
suit. 

A decree passed without jurisdiction is a nullity. 

Per B. B. Ghose, J : ‘The distinction between a defect of jurisdiction and 
an error or irregularity in procedure may be tested by the rule formulated 
in this way, viz., that if some essential preliminary is required before a 
Court can entertain a suit or application and that does not exist the decree 
of the Court assuming jurisdiction in such a case is a nullity. But where 
the Court has jurisdiction to entertain the matter but decides the case 
erroneously without having regard to the provisions of the law the judg- 
ment is not a nullity, but must haveits due effect if it is not set aside by 
appropriate proceedings, ; 

A previous decree can be treated as a nullity only where a decree was made 
by a Court which apparently had no jurisdiction whether pecuniary or 
territorial or in respect of the judgment-debtor's person to make the 
decree : 

Per Graham, J: Jurisdiction is the power to hear and determine, and 
does not depend upon the regularity of the exercise of that power, or upon 
“the correctness of the decision pronounced. In short, jurisdiction or the 
existence of jurisdiction, is a fact and it cannot be said to be non-existent 
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537 


418 


20 


because it has been irregularly exercised or because there has been a ‘ 


failure to comply with the procedure which should be followed. A decree 
passed without compliance with the procedure laid down, can be chal- 
lenged and set aside in an appropriate proceeding instituted for that pur- 
pose, but it cannot be impugned in a subsequent suit. Until it has been 
vacated, itis operative and binding between the parties and cannot be 
challenged collaterally in a different proceeding : 
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Ju risdiction—(Conid). 

Per Curiam: A decree for enhanced rent passed by a Court in accordance 
with a compromise in contravention of the provisions of section 147A of 
the Bengal Tenancy Act as applicable to Eastern Bengal and Assam can- 
not be treated in a subsequent suit between the parties as without jurisdic- 
tion anda nullity but is operative and binding until vacated by appro- 
priate proceedings. 

In 1912 the plaintiffs brought a suit against the predecessors of the defen- 
dants for enhancement of rent which ended in a decree passed ona com- 
promise under section 147A of the Bengal Tenancy Act as applicable to 
Eastern Bengal and Assam by which the rent was settled at the rate of 
Rs, 12-1a-gp. per year, but the Court did not record any reasons nor was 
it stated that the Court was satisfied that enhancement was fair and equit- 
able and in accordance with rules laid down in the Bengal Tenancy Act 
for the guidance of the Courts in increasing rents. A subsequent ex parte 
rent decree was also passed in favour of the plaintiffs at that rate. The 
present suit for rent at the said enhanced rate was contested on the ground 
that the compromise decree of 1912 was a nullity and without jurisdic- 
tion. 


Held, that the compromise decree of 1912 was valid and binding on the 
defendants and the plaintiffs were entitled to a decree for rent at the rate 
settled by the same. Ramesh Chandra Banikya v. Moomraj 
Khan on as = is wee is 24 

Letters Patent, Rangoon, Cl. ro—Cause of action, in part, aris- 
ing within local limits—Indian Contract Act (IX of 1872) Sec. 49—~ 
Duty of debtor to make payment where the creditor is. 


S. 49, Indian Contract Act, has no application to a case where, by manifest 
implication or necessary import, a place. is fixed by the contract for the 
performance of the obligation. The rule in S. 49 accordingly does not 
apply where there is an obligation to pay the creditor, and an inference 
can legitimately be drawn, either from the terms of the contract itself or 
from the necessities of the case, that there is a further obligation on the 
debtor of finding the creditor so as to pay him. 


Quaere, whether the English Common Law rule that, if no place is named, 
it is the duty of the debtor to make the payment where the creditor is, 
has been superseded by S. 49, Indian Contract Act. Soniram Jeetmull 
(A Firm) v. R. D. Tata & Company Ltd. ... ite i 633 
— — Small Cause Court—Suit Jor compensation for fruits N YE 
taken — Provincia? Small Cause Courts Act (IX of 1887), Sch. W. 
Art. 31. 


Article 31, Schedule II of the Provincial Small Cause Courts Act requires 
as a condition precedent to its applicability that the suit must be a suit for 
account, which will include a suit for the profits of immovable property 
belonging to the plaintiff but which have been wrongfully received by the 
defendant, Hencea suit not for an account but for a specified sum re- 
presenting the price of fruits taken is not exempted from the cognizance 
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Surisdiction—(Conid). 
of the Small Cause Court under Article 31 Schedule II of the Provincial 
Small Cause Courts Act, 
The plaintiff was a purchaser of the interest of an eight anna co-sharer in the 
homestead andthe other eight anna share belonged to the defendant. 
The plaintiff alleging that the defendant not dividing the share of the fruits 
of trees himself appropriated, instituted the present suit in the Court of 
Small Causes for compensation due to him for taking the betel nuts and 
other fruits : : l 
Held, that the case not being of wrongful receipt of fruits but one where the 
defendant rightfully received the fruits but wrongfully retained the same, 
Article 31 Schedule If of the Provincial Small Cause’ Courts Act did not 
apply. Srinath Roy v. Taraprasanna Roy ... xt ist 
——_—— -—— Suit treated as ordinary suit—Officer originally entertaining the 
suit subsequently vested with Small Cause Court powers—Suit transferred 
to Smal! Cause Court side—No objection by parties ; see Revision 
—— ———, defect of, and error or irregularity in procedure, distinction 
between, how tested; see Jurisdiction... w one 


—~——-~—, divesting of, conferred by section 13(1) of the Bengal Civil 
` Courts Act—Assignment of particular civil business ; see Review 

—— —-~——, irregularly exercised ; see Jurisdiction ... ii 

——_—— —, what is ; see Jurisdiction see soe 

Karta, appropriation by—Religious charity—Assent by other members of the 
family, nature of—Appropriation, how to be made ; see Hindu Law a 

———— of joint Hindu family, power of—Joint family business; see Hindu 
Law oes ase 1 tee see aes 


Kidnapping—<Abduction—Penal Code (Act XLV of 1860), Sec, 366—Charge, 
separate—Criminal Procedure Code (Act V of 1898), Secs, 162, 172— 
Statement to Police Officer—Statement, recording of. 

The ingredients of kidnapping and abduction being different, the accused is 
entitled to know whichof the charges he is asked to meet. Separate 
charges are to bedrawn up if the accused be charged with both 
offences. i 


Section 172 of the Code of Criminal Procedure does not deal with the record- 
ing of any statement by witnesses. Whatis intended to be recorded 
under that section is what the Police Officer did—the places where he 
went, the people he visited, what he saw &c. No statement can be said 
to be recorded under this section which would be a privileged one. 


It is immaterial whether the statement as recorded is the actual record of the 
words used by the witness. It is sufficient, even if the statement is recor- 
ded in the form of a memorandum of what the witness had said to the 
Police Officer, it is available for the purpose of contradicting the witness. 
It is not necessary in order that an accused person may be allowed under 
section 162 of the Code of Criminal Procedure to contradict the witness 
that the statement must contain fhe very words used by the witness., 


Mofizaddi v. King-Emperor ee wy iik Tad 
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Kidnapping, notice of, if sufficient—Charge of abduction ; see Misdirec- 
tion oe wee ae sa wee 
Land accreted to riparian owner by fluvial action, whose property; sce 
Alluvion os su si Seg 
——- acquisition—Hearing in Court—-Objection, if can be arged— Objection 
not specifically taken with regard to matter stated in award of the Collec- 
tor ; see Compensation sii s 
Land Acquisition Act, Sec. saei Permanently ; see  Consirüction ‘ 
Law, point of, given up in High Court, ifand when can be raised in Privy 
Council ; see Res judicata... a ay sa 
——, question of—Judge, if to sipian Ouestion of law not arising on the 


facts or pleadings of the party ; see Murder iss ie see 
Lessee, where lessor, erected Pucca building—Compensation ; see Eject- 
ment eae on tes ase e vee 


Letter of instruction to draw up a lease, if requires registration—Intention 
not to effect and embody an agreement between parties ; see Admissibility 
in evidence se ie ie ae, se a 

Letters Patent, Rangoon, Clause 1o—Cause of action, in part, arising 
within local limits ; see Jurisdiction ... aes is toe 

Limitation—Appeal, if in time—Limitation Act (IX of 1908 ) Sec. 12, Sch, d 
Art. 151—Time taken in obtaining copy of order— Rules and practice of 
High Court in its Original Side—Proper way for ascertaining whether 
appellant is in time. 


The law gives tothe appellant 20 days excluding the time requisite for 
obtaining a copy of the order of the Judge in the Original Side of the 
High Court appealed from. The copy of the order must be applied for 
within 20 days of its being pronounced ; it will be of no avail to apply for 
such copy unless within the twenty days a requisition to draw up the order 
has been given either by the appellant or by some other party to the 
cause, á 


Even if these conditions are complied with, the tame to be excluded will not 
necessarily be the whole of the time which in fact elapsed between the 
date of the application fora copy and the dateon which the copy was 
furnished. The draft of the order has to be approved or amended. The 
fees for the copy ofthe order have to be paid in stamps The order 
when ready has to be drawn up. Any party, has a right to apply to have 
the order drawn up, if the party in whose favour it was made does not do 
so within 4 days. 


Any failure in reasonable diligence which produces unnecessary delay at one 
or more of these stages, will disentitle an appellant to claim the whole of 
the time actually occupied in obtaining the copy of the order. The time- 
unnecessarily occupied is not time ‘requisite’ within the meaning of section 
12 of the Limitation Act. 


The proper way for ascertaining whether the appellant is in time, is to look 
first at the date on which he applied for acgpy. By that date so many 
days out of the twenty given by him by article 151 of Schedule I of the 
Limitation Act had been exhausted, and he had so many left. The time 

. 
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requisite for obtaining the copy begins to run in his favour from that date. 
But if he could and should have applied to have the order drawn up before 
any such application was in fact made whether by himself or any other 
party or if unnecessary delay was occasioned by his conduct at any of the 
other points at which time was within his control, he can get no credit for 
the time wasted. Such time as well as the time elapsing between the 
obtaining of the copy and the filing of the, memorandum of appeal must be 
debited against the balance remaining to his credit out of the twenty days 
at the time when he applied for the copy of the order. 


In this case the order was made on the 25th June, and on the 29th June an 
application for copy was made. The appellant applied for the order to be 
drawn up on the r5th July, and took from 12th to 16th August to approve 
the order., but the period included a week-end. On the 3rd September 
he paid the fees and on the 14th September he got the copy, The long 
vacation of the Court commenced on the 27th August. The memorandum 
of appeal was filed on the opening day in November : i 


Held, that the appeal was in time. Sarat Chandra Khan v. Upendra 

Nath Bose ... wes tea ues ay oi 553 
Limitation—Civi? Procedure Code (Act V of 1908)—Order XXXIV, R. 4(1), 
R. 5(2)—~Indian Limitation Act (IX of 1908.) Sch. I, Art. 181, . 


Mortgage decrees were passed in two suits against (1) a husband and wife, 
and (2) the wife alone, in favour of a mortgagee Bank, on zist August 
1gtg and 17th December rgig respectively. On 7th March 1923 appeals 
to the High Court against the said decrees by the mortgagors were dismis- 
sed. On 2zoth October 1923 a final order for sale was passed. An appeal 
against the same was made on the ground that under Art, 1S1 of the Limi- 
tation Act the decrees of the Court of first instance were dead and that 
therefore there could be no sale. The appeal being dismissed and further 
appeal by the mortgagors having been made to the Board urging‘the same 
point : i 

Held, the point was bad, being that for making an application for a final 
decree the period of 3 years under Art. 181 Sch. I of the Limitation Act 
ran from the decree of the appellate Court and not from the expiry of the 
time for payment fixed by the preliminary decree, when the appellate 
Court did not extend the time for payment. 


On q further point, taken for the first time, namely, that with regard to the 
earlier of the two decrees, the period.of three years and six months had 
passed before the 7th March 1923, and the decree was dead, and accor 


<" dingly no order for sale could be made : 


Held, the appeal on this point failed, as (1) no attempt had been made to 
discharge the order, and (2) the jurisdiction of the High Court was not 
touched by the Limitation Act. When an appellant appeals to the High ` 
Court unless there is some rule dismissing the appeal fdr want of time, or 
an order is procured dismissing it, his appeal” stands till it is heard. 
Fitzholmes v. The Bank of Upper India in Liquidation so 207 
> e 
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Limitation—Limitation Act (IX of 1908), Sch. 1, Art. 11A—Symbolical 
possession—Khas possession. 

A after obtaining symbolical possession in execution of his decree, wanted to 
remove certain huts on the land and to take’khas possession. The defen- 
dants objected on the ground that they were on the land as tenants in their 
own right. Their objection was allowed by the executing Court ; 

Held, that a suit by A to establish his right to khas possession of the land 
should be brought within one year under article 11 A of the Limitation Act 
from the date of the order of the executing Court. Deven Mandal v. 
Dhurba Kumar Mandal ed tos 

Limitation Act (1X of 1908), Sch. 1. Art. 182 Cl. (5)— m 
accordance with law'—Application Jor execution in substantial compli- 








ance with law—Defective application, 


Where an application for execution in substantial compliance with the law, 
is preferred to the Court, such an application will be effectual to stay the 
progress of limitation whether the Court admits or rejects or returns the 
application or allows such application to be amended. 


Where an application for execution contained a prayer that the properties 
mortgaged should be sold and the decree-holder’s dues realised therefrom 
but was defective in omitting amounts of interest and cost to which the 
decree-holder was held entitled : 

Held, that the application was in accordance with law. 

Per Suhrawardy, F: An application though defective in some particulars 
is ‘Sin accordance with law” within the meaning of article .182 Cl. (5), 
Schedule I of the Limitation Act, if execution could be issued upon it. If 
the omissions were such as to make it impossible for the Court to issue 
execution upon it such an application is not ‘‘in accordance with law.” 


Pitambar Jana v. Damodar Guchait ide si bee 
a Mutual current account—aA ppropriation of payments—Onus 
of proof. i 


A one-sided account of loans made from time to time, and payments from 
time to time in whole or partial discharge of the advances is not a mutual 
account, 

The þurden of proving appropriations by a debtor isa heavy one and must 
be completely discharged. í 


In a suit between firms of Indian bankers their books, agreeing substantially 
showed (1) down to F, Y. 1321 loans made and repaid from time to time, 
but no balance struck (and if struck a small figure of Rs. 1,761), (2) then 
for about 16 months no transactions, and (3) then renewed loans, never 
exceeding Rs. 5,000 (save once), always speedily paid off before another 
advance made. 


The plaintiffs sued for the balance of the account with compound interest. 
Defendants contended that in F. Y. 1321 plaintiffs refused them further 
credit, but’that in Fẹ Y. 1323 by agreement further advances not to exceed 
Rs. 5,000 to be repaid before another advance 1 was ‘made, were arranged, 
in addition to the old debt. Defendants claimed to appropriate their pay- 
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Limitation—(Conid.). 
ments since the agreement, and pleaded limitation as to the earlier 
items : X 
Held, (apart from the oral evidence) «that the inference from the practice 
shown by the books, as also from the small figure due by F. Y. 1321, 
supported the finding of the trial Judge that appropriation had been 
established. Radha Kishen v. Hira Lal Sah ... es se 318 
-———-——— Running of time—Entforcement of mortgage decree—Personal 
decree ; see Execution of decree ted we nes 507 
Limitation Act, Sec. 9, if extended to eee ndei Public Demands 
Recovery Act ; see Suit, maintainability of wee vee ayy 73 
2, Sch. I. Art. 131—Appeal, if in time—Rules and 
Practice of High Court in its Original Side ; See Limitation ... ae 553 
—, Sec. 12 Sch. |. Art. 151—Time to be excluded; see 
Limitation ate ‘ee os ei anii sri 553 
, Sec. 20—Payment in kind—Proof of Agreement; see Appel- 
late Court vas oe te ae ae ee 119 
—, Sch. I. Art, 11A—Suit to establish right to kas posses- 
sion—Execution Court allowing objection of tenants ; see Limitation... 588 
_—— —., Sch. I, Art. 12—~Certificate sale—Period occupied in ser- 
ving notice on Secretary of State, if can he deducted ; see Suit, maintain- 
ability of ids sag ae wes in kao 73 
—— m, Sch. I. Art, 12—Starting point, if can be disturbed by any 
‘of the means provided in the law of procedure ; see Suit, maintainability 
OF o wae oe A we ias o 73 
Limitation Act, Sch. I Art. 181—Application for final decree—Time, running, 
Appellate decree ; see Limitation te 207 
Limitation Act, Sch, I. Art. 182 Cl. (5)— Application i in substantial compli- 
ance with law—Application, admitted or rejected or returned or amended-; 
see Limitation 1. its tee tue sue ase 86 
— -——. Sch. 1, Art, 182 Cl. (5)—Application, when not in accor- 
dance with law ; see Limitation ate ee see sa 86 
» Sch. I Art. 183—~Order transmitting the decree, a minis- 
terial order—Step i in aid of execution ; see Execution of decree “ 507 
Lis pendens, plea -of, raised for the first time in second appeal—Plea not . 
raised in pleadings and in issues ; see Suit, maintainability of 73 
Loan, if applied to discharge liabilities due by company—Equity—Burden of 
proof ; see Articles of Association Do 96 


Mabbmmedan Law—Divorce—Uttering word “ Talak Indian Evidence 

Act (1 of 1872) ss. 60, 63—Statements as to hearing—Contenis of a 

“ talaknama ” read out, not secondary evidence. 

According to Mahommedan law, a husband can effect a divorce whenever 
he desires, He may do so by words without any “‘talaknamea” or written 
document, and no particular form of ,words is prescribed. If the words 
used are “ express ” or well-understood as implying divorce, such as 

‘tulak”’ no proof of intention is required. If the words used are ambi- 
guous, the intention of the user must be proved, It is not necessary that 


e 


bike 7 
. fi 3 | he iE pe ce 
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Mahommedan Law—(Conid.). Pa G, 


the repudiation should be pronounced in the presence of the wife, or 
even addressed to her. 

Where plaintiff claimed the estate of a Sunni Mahommedan as his widow,it 
was alleged by the defendants that she had been divorced by a ‘“‘talah- 
nama” as also by uttering the word ‘talak? three times, Witnesses 
deposed to having heard the document read out at the time it was 
executed by the deceased, The document was not produced nor the 
writer of it called : 

Held, (1) that the statements of the witnesses were not secondary evidence 
within the meaning of section 63 of the Evidence Act, as they had not 
read the document, and accordingly were only hearsay evidence, and (2) 
that the evidence as to oral divorce was unreliable. 

Under section 63 of the Evidence Act, oral evidence of the contents of the 
document must be given by some person who has read the document, 
Evidence that the witness saw the document and heard it read out by 
some one else is only hearsay so far as the contents are concerned and 
does not fulfil the requirements of section 60 as to oral evidence generally. 
The question whether the document is a Zalaknama or deed of divorce 
is a fact which can be seen by reading it. Ma Miz: Kallander 
Ammal bee i S ir so og 

Mutation of names-—-Presumption in case of husband 
and wife—Power to extend an Act by notification— Part only extended so 
as to give a different operation—~Transfer of Property Act (IV of 1882) 
—Definition of Wakf—Mussalman Wakf Validating Act (VI of 1913). 

In the case of a gift of immovable property by a Mahommedan husband to 
his wife, once mutation of names has been proved, the natural presumption 


ew 





arising from the relation of husband and wife existing between them is 
that the husband’s subsequent acts with reference to the property were 
done on his wife’s behalf and not on his own. - 
If a wakf is perfected by transfer of - possession the donor has no power 
to revoke it. 
The power to extend any part of an Act does not authorise a Local Govern- 
ment to extend particular sections of the Act so as to give those sections 
a different operation from that which they had in the Act itself read asa 
whole, and to abrogate in the area to which the extension applied a rule 
of Mahommedan Law till then in force there as to which the Legislature 
had expressly provided that it was to remain unaffected by the Act, 
MaMi v. Kallender Ammal Pe Fs 
— Sunni School—Guardian de jure not de Jacto can 
transfer the interest of minor ; see Ejectment 
— —————~-——Sunni School—Legal Guardian—Mother and Uncle 
of minor ; see Ejectment ... ni 
- —— Wak/—Shia Law—Wakif dbpoiated Miutwalli—Bulk 
oft income reserved, a 
A Shia Mahomedan purported to make various wakfs reserving to herself 
as mutawalli.the bulk of the income of the settled property. Mutation 
R is " 


———. 
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222 


694 THE CALCUTTA LAW JOURNAL. [Vou XLV. 


Mahommedan Law—(Conéd.). 
of names showing the changed character of possession was not effected 
in the registry : 

Held that it was incumbent on her to give such possession as the case 
admitted and that possession had not been shown to have been given. 

The Suraya lays down four conditions as to the validity of wakfs, namely 
(1) it must be perpetual, (2) absolute and unconditional, (3) possession 
must be given of the mowkoof of the thing appropriated, and (4) it must 
be entirely taken out of the wakif himself. 

The wakif can lawfully take the allowance found for the mutawalli generally 
when he himself holds the office, but he cannot under colour of fixing the 
salary as mutawalli reserve for his lifetime a portion of the income far 
in excess of what is assigned for future. Abadi Begum v. Kaniz 
Zainab RE X% 7 

Managers, described by the ends of additional doae as sbebaits, 
if can interfere in the management of the originally endowed properties 
—Family idols ; see Will T 3 

-, described by the donor of additi onal gadiowiiont as shebaits, 
if shebaitss see Will si Ne 

Manager of joint family business, alienation by—Satisfaction of pre-existing 
debt—Application of bulk of sale proceeds—Balance utilsed in carrying 
on the sale ; see Hindu Law tin F S 

-—— of a joint Hindu family, if acted on behalf of minor members— 

Mixed question of law and fact—Civil Procedure Code, Sec. 11 Expl. 6, 

see Res judicata es “a dis a wae 

———- of joint Hindu family, power of—Joint family business ; see Hindu 
Law i ae Cat h ia we 

Mandatory injunction—Access of light and air—Actionable nuisance—Ad~ 
missibility in evidence—Survey map—‘Party wall? 

Per Rankin C. $. No action for nuisance on account of interference of 


eee 











light and air is maintainable unless there has been a real interference with 
the convenience or comfort of the dominant premises. 

The plans, namely Wilkin’s plan of 1887 and Smart’s plan of 1909-1910, 
having been made under the Calcutta Survey Act, are admissible in 
evidence as evidence of possession, but in a question regarding boundary, 
evidence of possession hasa great value as regards the question of 
title. 

Pes C. Ca Ghose, F :—A survey map is not direct evidence of title but it is 
direct evidence of possession ata particular time, namely, the time at 
which the survey was made. In each case the Court has got to decide 
whether the evidence of possession is sufficient to raise a reasonable 
presumption of title. A survey map is an official document prepared by 
competent persons and with such publicity and notice to persons interested 
as to be admissible and valuable evidence of the state of things at, the 
time they were made. š 

The expression ‘party wall? may be used in four different senses : 

(a) A wall of which the two adjoining owners are tenants in common. 
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Mandatory injunction—(Coxd.). 
~ (b) A wall divided longitudinally into two strips one belonging to each of 
the adjoining owners. 

(c) A wall which belongs naturally to one of the adjoining owners subject 
to an easement or right in the other to have it maintained asa dividing 
wall between the two tenements. 

(d) A wall divided longitudinally into two moieties each moiety being 
subject to easement in favour of the other. moiety. Debendra Nath 
Bagchi v. Surendra Nath Sur ... ai ine 

Map, sketch—lIdentifying blocks ; see Admissibility in eidean 
——, survey—Title—Possession ; see Mandatory injunction soe 
Marshalling—Sale of mortgaged properties—Purchaser of some of the mort- 
gaged properties in execution—Discretion of Court— Equity. 

Where a part of the mortgaged property was purchased by a third party 
in execution of a money decree, the question as to the mortgage decree 
holder’s right to determine the order in which the properties should be 
sold, is not a question of absolute right but rather a question of justice or 
injustice. The Court has got an absolute discretion in the matter. 
What it has got to be considered is the question as to the respective equities 
which arise in favour of the parties. So far as the mortgagee is concerned 
his rights extend only to the realisation of his dues and if he can satisfy 
the Court that by the sale of the properties in the order which the Court 
proposes to lay down for the sale he would be prejudiced in the enforce- 
ment of hiserights, the Court will have to accede to the request which the 
mortgagee will make, On the other hand, if the Court finds that the 
purchase by the stranger was made bona fide and although ata Court 
sale but without notice of the mortgage and on payment not merely of 
the value of the equity of redemption but the value of the absolute 
interest in properties then the Court will have to make such provisions as 
regards the order of sale as would work no injustice to the purchaser. 
If the purchase by the stranger was a collusife one, or if he paid only 
for the equity of redemption, no such equity will arise in his favour. 
Purna Chandra Bhattachariya Chowdhury v. Surendra Nath 
Sen as i ee “us aie ie 

Matters not on record and prejudicial to accused, if can be put by Judge 
before jury ; see Misdirection tee 

Mesne profits—Value of suit—Decision of Disdrict Fudge—Appeal, shee 
to be filed— Mesne profits, assessment of 

When the value of the mesne profits taken along with the value of the land 
exceeded Rs. 5,000, the value of the suit isto be taken as exceeding 
Rs. 5,000, though the plaintiff valued the land in the plaint at Rs. 2,800 
and tentatively valued the mesne profits at Rs, 1,200, 

The decision by the District Judge that the appeal lay to the High Court 
is binding upon the parties. The question cannot be re-agitated in appeal 
to the High Court, 

The plaintiff, a purchaser in execution of mortgage decree of the holding 
of a cultivating tenant is entitled to mesne profits on the basis of the 


e . 
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Mesne profits—(Contd .). 
produce which he might have grown on the land, and which the defen- 
dant would have got if he had cultivated the land himself, 

Mesne profits is in the nature of damages and should be moulded according 
to the circumstances of each case by the Court in its discretion, 

The indolence of the defendant or his reluctance to cultivate the land 
himself should not bea ground for depriving the plaintiff of his just 
dues. Jogendra Nath Maiti v. Ram Gopal Das 

Mesne Profits, ascertainment of, principle of ; see Mesne profits Se 
————. ascertainment of—Purchase of a holding of cultivating 





tenant ; see Mesne Profits 2 
Misdirection—Kidnapping, charge for—Penal Code (Act XLV o of E 1860), Sec. 
366—Conviction for abduction—Matiers not on record and prejudicial to 
accused—Contested matters of fact to jury. 
In case of charge of abduction, that is, the charge of taking a girl by force 
or by deceitful means, notice of charge of kidnapping is not a fair, proper 
and sufficient notice to such a charge. 
Where the accused was charged with the offence of kidnapping only, the 
Judge should not leave the jury to convict the accused of the offence of 
abduction under section 366 J. P, C. 
The Judge should not put before the jury matters which are not on the 
record and prejudicial to the accused. 
The question to the j jury should fairly be put as to what is the discrepancy 
and whether it is-trifling or not, . 
Where the Judge directed the jury on matters of law with great care but he 
had to an extent which was very noticeable, found the facts for himself 
and put the contested matters of fact to the jury. 
Held, that was not at all appropriate to: the summing up of a Judge to the 
jury in trying an accused, Isu Sheik (alias) Yusuf v. Emperor 
Mixed question of law and fact-—-Manager of a joint Hindu family, if acted on 
behalf of minor memhers—Civfi Procedure Code, Sec. 11 Expl. 6, see 
Res judicata 

Mohunt, succeeding, liability of-=Loan by Mohunt for purposes ‘of Mutt ; 
see Hindu Law 


Mortgage—Co-owners, eblis Dibi situtebarred as against some of the : 


debtors—Foint and several covenant—Debt, if can be recovered wholly 
Srom the other debtor—Contribution—After-acquired property. 

A, Band C, three brothers borrowed certain amount from’ the plaintiff on 
the 24th June, r908 by: mortgaging several family properties. It was 
stated’ that ‘as security for the satisfaction of the said amount we 
mortgage the zemindari, putni and wiskkar properties owned and 
possessed by us and described in the schedule’ below.” A made certain 
payment of interest but B and Cmade-no payment of interest. The 
brothers belonged to'the Dayabhaga School. Ina suit brought on ‘the 
mortgage on the 24th November, 1923. 

Held, that the suit as regards Band C- was time-barred but maintainable 


as against-A. 
s 
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Mortgage—(Conid), 

That A, B and C put themselves forward each of them representing to the 
mortgagee that he had whatever share or interest did not belong to the 
other two. 

That the mere circumstance that the plaintiff’s claim was statute barred as 
against B and C (other defendants), did not offer any defence to A (the 
defendant) in view of the circumstances that there was a covenant not ` 
merely joint but joint and several and his debt not being released, the $ 
whole of that debt was recoverable from the share of A. 

That the mortgagee was entitled to have recourse to the whole of the 
interest which was possessed by.A at the time the decree was made and 
hence if the niortgagor’s share in the property was enlarged by inheri- 
tance after the institution of the suit, the whole interest would be liable 
for the debt, 

That A had a right to sue his co-debtors for contribution, upon payment: 
being made, though the right of the mortgagee to realise the debt from 
them was barred. Behari Lal Sen v. Indra Narayan Bandopadya-- 571 

—Due execution of bond— Transfer of Property Act (IV of 1882), 
Sec. 59—Document duly executed but not registered—Document re-exe 
cuted but not attested, and registered—No plea of invalidity of document 
—Mortgagee adducing evidence as to execution—Evidence Act (1 of 
1872), Sec, 70—Estoppel. 

Section 70 of the Evidence Act enables a. plaintiff to dispense with proof of 
the matters mentioned in the document if they are admitted by the defen- 
dant. It, however, cannot and does not affect to render valid document 
which from the evidence is invalid in law. 

The mortgagors, the mortgagee and the attesting witnesses were all illiterate 
persons and on the day of execution of the mortgage deed, the parties and 
the attesting witnesses were all present, and in the presence of attesting 





witnesses the names of the mortgagors were duly placed upon the document 
by a scribe duly authorised by the mortgagors jp that behalf. The names 
of the attesting witnesses were also written onthe document with their 
authority and in their presence. The mortgagors with the assent of the 
mortgagee took the document to the Registry office for the purpose of 
having it registered. The instrument ‘of mortgage was contained in two 
papers unattached to each other, and the signatures appeared only on one 
of the two papers. The two papers sufficiently referred to each other to 
enable the mortgage to be duly’ executed by the execution of one of them, 
The Registering officer having refused to register the document, the mort- 
gagors gave authority to A to re-execute the mortgage in order that each 
of the papers be executed, In the-presence ofthe mortgagors and with 
their knowledge and consent a cross was then placed over the mortgagors’ 
signatures as they then appeared on the document and A wrote their 
names again on each paper. The original signatures of the attesting wit- 
nesses, who were not present in the Registration office, were cancelled and 
in this new form the document was registered : 

Held, that the document which was registered not having complied with the 


s 
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Mortgage —(Contd). 
provisions of section 59 of the Transfer of Property Act, was not an instru- 
ment creating a mortgage upon which the mortgagee could base his 
claim. 

In a suit .or foreclosure brought on such a document, the mortgagors did not 
plead that the document was not valid mortgage in law but pleaded pay- 
ment and at the tridl it was admitted by or on behalf of the mortgagors 

- that the document was duly executed and attested. The mortgagee did 
not rely solely upon the admission of the defendants as ta due execution 
and attestation but adduced evidence from which it appeared that the 
docu- ment was not a valid mortgage according to law : 

Held, that section 70 of the Evidence Act could not render valid document 
which was invalid in law. 

That the mortgagors were not estopped from alleging that the document was 
not duly executed, attested or registered, Sheik Kachu v. Mahammed 
Ali Mamud .... sé ses m oes os 

——--—_—-Redemption—Not solely Usufructuary~ Separate charge—-Right 
to redeem charge also—Civil Procedure Code (Act V of 1908), O. XXXIV, 
R. 1—Transfer of Property Act (IV of 1882) Secs. 61, 62. 

Section 62 of the Transfer of Property Act applies only to usufructuary- 
mortgages pure and simple, and is not in any way inconsistent with the 
provisions of section 61, ` 

The object of order 34 rule 1 of the Code of Civil Procedure is that all claims 
affecting the equity of redemption should be disposed of in one and the 
same suit. 

In a deed of mortgage with possession interest at a special rate was provi- 
ded for, and there were also covenants on the mortgagor’s part to pay 
both principal and interest. 


The mortgagee by a lease executed on the same date leased part of the 
mortgaged property to the mortgagor by which in default of payment of 
rent so reserved the same was t® be a charge on the land mortgaged, In 
a suit by the mortgagor’s assignee for redemption and possession against 
an assignee of the mortgage : 


Held, that the mortgage was something more than an usufructuary one on 
account of the covenants and that it wasan anomalous mortgage or at 
least a combination of a simple mortgage and an usufructuary mortgage, 
and that under section 61 of the Transfer of Property Act, the mortgagor 
was entitled to have the arrears of rent _included in the sum to be paid as 
a condition to possession, 


On it being argued by respondents’ counsel before their Lordships that the 
plaintiff should be relegated to separate suit to enforce the simple mort- 
gage or charge : 

Held, that such a course would lead to a circuity of action, and contrary to 
the provisions of Order XXXIV, rule 1, Ciwil Procedure Code. Dewan 
Bahadur Panaganti Ramarayanimgar v. Maharaja of Venkata- 
giri oes one “j F AS te 
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Mortgage, decree on—Personal decree—Time, when runs; see Execution 


of decree ee Sas i tee 

debt, if recoverable wholly from the share of one brother—Joint 
and several covenant by three brothers governed by Dayabhaga school— 
Suit barred against two brothers ; see Mortgage ... 

Mortgagee, if entitled to accretion—Accretion by inheritance during Sibis: 








tence of mortgage ; see Mortgage se a 
a when looses his right of ‘ase —Estoppel 3 see Equitable 


mortgage aes tee -e eee 
Mortgage suit—Application for final dies poet Time, running of—Time for 








payment fixed in preliminary decree—Appeal ; see Limitation 
~— guit—Decree for foreclosure, effect of—Party in interest other than 





the owner of the equity of redemption, not madea party ; see Eject- 
ment ies ten tee pis soe eve 


Murder—Intention—Applicability of section 34 to section 304 Para. II, 
indian Penal Code (A:t XLV of 18h0)—Indian Penal Code, Sec. 35-~ 

Plea of private defence. f : 
Section 34 of the Indian Penal Code applies toa case under section 304 
Para. Il. 7 
Although to constitute an offence under Para If of section 304 Indian Penal 
Code, there must be intention of causing death or such injury as the 
offender knew was Jikely to cause death, there must still be a common 


intention to do an act with the knowledge that it is likely to cause death . 


„though withoutthe intention of causing death. Each of the assailants 
may know that the act they are jointly doing is one that is likely to cause 
death but have no intention of causing death, yet they may have the com- 
mon intention to do that act. 

Under section 35 of the Indian Penal Code, the Court or jury have to 
consider what is the knowledge or intention with which each person join- 
ed in the act. It is incumbent on the Judge to charge the jury that they 
must consider with what knowledge or intention each person joined in the 
act. 

A and B beat C who dies. A,intended to murder him and knew that the 
act would cause death. B only intended to cause grievous hurt and did 
not know his act would cause death or such bodily injury as was likely to 
result in death. A is guilty of murder and B of causing grievous hurt. 

It is not for the Judge to explain to the jury questions of law .which do not 
arise on the facts or pleadings of the party. 

A person raising the defence that he acted in the exercise of private defence, 
must prove it. He must set forth the exact circumstances in which he 


acted to show that he was justified in what he did. Abdul Gaffur Pan-, 


chayat v. King-Emperor 


—-——«Reference under section 307, Criminal Proeza Code (Act 7 of . 


1898), if to be made, when the jury's finding is perverse—High Court, 
when can interfere, when the Sessions Fudge cannot refer—Indian Penal 
Code (Act XLV of 1860), Sec. 300 Exceptions, when tobe mentioned te 
jury— Proper direction ‘not given, 
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Murder—(Conid.). 


In order to justify a reference under section 307 of the Code of Criminal ` 


Procedure, it is not necessary that the Judge should be able to describe 
the jury’s finding as perverse. 

Where the Sessions Judge is within his rights in not making a reference 
under section 307 of the Code of Criminal Procedure, the High Court can 
only interfere with the verdict of the jury, when there has been a mis- 
direction on a point of law or that the jury have misunderstood the law as 
laid down to them. 


The mere fact that the accused persons do not admit that they were at the 
place where the murder took place and raise a case of provocation or of 
heat of passion or something of that sort, does not render it unnecessary 
to give the jury a proper direction as to the exception mentioned in sec- 
tion 300 of the Indian Penal Code. The question is whether on any 
reasonable view of the facts certain of the exceptions can matter. If they 
can matter and if a proper direction is not given to the jury, then it is not 
open to the Court to guess and gamble as to whether or not the jury’s 
verdict would have been different. Jahur Sheikh v. King- 
Emperor Pa Ai m see 

Mutual account explained ; see Limitation... wee wa 

Nazar, for petitions presented to zemindar, if liable to assessment to Income 

Tax; see Income Tax sae 
Newspaper, editor of, duties of ; see Publishing ih ; 
Non-compromising defendants, decree against—Necessity 3E tvidence— 
Compromise by some of the defendants ; see Evidence 


Noneservice of notice to certificate debtor before proclamation of sale—Irre- 
gularity not causing injury ; see Suit, maintainability of 

Notice—Persons dealing with company —Company, powers of ; see Articles of 
Association... aes i 

-———— of power of company — Persons dealing with company ; see Articles of 


Association E a ta ; 
to quit~-Bengali or English month—Document and circumstances ; 





see Ejectment ... s 
— to certificate debtor before pinclaniation of ale; non-service of— 





Irregularity not causing injury ; see Suit, maintainability of . 3 
~——--— under section 7 of the Public Demands Recovery Act, if can bé dissed 
with stamped signature of the Certificate Officer ; see Suit, maintainabi- 
“lity of Ss ae P 3 
——-—— under section 7 of the Public Demands Recovery Act, if t to be signed 
by the Certificate Officer with his own hand ; see Suit, maintainability 
Of ane k sii 


Novation—Question of factIntention—Suhstânce of matter ; see „z Equitable 


mortgage = rs 
Nuisance, suit for, on account at ‘iiactercnes of light and air, when maintain- 
able ; see Mandatory injunction 
Voeu, if can be urged in hearing before Coutt—Objection not tapeahia 
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Objection—(Cozid.). 
taken with regard to matter stated in award of the Collector ;see Com- 
pensation toe 

Occupancy holding under Khas Mahal, succhi of Sale for arrears of rent— 
Omission to mention rights of purchaser of occupancy holding on sate 
under Public Demands Recovery Act ; see Suit, maintainability of 

Oral agreement as to subsequent arrangement to be embodied in the terms of a 
formal lease, if nullity ; intention to execute a lease; see Admissibility in 
evidence Sies ene Fi S 

— te oral contract before writing given—-Contract in writ- 

3 see Equitable mortgage re a a3 

ilor Seeding a decree Order made in suit—‘Case’ —Civil Procedure Code, 

Sec. 115 ; see Revision 





„ anomalous—District Judge sending back the record to the primary 
Court tor recording clear findings on points mentioned and to resubmil 
the findings within a certain period ; see Appeal ... Cs ive 

~m appointing receiver subject to giving security, if appealable —Civil Pro- 
cedure Code, O. 43 R. 16), O. go R. t Sub-R. (1) (a) ; see Appeal is 

- —a , disobedience of ~Penal.Cote (Act XLV of 1860), Sec, 188—Promulga- 
tion of order under section 1 14 of the Cote of Criminal Procedure (Act V 
of 1893). f 

It is not sufticient in order to affect a person with the knowledge of an order 
unde: section 144 of the Code of Criminal Procedure and to render him 
liable to convicgion under section 188 of the Penal Code, to show that the 


order had been duly promulgated. It is necessary to prove by positive evi~ 


dence that he has the knowledge that the order has been made. Shaikh 
Abdul v. The Emperor ... aes 
for sale, if can be made by Appellate Court-—Appellate Jecteé isd 





after the expiry of the period for applying for final decree ; see Limita- 
tion . a is a ie 

——— in which properties are to be sold—~Part of mortgaged property pur- 
chased by third party in execution sale ; see Marshalling 

~- „ proper—High Court—Order passed by Appellate Court—Order neither 





under O. 41 R. 23 of the Code of Civil Procedure nor under O. 41 R. 253 
see Appeal is 7 ss ie 
——-— refusing to set aside order of dismissal for default of an application to 
set aside execution sale, if appealable ; see Appeal es see 
Original side of High Court, if subordinate to any other part pf same Court; 
see Transfer... aC see R 
Oudh Estates Act, Sec. S—Primogeniture grant—No evidence: as to wrong 
insertion of name in List ITI ; see Evidence, conclusive 
Partition—Propertics of testator Lidols and persons having right of Mdidetes 
not parties ; see Will sía z 
Party —Substitution—Decree—Civil patie Code (Act V of 908); Sec. t15, 
Q. £ R. 10—Rent suit, if can be converted into title suit. 
To bring a case within order 1 rule to of the Code of Civil Procedure, it 
must be shown first, that the action was commenced in the name of the 


e . 
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Party— (Contd). ` 
original plaintif by mistake, and, secondly, thit the substitution or addi 
tion is necessary for the determination of the real matter in dispute. 

Where there. was not a bona fide mistake on the part of the original plaintiff 
in having instituted a suit on his own behalf, rule 10 of order 1 of the 
Code of Civil Procedure has no application, 

As a general rule a plaintiff cannot be added without the consent of the 


existing plaintiffs. Such consent would be all the more necessary in the 
case of substitution. . 


A brought a suit against B for rent, B alleged that as the property was in 


the possession of the Receiver, the suit should have been brought by him. 
The latter thereupon applied to be added asa co-defendant in the suit. 
This application was rejected by the Court. The Court suggested that the 
Receiver’ might come in and prosecute the suit as the sole plaintiff, 
Thereafter the Receiver made .an application to the Court to be allowed 
to prosecute the suit in place of the original plaintiff and this was allowed. 
Against this order the original plaintiff (A) moved the High Court : 

Held, that even if the order be assumed to be a decree, the High Court had 
jurisdiction under section 115 of the Code of Civil Procedure to deal with 
the matter. J ; 

That the order was made without jurisdiction and could not be justified by ı re- 
ference to the provisions of order 1 rule 10 of the Code of Civil Procedure, 

A third party should not be madea party toa suit for rent so as to convert 
a simple suit for arrears of rent into one for the determination of the title 
to the property in respect of which the rent is claimed, Pravat “Chandra 
Giri v. Amulya Chandra Bhaduri... ae hs 

Payment by acceptance—Creditor taking renewed bill or promissory note for 

*  debt— Consideration for giving time ; see Equitable mortgage 

“Party wall’, meaning. of,; see Mandatory injunction ie y 

Pattah, construction of—Rent, if enhancible—Condition as to non-reduction of 
rent ; see Construction 

Party to a proceeding under the Calcutta Municipal A Act seating to demolition 
of unauthorised structure, if an accused ; see Illegality ex 

Penal Code, Sec. 34, if applicable to a case under para 2 of section 304 ; see 
Murder. ite doa és z aes ae 

maca -— mm, Sec 35—Knowleđge or intention of E person joining in the 
act ; see Murder ide oie n . 

——--———, Sec. 120B>-Charge of conspiracy between two persons to mur- 
tler—Acqvittal of one, effect of ; see Conspiracy .. 





———, Sec. 124A—‘Calculated to bring into hatred or oip or 
excite or attempt to excite disaffection’—To be narrowly construed ; see 
Sedition ae oo ee 

——— an, Sec. 124A--Charge under, prosecitions what to prove ;vsee 

§ 7 Sedition as ae Wits See 

l m, Sec, 124A—English Law ; see Sedition.. 

m, Sec. 124 A—Essence of crime of sedition—What i is p> nished ; 
see Sedition on) eee 
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Penal Code, Sec. 124 A-~Intention of writer, how gathered—Charge in res~ 


pect'of writing ; see Sedition’ 
, Sec. t 24 A—What is punished under ; see Sedition 





« 
os 





, Sec. 153 A—No malicious intention ~Inference of honesty of 
purpose ; see Publishing’ 





; Sec. 153 A~Offence, essence of ; see Publishing 





, Sec, 188, conviction under—Knowledge of order under section 
144 of the Criminal Procedure Code—Promulgation of order—Evidence, 
necra ; see Order, disobedience òf 





5 Sec. 304, Para. 2—Offence ingredient of Intention, common ; 
see Murder 

, Sec. 366—Cohviction for abduction, it ' yalid—Charge of Kia- 
napping ; see Misdirection... wet 








, Sec. 366—Separate charges to be drawn for offences of kidnap- 
ping and abduction ; see Kidnapping .. 








—— ——— , Sec, 409—Amounts, receipt i of and failing to account ; see Cri- 
minal breach of trust 

Permanent partial disablement—Injury, u unusual ` but canneeted- En pliyér, 
when liable to compensate workmen ; see Compensation 

—— settlement, object of ; see Income Tax... $ tee 

Person, if can be convicted under section 201 Indian Penal Code i in an alter- 
native charge under that section with section 302 ; see Charge 





——_——-— , interested in maintenance and worship of family idols, if can 


create additional endowments for the benefit of such idol ; see Will 
Person interested in maintenance and worship of family idols, if can lay down 

rules for the management of the subsequently endowed properties and to 

nominate the persons who should be the Managers thereof; see 


will.. As i T . Da 


Plaintiff, if can be added without the consent of existing plaintiff ; 5 see 
Party es wey tee ies oe 
--——, If to eee under Public Demands Recovery Act—Application 
under Public Demands Recovery Act, Sec. 23—Right under general law ; 
see Suit, maintainability of 
Possession—Law/fully a ee ee re eee of Abii Pre eiial 
+ title. : i 
Possession lawfully attained in the sense that it was not procured by force or 
fraud but peaceably, no one interested opposing, isto be maintained 


against all comers except such as could plead a preferential title. Sri=. 





mati Gouribala Debi v. Probhas Chandra Batabyal ... ui 
~ —— suit for—Decision us to effect of deed - Court, if can grant decree 
Jor ‘less. 


When the effect of a deed, the construction of which not depending on the 
facts of the case, was decided by the Judicial Committee of the Privy 
Council in a suit to recover maintenance allowance, to be settlement of 
properties on the grantee reserving a charge for allowance for the grantor 
and his heirs on the properties, it is not opeh to further consideration) 
Court in a subsequent litigation. 


146 


73 
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Possession—(Contd ). 

A purchaser in execution of a mortgage decree obtained against the mort- 
gagor, who having charge on the property mortgaged it as owner, if his 
greater claim, namely, the right to recover possession of the property is 
disallowed, can claim a right to the charge, if the claim does not rest upon 
any new facts but upon a consideration of what the plaintiff got-by pur- 
chase of the right, title and interest of the mortgagor, the charge being an 
interest in immovable property and transferable as such, Rajah Janaki 
Nath Roy v. Nawab Khawaja Habibulla Saheb Pe 

Police Officer, statement to, in the form of memorandum of what the witness 
said, if available for the purpose of contradicting witiess—Criminal Proce- 
dure Code, Sec. 162 ; see Kidnapping... ies ae 

Possession, evidence of-~Sketch prepared by re peer rae of Police in 
proceeding under section 144, Code uf Criminal Procedure ; see Admissibi- 
lity in evidence i dee 3 a 

; evidence of: -Wilkin s plan of 1887 and Smart’s iiaa of 1909-10 ; 


e—a a 








see Mandatory injunction ... see oo as : 
— , maintenance of—Possession peaceably obtained ; see Posses- 
sion wees ay Bi as a 





——~-, peaceably obtained, how maintained ; see Possession ; ors 

Potteries, land used for, ground rent from ; see Income Tax a8 

Power, modification of, how effected —Director’s power to borrow money ; 
see Articles of Association.. ea vee ‘ae 

—— of Appellate Court to pass sepa in favour of party-not appealing ggainst 
the decree—Appeal against part of the decree ; see Appellate Court 

of company, notice of—Persons dealing with company ; see Articles of 





Association es is es or T 
-= to extend part of Act—Part only extended so asto givea different 
operation ; see Mahomedan Law—Gift - oe on 





bility in evidence CUE er äi soe 
Prejudice—Statements made to Police in the course of iiaeatigitin seve 

examination—Criminal Procedure Code (Act V of 1898), Sec. 162. 

Where in the course of a trial, certain witnesses were cross-examined with 
reference to statements made by theni to the Police in the course of investi 
gation under section 161 of the Code of Criminal Procedure : 

Held, that in ‘the absence of prejudice to the accused, the trial was not 
vitiated. . 

That apart from questions of real prejudice, it was of no avail in revision for 
a petitioner merely to show that out of the numeraus questions and 


answers put in the course of the trial one or more of them was contrary to ' 


section 162 of the Code of Criminal Procedure. 

The purpose of section 162 of the Code of Criminal Procedure is to amend 
for the purpose of criminal trials certain sections in the Evidence Act 
which state what evidence is admissible and inadmissible in certain circifm- 
stances. Apart from section 167 of the Evidence Act, it is open-to'a per- 
son accused to complain for the purpose of section $37’ of: the Code of Cri- 


to investigate, if includes inherent power to take statement ; see Admissi ` 


Pace. 
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Prejudice—(Contd.). 
minal Procedure that he has been prejudiced, e. g. before the jury by 
certain questions contrary to section 162 being admitted and allowed to be 
answered. Sajjad Mirza v. The Emperor _... a 
Presumption—Fixity of rent—Rebutt 1l—Bengal Tenancy Act (v var of 1885) 
Sec, 50 —Fama Wasil Baki papers—Evidence Act (I of 1872), Sec. 9o— 
Liability of enhancement. 

In a proceeding under section 105 of the Bengal Tenancy Act for settlement 
of fair and equitable rent, the tenants relied upon receipts for 20 years to 
show uniform payment of rent as a basis for the presumption under section 
50 of the said Act and the landlord adduced evidence in rebuttal of that 
presumption, of Jama Wasil Baki papers of more than 70 years old : 


Held, that the genuineness of the Jama Wasil Baki papers being-more than 
70 years old, could be presumed under section go of the Evidence Act; that 
these papers had the effect of rebutting the presumption under section 50 
of the Bengal Tenancy Act by showing that previous to the 20,years for 
which uniform payment of rent had been shown there was realisation of 
different rates of rent. i 

The liability of enhancement was imposed not by Jama Wasil Baki papers 
but by the law which in the absence of the presumption under section 50 of 
the Bengal Tenancy Act or upon rebuttal of that presumption imposed a 
liability to enhancement upon tenants.. Nirod Krishna Ghose v. Maha- 





rajah Bahadur Sir Prodyot Coomar Tagore ..: ais aise 
-——_——Qusband and wife—Mutation of name—Acts done by husband ; 
see Mahomedan Law—Gift vee sa tee 


Primogeniture grant—Oudh Estates Act, Sec. S—Name entered by mistake 
in List III —No evidence ; see Evidence, conclusive ie ies 


Privy Council Practice— Record including unnecessary Documents. 
In appeals to the Privy Council the record should not include immaterial 
documents, In case of dispute between the parties as to what should be 
included a reference to the High Court, or its” Registrar should be made, 


It does not follow that because unnecessary documents have been printed in 
India, they should be included in the books bound up for their Lordships. 
It is the duty of the solicitor in this country to make a selection of the 
necessary documents, The other papers should be ready at hand in case 
they are required. In cases of doubt the solicitor should take the advice of 
counsel on this point, for which purpose, on application being made, a fee 
will be allowed. Sonaton Pal v. Galstaun 

—Rule, when concurrent findings of ‘fact— Applica. 

tion to have fresh evidence admitted, duty of applicant. 








The usual rule is not to displace a conclusion of fact upon which both Courts 
in India had concurred, there being considerable evidence both 
ways. 


When application is made at a late stage in the case to put in evidence 
res noviter ad notitiam perventa, one of thé primary duties of the appli- 
cant js to show that it was owing to no want of diligence an his part that 
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Privy Council—(Conid.). 
the matter was not discovered before. .Kachirgddi Nogireddi v. Saki- 


reddi Chinna Narayanareddi 


$ , appeal to—Record—Documents ; see Privy. Council 





practice we ts os S ai Duais 
— practice in appeals in Criminal cases ; see Irregularity 
Private defence, plea of—Burden of proof ; see Murder 
Proof—Exemption—Workmen’s Compensation Act, 11(6); see -Compenia- 








- tion wee ve 
Properties, if EA debutten -income if charged for expenses of the worship 
of the family idol ; see Will oe Pe 


Property, vesting of—Devolution of mortgagor's Ponen on his death to in- 
solvent—Receiver in possession of property ; see Res judicata 

Provincial Insolvency Act, Sec, 16(4) ~Devolution of mortgagor's jro eriy 

on his death to insolvent —Receiver in possession of property—Mortgagor’s 
property when vested in Receiver ; see Res judicata 

——, Sec. 16 Sub-Sec. (5)—Secured PERET E 

of property in Receiver—Devolution of mortgagor’s property on his death 

to insolvent ; see Res judicata ee sis dee os 

Provincial Small Cause Court’s Act, Sec, 32(2)—Officer subsequently 

vested with Small Cause Court powers or with increased powers; see 

Revision its aay Ay ve m one 

s Sch. I] Art. 31, applicability of ; see 
Jurisdiction. .. wae vee 

Publishing—Pidlic interest—Raitor, duty of—Class hatred—Mal ex Hoey 

: of purpose—Presumption—Penal Code (Act XLV of 1860), Sec. 153A — 
Criminal Procedure Code (Act V of 1898) Sec. 562. 














ne 








The editor ofa news-paper has certain public duties one of which is to. 


publish mattters which it is to the public interest should be known and if 
he does so honestly he is not liable to be dealt with by Criminal Court. 

The essence of an offence under s@ction 153A of the Indian Penal Code is 
malicious intention, lf there is no malicious intention in the publication, 
honesty of purpose may be inferred. 

“The newspaper had givena perfectly legitimate, sensible piece of news 
without any intention to utilize that piece of news for the purpose of pro- 
moting or furthering class hatred ; even if the news is of such a character 
that it is possible to suppose that some people reading it may momentarily 
or foolishly be induced to entertain unreasonable feelings towards the class 
of other people this is not enough to bring it within the mischief either of 
section 153A of the Indian Penal Code or section 108 of the Criminal 
Procedure Code, Hemendra Prasad Ghose v.. The Emperor 

Public Demands Recovery Act, Form No. 1, omission of names and figures 
in a portion of—Columns of tabular statement in Form No, 1 properly 
filled up—Certificate sale, if rendered void ; see Suit, maintainability 
of ... Gs 

















s proceedings under, if governed by section 9 
of the Limitation Act ; see Suit, maintainability of 


RAGE. 


30 
454 
44i 
131 


244 


544 


432 


73 


73 


Von, XLV.] “INDEX OF CASES, : 


Ld 


Public Demands Recovery Act, Sale under, if valid—Death of judgment- 
debtor -after attachment and before saleș'see Suit, maintainability - 
of e - iy a we eee ve ue 

„ Sale under—Omission-to mention rights of 

purchaser-of occupancy holding under Khas Mahal, for arrears of rent ; 

see Suit,-maintainability of ise pee sie NN 

, Sale under—Omission to publish sale-pro- 























clamation, effect of ; see Suit, maintainability of... 





„ Sec. 7, notice under, if can be -signed-with 


stamped signature of the Certificate Officer ; see Suit, maintainability 
of ... see ais ate ou eee is 
Pucca building, erection of, before tenancy began— Lessee, when lessor, erec- 
ted pucca building—Compensation ; see Ejectment 
Puisne mortgagee paying off prior mortgagee—Suit for money, maintainåbility 
of—Contract Ačt, Sec. 69 ; see Remedy ods afte ase 
Punyaha Nazar. if liable to assessment to Income Tax; see Income 
Tax Fi iw ae tee ve ai 
Purchaser, interest ` of, in the property sold in execution of decree against 
minor on a simple bond executed by him for debt due by his father ; see 
Hindu Law ase E eos ci Sea 
= of equity of redemption, not made party in mortgage suit, if can 
apply to set aside sale held under mortgage decree ; see Ejectment ia 
of equity of redemption not made party in mortgage suit, remedy 








of—Purchaser @ execution of mortgage-decree ; see Ejectment: ` wee 
Ready —Cargo ; see Charter party ie 
Receiver-ot Mutt—Loan by Mohunt for purposes “of " Mutt—Incéme—Forms 
of decree ; see Hindu Law oo ate vee 


Recitals oftboundaries in documents of third SET E SE dead ; see 
Admissibility in evidence... . vee 

~ of boundaries 'in:doc uments of third- parties ; see Admissibility -i 
evidence zi: Ss £: ves ua 

~——--—— of boundaries of lands-ia döciments, if admissible against third party 
as regards description of boundary oras regards -nature of land ; see 


Admiśsibility in evidence ... i ie 
Redemption—Mortgage not solely usufructuary—Separate charge— Right 
to redeem charge-also ; see Mortgage... vee eee 
Registration Act, Sec. 17—Memorandum-of - “agreement—Statement of fact; 
see Equitable mortgage i 5 iis © ke 


—, Sec. 49—Transfer of Propériy Act, Secs. 105, io} [setter 
of instruction to draw upa lease—intention not'to effect and embody an 





agreement between parties ; see Admissibility in evidence ` 
Regulation XI-of 1825, Sec. 4 abs wi 
Remedy—Fuisne . mortgagee paying-off prior mortgagee—Suit = money ‘so 
paid—Transfer of ‘Property Act (IV of 1882), Sec. eae Act: (IX 
of 1872), Sec. 69. ` ~ 
A second mortgagee, PEAN the amount due “under a decree obtained by 
the first mortgagee'on his mortgage, to save the mortgaged property front 
3 2 ` 
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s 
pena Contd). : : : ar wt 
sale, can institute a suit for recovery of the money so deposited by him. 
It is open to him to proceed, either under section 69 of the Contract Act 
or under section 74 of the Transfer of Property Act. He-is not restricted 
to his right of suit under section 74 of the Transfer of Property Act. 


A mortgagee who abandons his lien underthe mortgage is competent to . 


bring a simple suit for recovery of the money the payment of which created 
alien in his favour. Durga Charan Chandra v. Ambica Charan 
Chandra . .. me a dee Saat x 

Rent, ground, for permanent shops at Hats and Basars, if liable to assessment 
to Income Tax ; see Income Tax 





——, ground, from land used as brick fields ; see Income Tax a 
——, ground, from land used for potteries 3 see Income Tax eee se 
-— , enhancement of - Condition that the rent could not be reduced 3 ; see 
Construction... sa se pe aaa 
, enhancement of, liability of—Jama Wasil Baki papers ; see Presump- 
tion ae ie tos oes i “eee 
——, suit for—Suit, if can be converted into ; title suit ; see Party .. bes 
—, whether fixed in perpetuity ; see Construction .. * eee a 


Res judicata—Prior suit by joint family manager—Decree therein as binding 
minor members— Privy Council practice—Raising questions abandoned 
in the High Court—Code of Civil Procedure (Act Vof 1908) S.11 
Expl, 6. . , 
lf the Court considers that the manager of a joint Hindu family gvas acting 
on behalf of minor members in a previous suit, then a decree obtained is 
binding on them under S. 11, explanation 6, Civil Procedure Code, Itis 
a question of mixed law and fact, 

A point of law given up in the High Court can be raised before the Privy 
Council so long as it is a pure point of law and it is not unfair to raise it. 
Lingangowda Dodbasangowda Patil v. Basangowda Bistan- 
gowda Patil . no 

Provincial Insolvency Act au of 1907) Sec.. 16. Sub- Secs. 4, 5— 
Mortgaged property devolving on an insolvent—Vesting in Receiver— 
Foreclosure suit—Receiver not a purty—Decree not Res judicata—Code 
of Civil Procedure (Act V of 1908) S. 11, 

Where a mortgagor dies and his property devolves uponan insolvent over, 
whose estate a Receiver has been appointed, a decree for foreclosure in_ 


—. 





favour of the mortgagee in a suit to which the Receiver has not been made 


a party is not res judicata against him even though he has been heard on.. 


petitions and objections against the decree, 


PAGE, 


The moment the property devolved on the insolvent it vested in the receiver - . 


already appointed and he alone was entitled to deal with the equity of 
redemption under section 16, Sub-section 4 of Act IlI of 1907. 

The alternative in the.section applicable to vesting in the Court is inserted 
to provide for the case of a Receiver not being appointed at the same time 
as the adjudication of insolvency was made and to foreclose an argument 

"that vesting was suspended. yntil the actual appointment ofa Receiver, 
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Res judicata—(Contd.). y 
Sub-section 5 of the section does not imply that the secured creditor is 
entitled to dea} with the security as if there had been no vesting in the 
Court or the Receiver, and proceed in an action against .the mortgagor in- 
the absence of the person to whom the equityof redemption has been 
assigned by the operation of law. Kala Chand Bae v. Jagan- : 
nath Marwari va va 544 
Suit for scheme of settlement F debottar ie performance of 
worship— Plaintiffs and defendants alike described as “‘shebaits’’—Suit 
not one by the Idol—Subsequent suit in -Idol’s name—Suits not between 
the same parties—Civil Procedure Code (Act V of 1908), S, 11. 
A suit brought by the shebaits of an Idol, against defendants similarly des- 
cribed, on the footing that there is debottar property, for framing a 








scheme of management and for performance of worship, cannot regarded 
as a suit by the Idol, since he must also be regarded asa defendant, 
which would be a reductio ad absurdum. 

A finding in such a suit that the property was not proved to be debottar 
is not res judicata in a subsequent suit for a declaration that the property 
was owned by the Idol, in which suit he isa plaintiff, represented: by.a 
shebait (one of the defendants in the earlier suit), since the suits are not 
between -the same parties. Radha Binode Mandal v. Sri Sri Gopal 


Jiu Thakur _... hs Y onin Ne wo ee 605 
Revenue in respect of accreted land, when payable—Accretion by gradual 

accession—Assegsment under Act IX of 1847 ; see Alluvion ... ae * 520 
Riparian owners, rights of—Accretion, gradual—Reformation is situ ; see ` 

Alluvion at tes 520 


Review—4/ plication iiisisd by Second Subordinate Judge—Second Subor- 
dinate Fudge subsequently became first Subordinate Fudge of that Dis- 
trict--Application jor review to be presented to whom—Bengal Civil Courts 
Act (XH of 1887), Secs, 3, 13—Civil Procedure Code (Act V of 1908), 
Sec. 24—Transfer—Furisdiction, ® 

By assigning some particular civil business to the Subordinate Judge’and 
thus arranging for the administration, the District Judge cannot divest the 
Subordinate Judge of the jurisdiction which had been conferred on him by 
the Local Government under the provisions of Sub-section (1) of section 
13 of the Bengal Civil Courts Act. 

An application for setting aside an execution sale under order 21 rule go of 
the Code of Civil Procedure was dismissed’ for default bY the Second 
Subordinate ‘Judge -(Mr. Sen) on the 2oth March, 1926. On the 16th 
April, 1926, Mr. Sen was putin charge of the business attaching to the 
Court of the First Subordinate Judge of that District. On the zoth April, 
1926, the petitioner ‘made am application for review under order 47, rule 1 ` 
of the'Code of Civil Procedure before Mr. Sen, who ordered the petition 

«a to be transferred to the Second Subordinate Judge’s Court. In accordance 
with that order, the petitioner refiled the application in the Court of the 
Second Subordinate Judge, who directed it to be registered and notices to 
issue on ' it upon the parties, Thereafter the petitioner applied to the 


, ` e e ° 
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Review—(Contd.). ~a 

District Judge for transfer of the petition from the Second Subordinate 

Judge’s Court to the Court of the First Subordinate Judge. The District 

Judge refused the application : . 
Held, that Mr, Sen was competent to deal with the application for review 

and that he should not. have returned the petition. 


` That the District Judge should have transferred the petition to the file of Mr. 


Sen. Kasiswar Roy v. Satya Prasanna Dass - ny an 
Revision—Civil Procedure Code (Act V of 1908), Sec. 115—Appeal—Order 
. amending decree—Revision, power of, when exercised—Adjudication in 

a ‘case’. ` , 

Per Curiam: An appeal lies against an amended decree but not against an 
order amending the decree. An amended decree supersedes the original 
decree. As appeal lies no application for revision under section 115 of the 
Code of Civil Procedure is maintainable, 

The powers of High Court under section 165 are discretionary and the 
powers of revision are not exercised when a more appropriate and far more 
complete remedy is open to the applicant. 

Per Page,J: An order amending a decree is an order made in the suit, 
It is not a separate ‘case’ and is not a separate adjudication in a ‘case’ 
within the meaning of section .115 of the Code of Civil Procedure. Mrs. 
Alice Maud Hussain v. J. C. Galstaun ws e i% 

-—— Şurisdiction—Failure to Yoin party—Material irregularity in 
exercise of jurisdiction—Code of Civil Procedure (Act a of 1908), 
Sec. 115. 

The appellants sued in Ajmer to recover from the respondent possession of 
land. They alleged that the land was included ina certain mortgage, 
and consequently that their predecessor in title acquired it as purchaser at 
a sale under a mortgage decree. The mortgagor was not made a party, 
though it appeared that unless the land passed under the sale jt belonged 





to her, The Subordinate Judge found that the land was included in the . 


mortgage and decreed the suit ; his decision was affirmed by the District 
Judge. In revision proceedings, governed by section 115 of the Code of 
Civil Procedure, the Chief Commissioner found that the description in the 
mortgage did not inclyde the land in suit ; he accordingly dismissed the 
suit : 

Held, that the Chief Commissioner had power under section 115 to entertain 
the proceeding in gevision, since to decide the suit in the absence of the 


* mortgagor was to “‘exercise jurisdiction with material irregularity”, that as - 


the proceedings lay, the Chief Commissioner had power.to .make such 
order as he thought fit ; and that as their Lordships agreed with the view 
he took, his order should be affirmed. Umed Mal v. Chand Mal 
——Furisdiction—No objection by parties—Provincial Small Cause 
Courts Act (IX of 1887). Sec. 32 Sub-Sec. (2)—-Suit treated as ordinary 
suit—Suit subsequently transferred to Small Cause Court side. - 
Sub-section.(2) of section 32 of* the. Provincial! Small Cause Courts Act 
applies to the case where the same officer who originally entertajned the 
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Revision—(Conid.). 
suit is subsequently vested with Small Cause Court powers or with in- 
creased powers. ` , 

The High Court declined to interfere in revision where no objection was 
taken and parties submitted to the jurisdiction of the Court. 

The petitioner instituted a suit on the 12th February, 1925 for realisation of 
Rs, 195-14. upon a bond alleged to have been executed by the defendant, 
the opposite party, From 12th February to 18th December, 1925, the suit 
was treated as an ordinary money suit. The written statement was filed 
and issues were settled. Subsequently another Munsiff took charge of the 
Court on the 18th December; ‘1925, who was invested with Small Cause 
Court powers up to Rs. 250. Thereafter he passed an order transferring 
the suit in question, in which no evidence had up to then been recorded, 
from his ordinary file to the Small Cause Court file and disposed of the 
case under the Smal! Cause Court procedure and dismissed the suit. No 
objection was raised by the plaintiffs at the time when the suit jwas 
transferred : ; 

Held, that the objection as to jurisdiction not being raised at the trial, could 
not be entertained in revision. Dhananjoy Das v. Ram Chandra 

~~ =— Sale in execution of rent decree—Suit valued at less than Rs. 100— 
Appellate Court setting aside the sale for gross under-statement of valu- 
ation and suppression of notices—Bengal Tenancy Act, Sec, 153 Explana- 
tion ; see Appeal eee a ove ees 

Revision, power of, by High Court, when not exercised ; see Revision z 

Sale—Hindu Law—Sale of joint family property challanged—Purchaser 
establishing existence of legal necessity for bulk but not whole of purchase 
money—Decree setting aside sale on condition of refund to purchaser of 
amount so established, 

In a suit to set aside a Hindu father’s sale of family property the purchaser 
proved that he gave adequate consideration (Rs. 3,500) ; that he acted on 


good faith, and that on inquiry he ascertained that the bulk of the pro- 
ceeds (Rs, 3,000) was to discharge family debts. 

Held, (1) that on principle the question in such cases is not a matter of 
arithmetical calculation, but whether the sale itself is one which was justi- 
fied by legal necessity ; 

(2) that, in, accordance with authority, where a purchaser acting in good faith, 
upon due inquiry, is able ta show that tne sale itéel@ was justified by 
legal necessity he is under no obligation to inquire inte the application of 
any surplus and is not hound te make payment of such surplus to the 
members of- the family challenging the sale, and 

(3) that in such casesa decree setting aside a sale on condition of refund 


to the purchaser of the amount shown to have been required for necessity . 


is contrary to, authority. Srikrishn Das v, Nathu Ram ... ise 
—, if valid—Alienation by manager of joint family business—Satisfaction of 


pre-existing debt-—Application of bulk of "sale proceeds tothe debt. 


Balance utilised in carrying on the sale ; see Hindu Law 
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Salo, order for, if can be made by Appellate Court—~Appellate decree passed | 

after the expiry of the period for applying for final decree ; see Limi- 

tation . tos vee 297 
—- by Hindu father of family Sropaiiý, if valid—Test—Legal KAE 3 See 

Sale ee DE iR sve Jee 386 
— under mortgage decree—Purchaser of equity of redemption, not ads 

party in mortgage suit, if can intervene in mortgage suit to set aside sale ; , 

see Ejectment ... : se oes a nee soe 4 
— under Public Demands Recovery Act—Effect of omission to mention rights 

of purchaser of occupancy holding under Khas Mahal, for arrears of rent ; 

see Suit, maintainability of... ass ees we as 73 
—— under Public Demands Recovery Act—Effect of omission to publish sale 

proclamation ; see Suit, maintainability of ste syi 73 
— under Public Demands Recovery Act, if valid—Death of fadenest- dotor 

after attachment and before sale ; see Suit, maintainability of Oe 73 
— under Public Demands Recovery Act, suit in Civil Court for eae aside, 

when lies ; ore Suit, maintainability of obs “ee 73 
Scheme of management, framing, suit for—Suit by Shebaits against Shebaits : 

—Suit by dol; see Res judicata én oe sae 605 


Second appeal—Order of an appellate Court refsing to set aside execution 
sale—Question between judgment-debtor and decree-holder auction-pur- 
chaser ; see Appeal se oe re woi 557 

Security bond—Criminal Procedure Code (Act V of 1898), Coe 107, 117(1) 
4193 247 Absence of complainant—No evidence—Discharge. 
Section 247 of the Criminal procedure Cade is not applicable to proceed ngs 
under section 107, ln such proceedings, no summons is issued and there 
is no accused, P : i 

In a proceeding under sectign 117(1) of the Code of Criminal Procedure, the 
Magistrate is entitled to hold under section 119, in the absence of any evi- 
dence on behalf of the complainant that it is not proved that the person in 
respect of whom enquiry is made should execute a bond and to order his 
discharge. Asraf Ali Saiyal v. Nasu Sarkar .. “ss a 211 

Sedition— Penal Code (Act XLV of 1860), Sec. 1244—Englisk faw—Prosecu- 
tion, what to prove-—Intentional attempt—Tendency to promote—Inten- 
tion, how gathered—‘Calculated to bring into hatred......,..disadffection”, 
construction of—Interests of State—Object, if vindictive. 

Section 124A of the Indian Penal Code represents in substance the English 
law of sedition, although í ‘much more compressed and more distinctly 

expressed”. 

In a charge under section 124A of the Indian Penal Code, the prosecution ` 
must prove to the hilt that the intention of the writer or the speaker, who- 
ever he may be, is to bring or attempt to bring into hatred or contempt or 
excite or attempt to excite disaffection towards the Governmerit establish- 
ed by law in British India. The essence of the crime of sedition, therefore, 
consiéts in the intention with Which thelanguage is used. What is ren- 
dered punishable by section 124A, is the intentional attempt, successful or 


otherwise, to rouse as against Government thé feelings enumerated i in the 
: He sth ejst ik 


Vor. XLV.] . INDEX OF CASES, 


, 


Sedition—{Conid.). 
section and a mere tendency in an article to promote such feeling is not 
sufficient to justify a convictions. 

The intention of a writer or a speaker, however, has to be gathered from the 
language used in the particular article orspeech whichis the subject 
matter of the charge . When a man is charged in respect of anything that 
he has written,. the meaning of what. he wrote must be taken to be his 
meaning and that meaning is what his language would be understood by 
the people to whom it is addressed. But while the intention is to be judged 
from the language itself, the offending article must be read as. a whole in 
a fair, free and liberal spirit. 


The expression in section 124A ‘‘Calculated to bring into hatred or contempt 
or excite or attempt to excite disaffection” is, as a rule, to be very narrowly 


construed so as to interfere as little as possible with the liberty of the’ 


subject and the freedom of speech. 


If a party publishes any matter in a newspaper and it contains no more than 
a calm, dispassionate and quiet discussion showing possibly a little feeling 
in the man’s mind, that will not be sedition ; but if the article goes beyond 
and attributes improper and dishonest or corrupt motive and thereby is 
calculated to excite tumult, then it is sedition. 


While a very large amount of latitude is and must be allowed to writers in 


the public press, the interests of the State must at the same time be not | 


lost sight of and writers cannot under the guise of criticism of public affairs 
be allowed to indulge in attributing base, improper or dishonest motives to 
those who carry on the work of the Government of the country. 


The object of the Crown in instituting proceedings under section 124A is not 
to take vindictive action. Satyaranjan Bakshi v. King- 
Emperor... om 

Seditious writing—Interests of State ; see “Sedition 

-——— writing, what constitutes ; see Sedition aa 

Shebait, not founder of ancestral idols, if can affect the dispositions created by 
the founder of idols—Shebait endowing property for use and benefit of 





ancestral idols ; see Will er we Ni eas 
~~, not founder of ancestral idols, if can alter the line of Shebaits as 

laid down by the founder of idols ; see Will fae ie 
ram „» not founder of ancestral idols, if can endow property for use and 








benefit of idols ; see Will ... ove œ 0 ase iad 
Ship, when arrived—Place named in the charter party; see Charter" 
party ae ase ae ise ven eee 
-~ owner, right of —If can be qualified —Provision of the cargo ; see Charter 
party es aes ave see os 


—-~ owner, right of—Provision of the cargo ; see Charter party 

Ship-owner, when can claim damages for detention or demurrage ; see 
Charter party .. | sss we See oe 

, and charterer, contract of ; see Charter party ase 

Sketch prepared by Sub-Inspector of Police in procéeding under section 144 of 





743 


PAGE, 


638 
638 
638 
41 
41 
41 
165 


161 
161 


161 
161 
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Sue. Na . PAGE. 
Sketch—(Conid.). g : 
the Code of Criminal Procedure—Evidence of possession ; see Admissi- 
bility in evidence - us iss 537 
Special Act—Special orócedare sovi; see Suit, maintainability of ise 73 
Special procedure provided by special Act, effect of ; see Suit, maintainability. 
of ... ae ae hee eee su ‘ae 73 
Specific performance or damages against Karta—Death of Karta—Substitu- 
` tion of son and grandson as heirs—Claim for specific performance aban- 
doned—~Decree for money. had and received, if can be passed ; see 
Amendment - ... ves one we 313. 
Stall fees paid by daily sellers at t Hats and Baszars, if liable:to idssosumiant to 
income, tax ; see Income Tax ie . 323 
Statement i in document regarding boundaries of land—Third party Evidence 
Act, Sec. 9; see Admissibility in evidence Bok x oe 55 
———-—--- made by accused before the investigating Police Officer —Police 
Officer not acting under section 78A of the Calcutta Police Act—No requi- 
sition to Superintendent of Police in Mofussil for procuring desired inform- 
ation—Criminal Procedure Code, Sec. 162; see Admissibility in 
evidence we ts i i Ex 15 
— to Police Officer in the form of memorandum of what the witness 
said, if available for the purpose of contradicting witness—Criminal Pro- 
cedure Code, Sec, 162 ; see Kidnapping te ` 561 
Statements that certain other lands lie on the boundary of the'land forming ` 
the subject matter of the document, if admissible in evidence ; see ĝdmissi ` 
bility in evidence ` sé sag aus 138 
Statute, construction” of-—Absurdity ; 3 see Cómpensation te a 185 
„construction of—Two Acts inconsistent-or repugnant ; see Income 
Tax ane * hee E TAN Cae ae a “te 323 
‘Step in aid of execution—Order for transmission—[imitation Act, Sch. J,- 
Art. 183 ; see Execution of decree ie ts de secre 507 


` Suit maintainability of—Certificate sale, suit to set aside—Fraud disproved 
— General law—Public Demands Recovery Act (UI'B.C. of 1913), Secs. 7 
23, 37—Irregularities—Injury—Signing of notice—Stamped signatute— 
Omission to publish sale proclamation~~ Omission to mention encumbran- 
ces—Non service of notice before sdle proclamation Death of judgment- 
debtor after attachment and before sale—Limitation Act (1X of 1908), 
Sch. I Art. 12 are point—Lis pendens: 


The omission of “names and figures in a "portion of Form No. I, "appended 
to the Public Demands Recovery Act, the columns of the tabular state- 
ment i in that Form being properly filled up, is nota material oneand ` 
does not invalidate the certificate sale. 


_ It is not incumbent on the Certificate Officer. to mre ‘the notice inter section : p 
7 ofthe -Public Demands Recovery Act with his own hand. It may be, 
sS signed with stamped signature. ais on wo eho 


Noneservice of notice to the-certificate debtor béfore'proclamation of sale is “~*~ 
drawn-up is a' mere irregularity not causing injury toany party. ->>> >> -~ I- 
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Vor. XLV.] ‘a INDEX OF CASES, SSG gag 715 


Ld “37 T PAGE. 


Suit, maintainability—(Contd). 

The purchaser of an occupany holding under the Government Khas Mahal 
sold for arrears of rent, takes it with certain defined rights, the omission 
to mention which does not invalidate the sale held under the’ Public De- 
mands Recovery Act. 

Omission to publish sale proclamation is not t fatal to the sale held under 
Public Demands Recovery Act. 

The death of a judgment-debtor after attachment of property and before sale 
under the Public Demands Recovery Act, does not necessarily invalidate 
the sale ; such a sale is good unless appropriate steps are taken to have it 
set aside : 

A suit for setting aside a sale held under the Public Demands Recovery Act 
in Civil Court only lies on the ground of fraud and not on the ground of 
irregularities in the conduct ofthe sale. Ifthe allegation -of fraud is 
negatived, the suit fails, the questions asto irregularities in the conduct 
of sale can be determined by the Certificate Officer under section 37 of the 
Public Demands Recovery Act : ' l 

Per Graham, J : Where a special procedure is provided bya special Act 
for setting aside sales, that procedure must be complied with, 

Though the plaintiffs appellants disclaimed any reliance upon the Public 
Demands Recovery Act and sought to base their claim upon their para- 
mount right under the general law, it was incumbent upon them to pro- 
ceed under the Public Demands Recovery Act as they at an earlier stage 
of the proceedings made an application under section 23 of the Act. 

Per Curiam: The plea of lis pendens not raised in the pleadings nor in the 
‘issues and raised for the first time at the hearing of second appeal, is 


disallowed. 

Under Article 12, Schedule I of the Limitation Act, the starting point for 
limitation is the date on which the certificate sale has become final and 
conc lusive.and cannot be disturbed by any of the means provided in the 
law of procedure except by means of a suit to which the Article is held 
to apply. 

The certificate sale were confirmed'on the grd-January, 3rd February and 
24th February, 1919. An application was made to the Certificate Officer ` 
to set aside - the sales and they were set aside on the roth April, 1920. 
On appeal to the Collector, the orders were reversed and sales confirmed 
on the 18th May, 1920: 

Held, that a suit brought on 3rd June, 1921 was not barred under Article 12 . 
Sch, I of the Limitation Act, as allowance was to be made for the period 
occupied in serving notice on the Secretary of State : 

Section 9 of the Limitation Act has not been extended to proceeding under 
the Public Demands Recovery Act. Hara Prosad.Gain v. Gopal 


Chandra Gain ie an sis ;, 73 
Suit, value of—Value of mesne profits ‘eid along with value of land ; see 
Mesne profits .. oo ; 462 


—— by Idol—Suit instituted by shebaits against shebaits—Framing scheme of 


-management ; see Res judicata ay on as “ove 605 
. . 


a 
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Suit by shebaits against shebaits for framing schemeof management—Finding 
that property. not Debotter—Subsequent suit for declaration that the pro- 
perty -was owned by Idol ; see Res judicata vas 

-~-—— filed in Original Side of High Court—Application for Goan if governed 
by ‘Civil Procedure Code, Sec, 23 ; see Transfer ... ` 

-— for framing scheme.of management—Suit instituted by shebaits against 
shebaits—Suit by Idol ; see Res judicata tug me 

~; for money, maintainability of—Puisne mortgagee paying off prior mort- 
gagee—Transfer of Property Act, Sec. 74—Contract Act, Sec. 69; see 
Remedy a 3 és is ies ai 

~—— for nuisance on account of interference of light and air, when maintain- 
.able ; see Mandatory injunction ‘ i see 

-—— for price of fruits--Provincial Small Cause Court's s Act, Sch. If Art. 31; 
see Jurisdiction... a ae 

~—— for rent——Suit, if can be converted into title suit ; see Party . a 

~——- for setting aside sale under the Public Demands i Recova. Act, in Civil 
Court, when lies ; see Suit, maintainability of 

—— on mortgage, if maintainable -against third broihor -Mortgage by three 
brothers governed -by Dayabhaga School—Joint and several covenant— 
Suit barred.against two brothers ; see Mortgage... : os 

—— on. mortgage—Mortgage by three brothers governed by Dayabhaga. school 
—Joint and several covenant—Suit barred against two brothers—Suit,. if 
maintainable against the third brother ; see Mortgage oa 

——— treated as ordinary suit—Officer originally entertaining gthe .suit subse- 


quently vested with Small Cause Court powers—Suit transferred to. „Small 


Cause Court side—No objection by parties ; see Revision... as 
Survey map—Title—Possession ; see Mandatory injunction a wee 
“Talaknama’’—Words used are ambiguous—Intention ; see Mahomedan Law 

Divorce oe ne ots son vee 


‘Words used are “express” or well understood as implying divorce 
—Husband—Intention ? see. Mahomedan. Law—Divorce an 

Tenancy, how regulated—Bengali or English month—Documents and circum- 
stances ; see. Ejectment ... oo a 





Theft, committing .and member of an unlawful assembly to commit theft— 
Joinder of offences—Irregularity ; see Hlegality ... nee 


ane 


Transaction, same, forming part of, what constitules—-Question of fact ; see 
Mlegality " aa ats sae Sale 


° Transfer—A pplication for setting aside execution sale—Application dismissed 
for default by second Subordinate Judge—Second Subordinate Judge 
appointed First Subordinate Judge ; see Review ... 


—-—— ; Application, to. Division , Bench—Suit instituted in the Original 
Side—Civil Procedure Code (Act V of 1908), Secs. 3, 23—‘District 
Court’ 


An application to the Division Bench of the High Court to transfer a - suit 
filed in the Osiginal Side ta the . Court at-Arrah within the limits oft the 


Province of Behar and Orissa, is incompetent. The allowing .of;such 


Paor. 


605 


qt 


571 


57% 
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Transfer—(Contd.). 
application will interfere with the settled practice and constitution of the 
Court, : 

The Original Side of the High Court is not subordinate to any other part, of 
the same Court : : 

Such application for transfer is not governed by. section 23 of the Code of 
Civil Procedure. The Division Bench is not the proper forum to which 
such an application can be made. ; 

The words ‘District Court? wherever they appear in the Code of Civil Pro- 
cedure do not mean and include a High Court in the exercise of its Origi- 
nal Civil Jurisdiction: Shaikh Hyat Mahomed v. Shaikh. 
Manna wis see i a ss waa 


Transferee let into possession of property under unauthorised transfer, a tres- 
passer—Property of a Sunni Mahomedan minor ~ Transfer by mother and 
uncle of minor ; see Ejectmett aes css RA 

Transfer of appeal by District Judge to Subordinate Judge after éaibaistion 
of finding sent down by the former to the primary Court, if valid ; see’ 


Appeal ak e 2 
Transfer of Property Act, Sec. 3—Notice of Mortgage SA bsteniion: ae 
enquiry ; se¢ Equitable mortgage ar te 





, Sec. 48—Mortgagee, when looses his right of 


to —_— 





priority ; see Equitable mortgage see os ay 
, Sec. s59—Document duly executed but not regis- 
tered—Document fsvecued but not attested, and registered—~No plea 
of invalidity of document—Mortgagee adducing evidence as to execution ; 


—— 











see Mortgage ... . a see eo : 
es Sec. 61—Anomalous mortgage—Separate charge— 
Right to redeem charge also ; Civil Procedure Code, O. 34 R.1; see 





—_< 





Mortgage ket eee one ove tee ree 
———-, Sec, 62, if consistent with Sec, 61 : see 
e 


Mortgage ia vee tos nea eas wre 

-——,, Sec. 74—Suit for money paid by puisne mortgagee 

if maintainable—Puisne mortgagee paying off prior mortgagee ; see 

Remedy ova vee oe ase a vee 

——— -—---—, Secs, 105, 107—Registration Act} Sec. 49—Letter 

of instruction to draw up a lease—TIntention not to effect and embody an 

agreement between parties ; see Admissibility in evidence... sis 

—_——-——— (IV of 1882) Secs. 122, 123—Indfan, Registration 
Act (ILI of 1887) Secs. 47, 49-~-Adoption by donor of a son after? execution 
of deed of gift and delivery thereof. but before registration. 

Between the dates of the gth September 1891, being the date of execution 
of a deed of gift for charity in respect of income of certain immovable 
properties set apart, and the 15th September 1891, being the date on 
which the deed was registered the donor adopted a son by deed dated the 
roth September, and further executed on the rith September a deed of 
guardianship to the newly adopted ‘son,and on the 12th September a parti- 


tion deed between himself and his adépted son. The deed-of gift was 
. ; 




















PAGE. 


TE 


577 


395 


395 
19! 


32 
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Transfer of Property Act—(Contd,). 
delivered on the day of its execution to one of the trustees on behalf of 
himself and the other trustee. . 
Leave to appeal being granted on the question of law, namely, ‘whether 
an adoption of a son by a Hindu made after the execution and delivery of 
a deed of gift, but before registration thereof, rendersa deed void as: ` 
against the adopted son”, ` ` 
Held, dismissing the appeal, that the provision of section 123 of the Transfer 
of Property Act can be reconciled with section 47 of the Registration Act, 
on the view that while registration is a necessary solemnity in order to the 
enforcement of a gift of immovable property, it does not suspend the 
gift-until registration actually takes place, and that when the instrument 
of gift has been handed by the donor to the donee and accepted by him, 
the former has done everything in his power to complete the donation, 
and to make it effective. T. V. Kalyanasundaram. Pillai v. Karuppa 


Mooppanar ... avi ee - 435 
Transmission, order for—Ministerial ° rder— Limitation Act, Sch. 1. Art. oe 

Step in aid of execution ; see Execution of decree.. es vee 509 
Trial, if vitiated—Failure to inform the accused of bis right „under section 191 

of the Code of Criminal Procedure ; see Irregularity . ee as 441 
—————, if vitiated—-Witnesses cross-examined with reference to statements 

made to Police in course of investigation ; see Prejudice ae aw 199 
Trust, deed of declaration—~Properties if age for Deb Sheba ; see 

Will we ae i - o yee 4! 
Vesting of Sager Devolution of mortgagor's ee on his death to insol 

vent—Receiver in possession of property ; see Res judicata ... San 544 
Wakf, as Mutwalli, if can lawfully take the allowance found for Mutwalli— 

Shia Law ; see Mahomedan Law fea oT ae ssi 405 


———, as Mutwalli, if can reserve for his lifetime a portion of the income far in 
excess of what is assigned for future Mutwalli—Shia Law ; see Mahome- 
dan Law oie uina. oe ies 408 
—, if can be revoked —Wakf perfected by transfer of possession ; ; see Maho- 
medan Law—Gift a ve we s s, 268 
q if valid—-Wakif reserving for his lifetime a portion of the income far i in, ' 
excess of what is assigned for future Mutwalli—Shia Law ; see Mahome- 
‘dan Law os iis dee con oe Sate 408 
- —, validity of Shia School ; see Mahomedan Law .. oe 408 
Will—Construction—Deedbof declaration of trust— Properties, if charged— 
Deb Sheba—lIdal, if necessary party—Persons having right of residence 
—Partition—Ancestral idols—Shebait, if can endow property—Shebait’s 
right.of altering the line of shebaits laid down by the founder. 
A, the testator, possessor of various immovable properties executed on the 
22nd February, 1897, a deed of declaration of trust in respect of some of 
his properties and relating to premises No. 6 Damzen’s Lane. The settlor . 
declared that the said premises should be held by him upon trust to 
collect: the rents, issues, profits thereof and to apply the same in paying 
the rates, taxes and charges payable in respect thereof and in maintaining 
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Will—(Contd.). 


the same in proper repairs and thereafter in applying and expending jrd 
of such rents, issues and profits in and towards the performance of the 
daily worship’ of the settlor’s family idols during the months‘of Pous to 
Chaitra in every Bengali year, and 4rd of the residue for the periodical 
worship of the said idols during the said period and to set apart the 
remaining 4rd asa reserve fund for the daily ,or periodical worship 
of the said idols or for the improvement of the endowed property as 
the shebait for the time being should consider fit and proper, The settlor 
went on to add as follows: ‘‘1 do further declare that 1 shall during my 
lifetime be the shebait and managing trustee’for the performance of Sheba 
and the daily and periodical worship of the said idols and on my death my 
appointee or appointees and in case of non-appointment, my wife B shall 
be the shebait and managing trustee and after her death my sons C, D, E 
and H jointly and severally shall be shebaits and managing trustees and 
after them their appointees and in default of appointment their heirs shall 
be the shebaits and managing trustees jointly and severally for the time 
being and that the said hereditaments and premises shall remain vested in 
the shebait or shebaits for the time being.” The said idols were the 
family idols of the testator, who was not the founder thereof. 

The testator, a Hindu inhabitant of Calcutta, died sometime in September, 
1911, leaving him surviving his widow B and three sons, namely, tne 
plaintiff C and the defendants D and E, and after having executed his will 
on the zoth August 1910. E died sometime thereafter leaving him suvi- 
ving bis two eons, the defendants F and.G, The will inter alia provided: 
‘*And I further declare and give and bequeath the room in the family 
dwelling house No, 3, Vamzen’s Lane adjoining to the room of the family 
idols to my grandson, Abinash Chunder Pal, son of my deceased daughter 
Sreemutty Harimoni Dassee, to be used, enjoyed and occupied by him 
during his lifetime without disturbance and full right of egress and ingress 
tor himself and his family without any molestation by any person or per- 
sons dwelling ın the said dwelling house and 1° also hereby declare and 
give and bequeath to my wife Sreemutty Badam Moni Dassithe said 
dwelling house No, § Damzen’s Lane save and except the portion given 
and bequeathed to my grandson the said Abinash Chunder Pal as herein- 
before mentioned and my garden land situate on 111 Beliaghata Main 
Road and premises No. 6 Damzen’s Lane for her absolute use and benefit 
during the term of her natural life with power to collect and realize the 
rents and profits of the said premises for her support without any claim, 
demand or control of my sons—and to pay the expenses of the worship of 
the said family idols as provided in the Debutter Trust Deed.” ; 

Held, that the two premises Nos, S Damzen’s Lane and 111 Beliaghata Main 
Road, passed under the will to the widow and the heirs of the testator 
free from any charge thereon for the expenses of the worship of the family 
idols and the properties were not made debutterin the sense that the 
income thereof should be laid down under confribution for the expenses of 
the worship of the idols. 


7'19 
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Will—(Contd.). 7 


That assuming. -that there w was'a charge on the said two premises for the ' 
expenses of the worships of the idols, regard being-had to the words ysed 
by the testator, such charge could operate only during the lifetime of the 
widow. < l . 
That it was open to a shebait who was not the founder of ancestral idols, to, g 
endow property. for the use and benefit of the said idols, but he could not 
in any way alter the line of shebaits as laid down by the founder of -idols, . 
nor affect in any way the depositions created, by the original . founder, 
It is open to persons interested in the maintenance and worship, of family. 
idols to create additional endowments for the benefit of such idols, to lay 
down rules for the, management of the subsequently endowed, properties , 
and to nominate the persons who should be the managers thereof. But such 
managers, although they may be described by the donor as shebaits, do __ 
not become shebaits of the family idols in the sense in which the shebaits : 
nominated by,the original founder are nor do they become entitled to 
interfere.in the management of the original endowed properties, 
That a partition ofthe properties belonging to the testator could be direct- 
‘ed in the absence of the idols and of persons having an undoubted right of 
residence under the terms of the will. Brojendra Nath Seal v. Lalit, 
Mohan Seal :.. |. te Lees pirt aa ses 4t 


Witness; contradiéting ~—Statement‘to Police Officer in the: form of memoran- 
dum of what the-witness said—Criminal Procedure Code,- Sec. -162 ; see 
Kidnapping- ... kai ge E E @ zu 561 
Witnesses; cross-examination'of—Statements made to Police in course of: 
investigation-; see Prejudice im eae ue? Ss 199 
Workmen’s:Compensation Act, Sec: 30—First-Appeal— Questions of law 
and fact ; see‘Compensation sas vis die ti ee 244 
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ERRATA 
Page 142, line 35 ; for “27 Calc. 27” read “27 Cale. 272.” 
Page 143 line 7 for “traasferred” read “transferred.” 


Page 324 line 37 for “too, read “two”. 
Page 324 line 45 for “Leges posteriores contrariacs abrgat” read 


o 


“Leges posteriores priores contrarias abrogant”, 

Page 395 line 31 for “assfgnee” read “ assignee ” 

page 396 line 2 for “ mortgogor ” read “ mortgagor ” 

Page 408 line 25 /or “ nnconditional ” read “ unconditional ” 

Page 432 line 13 for “ rcading ” read “ reading ” 

Page 462 line 13 “Appeal from Original Civil” read “ Appellate 
Civil ” . 
Page 537 line 26 for “ Ub-Sinspector ” read “ Sub-Inspector ” 

Page 549 foot note for “1865” read “1868”. 

Page 581 line 4 Jor ‘“King-Empepor” read ‘“King-Emperor”, 

Page 581 line 5 after “Torap Aliv. Queen Empress” read 
“ followed ” 

Page 581 line 5 for “ Emerpor ” read “ Emperor ” 

Page 640 line 8 for “clamly” read “calmly”. 

Page 640 line 20 for “ Over” read “ over ” 

Page 640 line 20 for “ bloc ” read “ block ” 
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The Calcutta Law Journal. 


HIGH COURT NOTICE.* 
English Department. . 
| CIVIL, 


The following rules’ madè by the High Court of Judicature at 
Fort William in Bengal, under the powers vested in it by section 
6 of the Legal Practitioners Act, 1879 (XVIII of 1879), are pub- 

l ished for general information. On and after the rst March 1928, 
persons will be admitted as pleaders in Courts subordinate to the | 
High Court upon the conditions presented by these rules, and for 
this purpose they shall come into force at once, 


Rules, 


(1) Every person before being admitted as a Pleader in the 
Courts subordinate to the High Court shall serve a regular clerk- 
ship to some Pleader practising at headquarters ofa district to be 
approved by the District Judge before the contract is entered 
into, under articles of clerkship, by contract in writing, pursuant 
to the rules hereinafter contained, for the full period of one 
year : ° 

Provided that only Pleaders who have practised at least for 
five years ina District Court will be entitled to take articled clerks 
and that permission shall not be granted to such Pleaders to enter- 
tain more than two articled clerks at one time. 

(2) The term of service required by the last preceeding sub- 
rule need not be entirely under one and the same contract, nor to 
one and the same person, but may be to different persons by virtue 
of an assignment or assignments, or by virtue of successive indepen- 
dent contracts, upon the dissolution of the original or succeeding 
contract. i 

(3) The' person under whom the articles shall be served shall, 
during the whole period of the service, be actually practising asa 
Pleader in the District Court. i 
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(4) No person shall be capable of service under these rules, 
until he shall have passed the B.A. or B.Sc. Examination of the 
University of Calcutta, Dacca, Allahabad, Patna, the Punjab, 
Bombay or Madras or of the Muslim RS of Aligarh or of 
the Benares Hindu University. : 

(5) The contract in writing, whereby a person shall engage 
as aforesaid to serve as a clerk to any Pleader shall be filed with 
the District Judge within one calendar month after the execution 
of the same, together with an affidavit by such Pleader, that he has 
been himself duly admitted, and has been practising for five 
years, as a Pleader and that such contract has been duly executed 
by himself and by the clerk therein mentioned. And in every 
such affidavit shall be specified the name of the Pleader and his 
place of abode or business, and the name of the clerk and his 
place of abode, together with the day on which the contract 
was actually executed. 

Note.~—-The affidavit and contract referred to in rule (5) above shall be liable 
to stamp duty as provided in items 4 and 9, respectively, of Schedule 1—A of 
the Bengal Stamp (Amendment) Act, 1922, and the Assam Stamp (Amendment) 


Act, 1922, as amended by the Assam Stamp (Amendment) Act, 1925, and shall 
be drawn up in the forms appended. 


(6) In .case the articles of clerkship shall be assigned, the 
assignment shall be in wñting, and shall be in like manner 
filed within one calendar month after the execution thereof, 
together with an affidavit that the same has been executed by all 
the necessary parties. And in every such affidavit shall be speci- 
fied the name ofthe Pleader to whom the articles are assign- 
ed and his place of business, together with the day on which 
the assignment was actually executed. 


(7) -As soon as the contract is executed, the articled clerk 
shall pay afee of Rs. 50 to the Pleader with whom the con: 
tract is entered into, and such Pleader shall endorse on the 
contract the receipt of the amount. If, however, the articles 
of clerkship are agsigned, the assignee shall be entitled toa 
proportionate amoŭnt of the fee paid. 

(8) If, by reason of death or for any other good and suff- 
cient reason, an assignment of the articles cannot be obtained, 
afresh contract in writing shall be entered into by the clerk 
with the person under whom the service is continued, which 
shall be filed in the manner and with the affidavit prescribed 
by rule (6). $ - 
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“(9) In case the contract or assignment, together with the 
necessary affidavit, be not filed within the time specified, the same 
may be filed.with the said District Judge after the expiration thereof, 
but the service of such clerk shall be reckoned to have been com- 
menced or renewed from the date of filing such contract or 
assignment. 

to. (a) Every person articled to serve as a clerk to a Pleader 
for the purpose of being admitted as a Pleader shall be, during the 
whole period of service, exclusively employed by the Pleader in 
his proper business and practice as such. 

(4) Service under articles, original or assigned, shall be con- 
tinuous, unless the previous sanction of the District Judge is obtain- 
ed to an interruption thereof, or unless an interruption permitted by 
the Pleader, but not so previously sanctioned, is subsequently 
explained to the satisfaction of the District Judge and condoned. 

(11) Before any person shall be admitted as a Pleader, he shall 
sign and file with the District Judge answers to the questions con- 
tained in the Schedule A hereunto annexed ; and the person or 
persons under whom he shall have served his articles shall sign 
and file answers to the questions contained in the Schedule B 
hereunto annexed, as also a certificate in the form given therein. 

(12) The applicant shall in all cases produce satisfactory 
testimonials as to his good character. 

(13) The applicant shall also, if required, sign and leave with 
the District Judge answers in writing to such other questions, 
as shall be directed by him, touching the service and conduct of 
the applicant, and also, if required, see the District Judge perso- 
nally for the purpose of giving further explanation touching. the 
same ; and shall also, if ‘required, procure the attendance of the 
person or persons with whom he shall have served his clerkship as 
aforesaid to answer either personally or in writing any questions 
touching such service or conduct, or shall make proof to the 
satisfaction of the District Judge of his inability to procure the 
same. ‘ $ 

(14) Upon compliance with the aforesaid sub-rules, the appli- . 
cant shall appear at an examination in the following subjects, to be 
held in January and July every year by the District Judge, and 
the Senior Subordinate Judge under the direction of the District 
Judge :— 

Code of Civil Procedure. . 

Code of Criminal Procedure. ‘ i 

The Evidence Act. . °, 

The Limitation Act. 
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The Registration Act. 

Such portions of the Bengal Tenancy Act as deal with matters 
of procedure. 

(15) Upon passing ithe aforesaid examination, if the District 
Judge is satisfied as to the fitness and capacity of the applicant, a 
certificate shall be granted to him in the following form :— 

“ In pursuance of the rules :of the High Court relative to the 
admission of Pleaders, it is hereby certified that A. B. has complied 
with the requirements of the said rules and satisfactorily passed the 
examination held in January/July x19 , and that he is a fit and pro- 
per person to be admitted to practise as a Pleader in the Courts 
subordinate to the High Court, . 


(6d.) C. D. 
District Judge. 
The - mg. 

(16) Every person before being admitted to practise as a 
Pleader in the Courts subordinate to the High. Court, shall have 
obtained the Degree of Bachelor of Laws of one of the Universities 
of Calcutta, Dacca, Madras, Bombay, Patna, Allahabad, and the 
Punjab, or of the Muslim University of Aligarh or of the Benares 
Hindu University, provided that a Bachelor of Laws of the Univer- 
sities of Madras, Bombay, Allahabad, and the Punjab’ and of the 
Muslim University of Aligarh and of the Benares Hindu University 

-has passed an examination held under the direction of the District 
Judge in reading, writing and speaking the vernacular of the district 
.in which he intends ordinarily to practise. 

(17) Any person who has been admitted to the.Degree of 
Bachelor of Laws as provided in the foregoing rule and has obtain- 
eda certificate as provided in rule (15), intending to apply to be 

. admitted to practise as a Pleader, shall cause to be inserted in the 
Caliutta Gazette or in the Assam Gazette, according to the province 

in which he intends ordinarily to practise, and in some local paper, 
if there be one, approved by the District Judge, for six. successive 
weeks, a notice of his intention to be enrolled as a Pleader, together 

-with his. father’s name, place of abode and the district in which he 
intends ordinarily to practise, in the following form : 
. “A, B.,son of C. D., of (place of ‘abode), intends to be enrolled 
as a Pleader in the Courts subordinate to the High Court, to prac- 
tise ordinarily in the district of a A 

Provided that his application for admission as a Pleader be sade 
within one year from the date of his obtaining suchecertificate or 
gach degree gs mentioned in rules (15) and (16), whichever date is 
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_ Jater, or within such further time as the High Court shall, for any 
special reason, allow. 
I, (Pleader’s name), of (address), do hereby solemnly affirm and 
say as follows :- j i í 
(1) Thatlama Pleader? of this Court and have been practis 
ing as such for more .than five years. 
(2) Thatonthe ` ‘day of >g - , the contract 
“contained in the articles of clerkship hereto annexed and marked 
“ A” was duly executed by me and Babu (clerk’s name), resident 
of (address), a Bachelor/Master of Arts/Science of the University of 


`. Pleader’s signature. ` 
Solemnly affirmed this’ the day of 19 before me. 


Commissioners signature, 





Contract of Clerkship.. 


(Stamp paper—Rs. 734) 


Exuipir A. 
= z Articles of Agreement made and concluded this the day of 
one thousand nine hundred and ` between 
Babu (Pleader’s name), a Pleader of the Court of the District Judge 
“of, and Babu (clerk’s name), son of Bapu’. ` o3 


Bechelor/Master of Arts/Science of the University o 
` residing at (address). 
Now these presents witness that the said (clerk's name) “Of his 
own free will doth hereby place and bind himself as a clerk of the 
` said (Pleader’ s name) to be by him taught ‘and instructed in’ the 
` practice and profession of a Pleader and‘ agree to serve him from 
the date hereof for and during and until the fall end of the term 
‘ofone year. That the said (clerk's name) doth covenant to and 
- agree with the said (Pleader’s name) by these presents -that he the 
said (clerk’s name) shall and will faithfully and -diligently- serve-the 
said (Pleader’s name) as his clerk:in his profession and practice of a 
Pleader of the said Court of the District Judge of during 
the said term of one year and keep the secrets of the said (Pleader’s 
name) and+¢hose of his clients. and readily and carefully obey and 
execute his lawful and reasonable commands and shalt not depart or 
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absent himself from the service and employ of the said (Pleader’s 
_ name) any time during the said term without his consent first 
‘had and obtained. And shall honestly and ` faithfully behave him- 
self in all respects as a good and faithful clerk, and the said 
(Pleader’s name) doth covenant to and agree with the said (clerk’s 
name) by these presents that the said (Pleader’s name) shall and 
will accept and take the said (clerk’s name) as his clerk for and 
during the said term of one year and shall and will by the best ways 
and means in his power and to the best of his skill and knowledge 
' teach and instruct or cause to be taught and instructed the said 
(clerk’s name) in the practice and profession of a Pleader of the 
said Court and shall and will at the expiration of the said term 
use his best endeavours to cause and procure the said (clerk’s name) 
to be admitted as a Pleader of the said Court, provided the said 
(clerk’s name) shall during the said term of clerkship faithfully and 
diligently serve him, the said (Pleader’s name) as his clerk. 





Schedule A. 
Questions as to due service of articles to be answered by the applicant. 


1. What was your age at your last birthday ? ° 

2, Have you served the whole term of your articles at the 
place where the person or persons to whom you are articled or 
assigned carried on his or their business, and if not, state for what 
reason ? 

3. Have you at any time during the term of your articles been 
absent without the permissi8n of the person or persons to whom 
you are articled or assigned, and if so, state the length and occasion 
of such absence ? 

4.. Have you during the period of your articles been engaged 
or concerned, in any, and, if any, what profession, business or 
employment, other than your professional employment as clerk to 
the, person or persorfs to whom you are articled or assigned ? 


. 5. Have you since the expiration of your articles been engaged 
or concerned, and for how long atime, in any, and, if any, what 
profession, trade, business or employment ? 
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a Schedule B. 


Questions to be answered, and certificate to be given, by ihe- person or 
persons with whom the clerk may have served any part of his time 
under articles. 

1. Has A. B. served the whole period of his articles at the 
place where you carry on your business and, if not, state the 
reason ? 

2. Has the said A. B. at any time during the period of his 
articles been absent, and, if so, state the length and occasion of 
such absence ? 

3. Has the said A. B. during the whole period of his articles 
been engaged or concerned in any, and, if any, what profession, 
business or employment, other than his professional employment 
as your articled clerk ? 

4. Has the said A. B. during the whole period of his clerkship, 
with the exceptions abovementioned, been faithfully and diligently 
employed in your professional business of a Pleader ? 

5. Has the said A. B. since the expiration of his articles béen 
engaged or concerned, and for how long a time, in any profession, 
trade, business, or employment ? 

And I do hereby certify that the said A. B. has duly and faith- 
fully served wnder his articles of clerkship (or assignment of articles 
as the case may de) bearing date, etc., for the term therein expressed, 
and that he is a fit and proper person to be admitted as a Pleader 
in the Courts subordinate to the High Court. 


a res 


Affidavit. « 
(Court-fee stamp—Rupees 2.) 
In the Court of District Judge of 
In the matter of the petition of 
Babu , articled 
clerk, son of Babu Fe 
, residing at s Å 
a Bachelor/Master of Arts/ Science of the 
University of l 
In witness whereof the said parties to these presents have here- 
unto signed and subscribed their respective hands the day and 
year first above written, 
i . Pleader’s signature 
Clerk’s signature 
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Witnessed by te Fu ` 
Qy SS , Pleader, 0’ a 
(2) ` ; 2 `, Pleader. i 
Exhibit “ A” referred to in the taner affidavit of (Pleader’s 
mes a pleader affirmed this the “day of ` ` 19- , Before mè. ` 


r 


Commissioner's signature. 


Bes sere wg AY: By order of the High Court, 
ie Cbs oS pen & . H. C. STORK, 

' Registrar. 
' The 6th December, x926. l ; 


REVIEWS.: 

-The Code of Civil Procedure by Dr. Nand Lal, B.A, LL. B. 
(Cantab.) LL. D Barrister-at-law, published by the Lahore Law - 
Journal, 3 volumes, 1926 : 

-Jf any: body wants to’ have a look at a legal Leviathan, 
he should take up these three volumes. Mr. Mulla’s @ook pro- 
vides the best critical commentary on the Code of Civil 
Procedure and it was a great relief to the legal profession when 
Mr. Mulla brought out his. 8th edition last year. None of the 
existing works including the one under review can rival Mr. Mulla 
in ‘that way. The chief point in Dr. Nand Lal’s book is 
its exhaustiveness. All rulings on ` the subject have been 
collected and spread over 3000 pages im print in-thiee thick volumes. 
Unlike such extremely bulky works the author has endeavoured, 
and to some..extent- satisfactorily, to co-ordinate the rulings ina 
systematic “manner, The extremely rapid growth of case law in 
India is a mixed blessing, but one cannot afford to be too concise, 
specially in Courts Where reports. authorised and unauthorised are 
frequently. cited. 

We must ‘congratulate the aliro on his extreme industry and 
patience in bringing out this legal encyclopaedia. The first volume 
deals. with- the 158- sections of the.Code and the commentaries - - 
thereon. The second consists of the 51 orders and. their rules .. 
with their commentaries and appendices. The third voluime co- 
vers the-other-3 schedules, the Letters Patent for all the High 
Coyrts, the rules framed under section 122 of the Civil * Procedure 
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Code, the High ‘Courts Act, the Government of India Act- and 
other important matters. 
e The price is comparatively cheap, only Rs. 25 forall the 3 
volumes and we hope the authors hard work and perseverence 
will be recognised and appreciated by the legal. profession. 


Elements of the Law of Insolvency in British India 
By N. Q. Abuvala . 

This book is intended by its author to meet the require- 
ments of ‘students making their first acquaintance with 
Insolvency law in British India and certainly it will enable 
the student to grasp the underlying principles with ease and clear- 
ness. The author has very rightly added a short history of the 
Law of Insolvency . in British India and his appendices will really 
be useful to the student. The various elements of the law have 
received clear and lucid exposition and there is nothing in the 
book which will unnecessarily tax the brain of the student. 





NOTES OF CASES. 


Mitakshara Hindu Law—Sonless widow—Her power to alienate 
property inherited from husband — Suck widow's gift of a portion 
of the inherited property to her son-in-law, if valid — Gift by bride's 

- parents to bridegrogm in consideration of consent, whether valid ~ 
Gifted property, whether can be recovered after solemnization of 
marriage 


‘As reversioners to one Banarsi Prasad governed by the Mitak- 
shara school, Ram Sumran Prasad and others brought a suit 
against Govind Das to recover possession of some property which 
the latter had received by way of gift from ‘his mother-in-law, 
Jainti Kumari, widow of Banarsi Prasad, on his marriage with 
Chottan Bibi, only daughter of Banarsi Prasad. The reversioners 
contended that the deed of gift in favour of the son-in-law Govind 
Das was not valid, as Jainti Kumari, the widow, had not the 
power to alienate the property. The suit was tried by the 
District Judge of Darbhanga who dismissed it. Then °atose this 
second appeal. a 

The main question for determination was whether the widow 
„had any power to alienate any portion of the property inherited 
from her husband. 

Held (per Jwala Prasad and Bucknill JJA that a sonless widow 
governed by the’ Mitakshara school succeeded as an absolute 
owner as any other rale member to the entire estate of her hus- 
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I. L. R. § Pat. 649. 
Ram Sumran Prasad 
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Govind Das. 
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band,--only-Her’ power of -disposition was a qualified one: being. 
analogous to the power of a male co-parcener ina joint Mitakshara: 

family ‘and that such widow’s gift. of a:portion from the inherited è 
property to-her son-in-law’ by way of dowry to the daughter was 

permissible as part of.the religious ceremony of marriage and as: 

being conducive to,the spiritual welfare of the husband and that 

gift by the bride’s parents to the bridegroom and his relations 

being enjoined by the Shastras was to be treated as nuptial present 

and considered justifiable and. that the gifted property could not 

be recovered even. by the donor when once the marriage had 

been solemnized. . 





1. L. Re 48 All. 482, CEON Procedure Code, Order 22, Rule 5—- Death of party during 
Raj Bahadur _ pendency of suit—Application by alleged legal representative to be 
Narain Prasad. . made party—Order on such application to operate as res. judicata. 

— As heir to her mother's property Musammat Katori instituted 

a suit for declaration that certain transfers made by the mother to 

Raj Bahadur were beyond her powers as a Hindu widow. During 

pendency of the suit Musammat Katori died. Then one Narain 

.a ++. «1, ¢.+ Prasad applied to the Court in which the suit was pending ‘to be 
© "brought on‘record as her-Jegal representative. But the Court 
found that Narain Prasad was not her legal representative and 
dismissed the suit. Narain Prasad then broyght a fresh suit him- 
self against Raj Bahadur impeaching the ‘transfer to ‘him by. the 
previous owner in fact covering the same ground as Musammat 

Katori. The Subordinate Judge before whom the. suit lay dis- 

missed it on the ground that it. was barred by the principle 

of res judicata. On appeal to the District Judge he disagreed with 
the finding and remanded the suit for trial on the merits. This 
appeal to the High Court arose from the order of remand. 

' The question was when a party applied to be made legal 

representative and the Court found against him whether-he could 

open up the selfsame matter by a separate proceeding. 

Held (per. Walsh and Dalal JJ.) that the Court before which. 
Musammate Katori’s suit lay was entitled to decide the question 
whether Narain Prasad was or was not her legal representative and ` 
id the decision would be binding on the parties to the suit-and 
that.inasmuch as a finding had been made with respect, to Narain - 
Prasad in a proceeding under Order 22, Rule 5 that- hê was not.’ 
the legal representative of- Musammat Katori, the.-order- would 
operate. as res judicata and the parties .could- not agitate the 
dispute over again: by .a separate suit and -so restored the decree , 
of the Subordinate Judge with costs. : 


The Calcutta Tax Journal. 
TORTS BY ANIMALS. 


Although this fascinating subject has not yet come much within 
the purview of either Indian Courts or Legislatures yet it will 
afford an interesting study to know in a small compass how the 
law relating to the subject existed in the ancient legal systems and 
how it stands at the. ‘present day. tare, , ve 

Ancient. BES ii gt 

In the “Roman law the subject dates back to the Twelve Lables 
which appear to havé contained some sitcli precept as gave the 
defendant the choice: of paying damages for the harm déne~ or of 
surrendering the animal which committed the mischief (J#s¢." Just. 
lid.’ g tit. g} Later on Paullus following more” or -less the 
same injunction enacted something which made ‘the rule applic- 
able to dogs as well (Paullús; lib. x tit, r5). In the-Romari’ law the 
rule that was made applicable to animals was extended in 
course of time to injuries committed `by slaves, because slaves 
“under that system were considered ‘no-better than goods and 
chattels. The master could either give ‘pecuniary satisfaction. or 
give over the slave himself for the latter’s‘mischief (Zast. Just. 
Hb. 4 tit, 8) It was also usual among the ancients’ in the 
age of patria potestas to give over children to the injured 
party in recompense of their own’ derelicts (Zid §7). 
This was also the early. English law: ‘‘If my dog kills your 
sheep, and I ‘freshly after the fact téndgr you the dog,’ you 
are without reniedy”. 7 Edw 3 Barr. 290. In the Hindu 
law Gautama throws the responsibility of damage done by cattle on 
the owner or on the herdsman if it be so attended. Vajnavalkya 
absolves the seed-bull from the consequences of trespass on green 
fields. Parasara holds that a Brahman "woman who is bitten by a 
dog or a jackal or by a wolf is purified instantaneously by idoking 
at the rising stars or planets, while the gredt Manu Says that one* 
who is bitten by a dog, a jackal or a donkey; horse’ or . camel 
‘or pig if purified by performing one franayama (penance 
by suspension of breath). Some later authorities have no doubt 
presctibed surrender of the offending animal for maining or extir- 
pation, while others have recommended some amounts.as fines for 
‘damages or injuries sustained.: But revenging on the offending 
animal did newer form the chief feature of the ancient’ Hindu 
Code. The Athenign law directed the animal to be killed or given e 
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up to tha person injured (P/utarch’s Solon #. 92). But it was not 
necessary, under either the’ Athenian or the Roman Jaw, even 
for the purposes of an action against the owner, that the owner 
should be shown to have had notice of the mischievous propensi- 
ties of the animal. It is in the Mosaic Code that the- questidn of 
scienter first arises where it is introduced for the purpose of fixing 
the criminal responsibility in the case of injury to a freeman or free 
woman (Exodus c. 21 v. 29-31) and civil liability in the case of 
injury to a slave (Exodus v. 32) or to cattle (Exodus v. 36 
The Mosaic law provided animal for animal or stoning to 
death the offending’ animal or damages in ‘lieu thereof.. The 
rule of law that the animal was to be surrendered to the injured 
person in recompense of the hurt found its way into’ the Dutch law 
in the 17th” century (Grotius C. 3 C.3810-p 452 Hader?’s 
Translation) where it is declared that’ the owner of the animal 
who has done this mischief is bound to make good the damage or to 
give up the animal at his option. This was said of animals’ in gene- 
ral which had been infuriated or let loose’ contrary to-custom.. In 
the German law the owner of a domestic animal which had injured 
a person was liable only when he was aware of the evil propensities 
of the ariimal, or was negligently ignorant of them, and if the ani- 
mal was under the care of'a keeper or herdsman at the time, the 
owner was liable only upon proof of negligence (Whartan’s Negli- 
gence § 904). The French Code does not say anything about prior 
knowledge on the part of the owner on keeper (Code Civil, No. 
1385). Jean Domat, the famous French annotator of Civil Law has laid 
down the following dicta on the subject : (1) * If an ox: has a trick 
of pushing with his horns, and wounds anyone, or causes any other 
damage, the master, who has neglected to shut up the ox, or to give 
such warning that people might avoid it, shall be answerable for the 
harm he does.” (2) “ Those who have horses or mules which: kick 
or bite, must either warn people of their being vicious, orto take 
care to have them well watched, otherwise they will be made liable 
for the damage they may do..” (3) “If a dog, who has a trick of 
biting, is not tied up or if he gets loose for want of being well 
looked after, and wounds any one, the master ‘of the dog will be 
liable to make good the damage. But if a dog or other creature 
bites or does any harm only because he has been provoked, he, who 
has given occasion to the injury that has happened, should be ac- 
countable for it, and if he is the person who has sustained the injury 
he is alone to blame.” (4) “ “If the beast which has done the 


e damage has bean exasperated and stirred up by another beast, the 


„Vorn XLV:] TORTS BY ANIMALS. 


master of the latter beast shall bé accountable for the damage.” (5) 


* « Those who have wild beasts, such as lions, tigers, bears and others 


of the like-kind, ought to keep them so that they can do no harm ; 
and they are answerable for all damage that arises for their not 
being safely and securely kept? 

The foregoing rules as enunciated by Jean Domat with regard to 
injuries by animals were adopted in process of time by the Anglo- 
Saxon Code both in spirit and principle. Thus Hale in his Pleas 
of the Crown reiterates almost the same dicta in the following terms : 
(1) “If a man have a beast, as a bull, cow, horse or dog, used to hurt 
people, if the owner know not his quality, he is not punishable, but 
if the owner be acquainted with his quality, and keeps him not up 
from doing hurt and the beast kills a man, by the ancient Jewish 
law the owner was to die for it’ (Axodus XXI 29) and adds “that 
these things seem to be agreeable to law” meaning thereby the 
English law. (2) “If the owner have notice of the quality of his 
beast and it doth anybody hurt, he is chargeable with an action for 
it.” (3) “ Though he has no particular notice that he did any such 
thing before, yet if it be a beast, that is, ferae naturae, as a lion, a 
bear, a wolf, yea an ape, ora monkey, if he get loose and do harm 
to any person, the owner is liable to an action for the damage, and 
so I knew. it adjudged in Andrew Baker's case, whose child was bit 
by a monkey that broke his chain and got loose.” (4) “And there- 
fore in case of such a wild beast, or in case of a bull or cow that 
doth damage, when the owner knows of it, he must at his peril keep 
him up safe from doing hurt, for though he use his diligence to 
keep him up, if he escape and- do harm, the owner is. liable to 
answer damages" (1 Hales Pleas of the Crown,*pt. 1 c. 33). 

Following the distinction as indicated in Roman law Dr. Whar- 
ton condenses the rule on the subject thus :— The owner of ani- 
mals kept for use is liable for mischief done by it, when unrestrain- 
ed, such mischief being in accordance with their nature ; nor in 
such case is it necessary to prove knowledge on his part that their 
nature prompts to mischief of this kind” (JVegligence §909), 

Thus it will be found that the dicta set forth above as evolved 
from the early Civil Law have formed in fact the basis of all modérn 
law of Torts on the subject. 

(To be continued) 
Prapkulla Chandra Ghosh. 
Vakil High Court. 
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NOTES OF CASES. 
+ . ; . S è 
Civil Procedure Code O, 34 R. ro—~Mortgage ne eee of 
decree—Costs of such decree—Whether sick ‘costs payable out “of 
mortgaged property or by judgment personally, 

In a certain mortgage suit first a preliminary decree for . a 
was made. Then was passed a final decree therein. That decree 
was put into execution. But the execution proceedings as being 
partially successful were struck off, Being dissatisfied with - this 


‘order of striking-off the decree-holder appealed to the High Court. 
In this appeal he was successful and the costs awardéd to him in the 


matter were Rs. 166.8as It is this order for costs that being put 
under execution the judgment-debtor raised the plea relying on 


0. 34 R. ro that the costs were to come out of the mortgaged 
property and not be realised from him personally. The a ares 


debtor. had been unsuccessful throughout. 


Held (per Grimwood Mears C. J. and Mukerji J.) that o. 34 
R. ro had nothing to do.with the costs awarded in’ execution 


‘proceedings as it related to costs that’ had been incurred by the 
‘mortgagee since the passing of. the preliminary decree and: before 


the final decree was made and that O. 34 did not deal with the 
execution of a decree and dismissed the appeal with costs. 


‘ è f 
popri ` re 


a A it, G { 


I. L. R. 48 All. 687. Indian ‘Penal-Code, sections 2 and gr1—Subject of Native State retain- 


Emperor 


ve 
Gunna and others. 


memmen 


ing stolen ‘propérty within- that State— Whether such subject is 
- liable to punishment under Indian’ Penal Code. 


One Gunna, a native of Bharatpore State, was convicted 
under section 411 Indian Penal Code inasmuch. as he dishonestly 
retained at village Kunwara within Bharatpur State three bullocks 
belonging | ta one Phuley of village Birjwari, i in Muttra district, know- 
ing or having Teason to believe . the same to be stolen property. 


‘The three other persons also were implicated with him in, the offence 


were all found guilty and convicted under section 380 Indian’ "Penal 
rise for stealing the bullocks from Phuley’s house. ‘There’ tens 


a Gunna! s case moaned some difficulty in that he was found to 
be a. :subject. “of a Native State within which territory he had been 


retaining the stolen animals. : 
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Held (fer Banerji J.) that in view of the ruling reported in, 

° Queen Empress Y: Kirpal Singh (1887 I, L. R: g All. 523) and by 
Jeason of section 2 of Indian Penal, Code a subject «of a Native 
“State who was guilty of retaining stolen property within the Native 
State was not liable to be punished under the Indian Penal Code 
and set aside the conviction of Gunna. 


ra) 


I 
Civi? Procedure Code, section’ 115—Suit instituted in the Court of \ 1p. 5o Bom. 839 
Second class Subordinate Judge - Compromise decree-—Decretal Ambadas Harirao 
Us 
amount exteeding the Courts jurisdiction — Absence of any mala- Vishnu Govind. 
Jide in valuation => Whether execution of decree canbe questioned, gga 


The plaintif brought a suit in the Court of the Subordinate 
Judge, second class, Sholapur.. A compromise was effected and a 
decree i in terms of the compromise was passed therein directing that 


vageds, 


and that in default of two instalments the plaintif “should be entitled 
to execute the wholadecree. The defendant” having committed 
default in payment of instalments the plaintiff applied for exe- 
cution of the decree. The judgment-debtor then raised the plea 
that the second class Subordinate Judge's Court had not the j juris- 
diction to pass a decree for Rs. 5700 and therefore the decree was a 
nullity and unexecutible. The Subordinate Judge upheld the 
defendant’s contention and dismissed the platntiff’s application 
for execution. Then came up this matter before the High Court 
in Civil Revision. 

Held (per Fawcett and Madgavkar JJ.) that they were unable to 
agree, that if from whatever cause the value of the subject-matter 
increased subsequent to the date of institution, jurisdiction 
would cease and the only proper procedure would be tb apply : 
to a different Court which had jurisdiction and that the mere fact of 
the compromise-decree being for_Rs. 5700 did not, in the absence 

„Of any intentional ma/a fide undervaluation by the plaintiff, cause 
the decree to be a nullity and that therefore the Subordinate Judge 
was wrong in questioning in execution the validity of the decree. 


. 
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1. L.R. go Bom. 844 Order of fine under Section 386 Criminal Procedure Cole- Warrant | 
Collector and Dis- 


trict Magistrate, jor execution of fine through Civil Court~ Whether imsmove-° 
atara ` able property of agriculturtst accused bar attachment and sale in 
Mahadu Raghu. ’ exettition. 


eo 


The matter came up to High Court by way of Reference from 
the Subordinate Judge of Karad under O. 46 R. x. The opponent 
Mahadu was convicted for offence under the Indian Penal Code 
and sentenced to pay a fine of Rs. 1ooo’ by the Sessions Judge 
of Satara. The fine remained unpaid. The Sessions Judge issued a 
warrant under section 386 Criminal Procedure Code for attachment 
and sale of certain property belonging to Mahadu. The warrant was 
‘ f forwarded to Collector for execution. But the Collector found on 
- a? enquiry that Mahadu possessed no moveable property. He therefore 
wanted to proceed against his immoveable property. But Mahadu 
-was an agriculturist. The Subordinate Judge before whom the 
Collector’s application lay felt doubtful whether he could attach 
and sell Mahadu’s immoveable property under section 22 of the 
Dekhan Agriculturists' Relief Act. Hence arose this Reference. 
Held (per Frawcett and Madgavkar JJ.) that the warrant of fine 
of a Criminal Court issued under section 386 (3) Criminal Procedure 
Code when sent to the Collector was to be deemed a decree and 
the Collector to be deemed to be the decrée-holder for the pur- 
poses of exécution, inasmuch as section 386 (3) merely provided a 
ineans for execution of a warrant of fine through a Civil Court and 
did not become a decree of a Civil Court to which the Dekhan 
Agricultutists’ Relief Act, section 22, could apply and answered the 
Reference i in the affirmative. 


The Calcutta Law Journal. 


Mr. DWARKA NATH CHAKRAVARTY, M. A., B. L. 


We have much pleasure in presenting to our readers a likeness 
of our esteemed friend and colleague, Mr. Dwarka Nath Chakra- 
varti, M. A., B. L., Senior Government Pleader and for sometime 
an Officiating Judge of the High Court. We confess a short notice 
of Mr. Chakravarti’s life and activities has long been overdue. We 
still hope that this sketch, though belated and meagre, will be 
found interesting by his friends and admirers both in this Court 
and outside. 


Born in 1860in Gangatiya,a village in the district of Mymen- 
singh; of a gifted and respectable Brahmin family, Mr. Chakravarti 
commenced his early studies in the Hardinge School, Mymen- 
singh. He completed his school career at the Zilla School and 
passed the Eftrance Examination in 1876 having secured a scholar- 
ship. He then joined the Presidency College, Calcutta, and 
passed the F. A. Examination with distinction again winning a 
scholarship. He next graduated in 1880 from the same Institution 
and obtained the Ryan Scholarship of Rs. 40 a month. The next 
year he passed his M. A, Examination in Natural and Physical 
Science’standing first in order of merit and was offéred the post of 
a Lecturer in his own College. Although pressed hard by Sir 
Alfred Croft, the then Director of Public Instruction, to accept 
the situation, he declined the offer as he had already made up his 
mind to follow the family profession having imbibed a strong legal 
bent from his father and three uncles, all of whom had béen success: 
ful lawyers at Mymensingh. After qualifying. himself for the B. E. 
Degree in 1882 from his old college he was enrolled as a Vakil 
inthe High Court the next year. Then followed a caiéer - uniqué 
in several respects. From the very start of his professional life 
he gave manifestations of remarkable ability and exceptional legal 
acumen and his rapid rise and great success were very early 
predicted ‘by reason of his quick grasp-of tangled facts, mastery 
of complicated details and unerting appreciation of survey and 
settlement matters. Ready in wit, brief jin speech, pointed ine 


` 
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argument, ever armed with correct law and combined with “his 
wonted affable manners and good sense he has all along been one 
of the few always in demand and commanded the position of a 
leader by the side of great giants of the: Vakil‘Bar.\ |. > <> 
Mr. Chakravarti has been actively -connetted with mary sdcial, 
political, industrial and educational movements in the Province. In 
1898 þe was:.elected:a Fellow, of the Calcutta» Univesity and 
is now an Honorary Fellow for life of that distinguished body. 
He has been a. nominated _member. of the Bengal Agricultural 
Board from the days of the Lieutenant Governors.. He. has been 
a member of the Asiatic Society of Bengal since r906, a, member 
of. ẹthe . Indian ` Research Society! since 1907 and a “‘pro- 
minent member of the British „Indian Asscciation ‘throughout. 
‘The esteem in which he has been held by. his: cguntrymen‘was 
shewn, when he was offered the Presidentship, of- the-Mymensingh 
District Conference but which honour he had to refusé ‘owing. to 
his Police views not fully coinciding with those of the organizers. 


an Sehados Brahmin and well-versed i in the Shastras, Mr, Cha- 
kaani has been the founder'.and patron of the Bengal Brahman 
Sabha, a movement calculated to improve ‘the moral spinitual life 
ofthe, Brahmin class in Bengal, In his private life. ht:is ‘conspicu- 
pus by his unstinted/and yngradging benefaction in:providing food, 
raiment and education,to bands of poor and deserving students and 
indigent, relations, Upon: the..retirement of zthe late Mr.. Ram 
Charan’: Mitra in 1922, ‘Mr..Chakravarti' was ‘made the Senior 
Government Pleader. of the High Court, a *Rai -Bahadur in ‘recog- 
nition of his manifold sefvices and varied -activities in 1924 and 
was appointed ‘to officiate as-a Judge of the High Court - from 
March 31st, 1924 to March 31st, 1926, and again from July r3th, 
1926-to August 26th, 1926, discharging the duties.of that: high office 
with conspicuous ‘ability, and success: earning the’ esteem of his 
colleagues on the Benchand-good will of his fellow practitioners 
at the, Bar. “bhough: -his.;career. on the Bench: was short, ‚the 
judgments ‘of: Chakravarty J..,will- be cited and remembered: for 
years to come by their correct and luminous exposition of the law:.. 

‘Mr. Chakravarti,is now- 67.. He -has.:maintained:all his vigour 
and, ability, and promises many; smore- “years .of service. and 
usefulness i in the cause of his countrys ~-r fie Wh Sha bate te 
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. PLEADERS IN ANCIENT HINDU LAW. 

To the- student of law, the . ancient Hindu procedure 
law offers an interesting subject for . study. The broad division 
into waaga & feuraqsa or naaa & mgka ie, civil & criminal, 
the provision for a mesati. who would calmly and reassuringly 
question a suitor and his opponent regarding the complaint and the 
answer respectively, the arrangement for co-opting “ assessors” from 
the merchant classes (possibly when mercantile transactions were 
being consideted), the recognition of various possible defences 
to a suit, including. the principle of mw ayta or res judicata and 
so forth, are striking in view of the age of the Smritis. 

In this connection it is also interesting. to observe the, impor- 
tance that was attached to amendment of pleadings and the limit that 
was put thereto and the recognition of that very important principle, 
that what is not alleged (and proved) does not, in the eye of law 
exist, though it might do.so as a matter of fact.* 

Having regard to all these and similar facts in the old Hindu 
procedural law, it is easy to see it was not very much less complicat- 
ed than the procedural law of our owntimes and that ‘pleading’ both 
in the technical and non-technical sense was not very easy, and 
not all suitors could prosecute or defend their own cases, as they 
were primarily and ordinarily expected and required ‘to do. 

” This naturally led to the introduction of the system of allowing 
the suitor or his opposite party to engage some ‘person’ to lodge 
the complaint (plaint) or put in the reply (written statement) as the 
case may be, and plead their respective cases: 

It is clear that these persons, engaged by suitors and employ- 
ed under the above system, performed similar duties as pleaders 
under the present system. : 

Pleaders were, however, allowed not in all cases nor to all 
persons. As to persons to whom pleaders were allowed, 

--Brihaspati lays down : 


“aaa aga GAT | °. 
sifatira acut 





* qaaa Sad aana: Vajnavalkya, II. 19 

Radhakishun v. Khurshed Hussain (1919) 47 C. 662 (669) : 25 
C. W. N, 417. 

4 Vyavahara Mayukha (Gharpure), P. 6 ; ETE s vere 
hara Matrika (Ed. Sir Asutosh Mookerjec, Memoirs, A, S. B, 
Vol. III. P. 287. 
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The plaint and the written ‘statement shall be stated by a ban- 
dhu or by some other person engaged therefor in the case ofa 
person. who is not ready ‘of speech or ‘is an idiot or a lunatic or 
old ora female or a minor. or suffering from disease. Pleaders 
could appear only for the above description of. persons. 

As to the description of cases in which pleaders could be 
allowed to appear, it seems that pleaders could appear only in 
in civil .cases.* 

Katyayana distinctly enumerates cases in which pleaders were 
not: allowed and the: suitors and their opponents had to plead. 
their respective cases personally. 

anrang? GY qa awe 1 
aganna GI qranifirats 1 
AANA Sq HAITSTAGHT | 

Ue gza aA? asa FH 

aand a erat wry wat g faatq aa’ ut 

In the cases of the murder of a Brahman, drinking wine, theft, 
adultery, eating forbidden food, abducting and defiling a maiden, 
using abusive language, forgery and sedition, pleaders should not 
be allowed, and the parties themselves should plead their own cases. 

- Obviously the parties who engaged the pleaders as bound by 
the results of their agent’s pleadings. 

+ > afar dfi ar na fatsa ar 

. Rane fared adia ut 
tt When a plaintiff or a defendant engages a pleader and such 
pleader pleads his employer’s case, the employer shall be bound 
by. the result (victory or defeat) of the pleader’s efforts. 

Similarly 

afar? fagan ait eRe | 
ae arngan yay wif nesan say n$ 

The priest engaged for the performance of a sacrifice and 
the pleader engaged for pleading a case are declared to be equal. 
The employer enjoyg the result, ie. merit in case of sacrifice, and 
victory or defeat (as it may be) in the case of a suit. 

Bimalacharan Deb. 
Advocate, High Court.” 





* 4dana Faq Vyavahara Matrika,. p. 287. 

f Vyavahara Maykuha p.6; Vyavahara Matrika P, 287 has an 
additional line witserduareyg arr a faa See Smritichandrika, 
HP. 34; 


4 Narada II. 2, cited in ee Mayukha P. 6, 
* $ Vyavahara Matrika, P, 287. 


Vor. XLV,] _ ain 
, TORTS BY ANIMALS. 


MODERN. 
Injuries from the Keeping of Ferocious Animals. 

_ English law recognises two classes of animals: animals fere 
nature (wild), as lions,’ tigers and elephants (Filbura v. People’s 
Palace and Aquarium Co. 25 Q.B. D. 258) which a man must 
always keep chained up at his peril, and animals that are mansuete 
nature (tame or domesticated) and break through the ordinary 
tameness of. their nature, such as, oxen and horses. In the latter 
case an action lies only if the owner, whether an individual or 
corporation, has had notice of the mischievous nature of the 
beast (St#iler v, Cardiff Steam Navigation Co. 30 L. J. Q. B.3r0). . 
In the former case an action will lie without such notice (2. v. 
Higgins 2 Ld. Raym. 1583 ; Mason v. Keeling (1699) 12 Mod. 332 ; 
Jenkins v. Turner 1 Ld. Raym. 110 ; Cox v. Burbridge (1863), 13 C. 
B. N.S. 430]. But when an animal mansuete nature broke 
through the ordinary tameness of its nature and became fierce, and 
was known by the owner to be so, there is no distinction between 
the case of the keeping of such an animal and another keeping of 
one which is yere nature (Jackson v, Smithson 15 M. and W. 565 ; 
15 L. J Ex. 3t1), “Any animal of the latter class,” says Farwell L. 
J. in Bake v. Snell (1908, 2 K. B. 352, 825), “when known to its 
owner to be dangerous falls within the former class, and any one who 
keeps an animal of that nature does a wrongful act and is liable 
for the consequences under whatsoever circumstances arising”. 
Continuing the Lord Justice observes: “Absolutely immaterial if 
the keeper of a dangerous animal keeps it at his own peril in all 
circumstances whether the injury arises from the actual negligence 
of the owner or from the act ofa third person. The wrong is in 
keeping of the fierce beast”, The decision of the majority of the 
Court of Appeal in Baker v. Snell is therefore that a person keeping 
an animal fere nature or an animal mansuete nature which is known 
to be savage is answerable in damages for any harm done -by the 
animal, even though the immediate cause of the injury is the inter- 
vening voluntary act of a third person. : 

Coming to later times the rule of absolute liability for keeping 
a dangerous animal with proof of negligence was most clearly and 
pointedly laid down by the Court of Queen’s Bench in 1846 in 
May v. Burditt (9 Q. B. ror). In that case a man and his wife 
“brought an action against the defendant to recover damages fora 
bite by a monkey on the female plaintiff, and the declaration stated 
that the defendant wrongfully kept the monkey, well knowing that 
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it was of a mischievous and ferocious nature and used and accus- 
tomed to attack and bite mankind, and that it was dangerous 
to allow it tobe -at large, and that the monkey, whilst the defen- 
dant kept the same aforesaid, did attack, bite and injure the female 
plaintiff” : -It was held that “a person who kept an animal accus- 
tomed to attack and bite mankind” with knowledge that it was-so 
accustomed was prima facie liable to an action on the case at the 
suit-of any person attacked and injured by such animal, without 
any averment of negligence, or default in the keeping of animals, or 
taking care of it. The gist of the action is the keeping of the animal 
after knowledge of its mischievous propensities. The next impor- 
- tant decision on this very aspect of the question was made by the 
Court of Exchequer in the same year in Jackson v. Smithson reported 
in 15 M. and W. p. 563. Inthat case a tame ram broke through 
its ‘ordinary tameness and became fierce and was known to have 
been ŝo from beforehand by the owner. In the action that- was 
brought against the owner Smithson by Jackson and his wife Cathe- 
rine Ann for bodily injuries sustained by the latter from the offen- 


ding ram, damages were awarded to the plaintiff against the defen-. 


dant. Two years later in Card v. Close the Court of Common Pleas 
décided very much on the same lines as in the preceding two. , In 
that case the plaintiff was bitten by a ferocious dog. Maele J. said 
that “the utmost diligence will not excuse the defendant if the dog 
was ofa ferocious disposition and the defendant knew it”. (5 C. 
B. 629) In that very case Coltman J, remarked that “the wrongful 
act was not the negligent mode of keeping the dog, but the keeping 
it at all knowing its ferocious disposition” (5 C. B. 633). 

` But law does not forbid «a man to keep a menagarie of wild 
animals (Holmes' Common Law, 155) but it will not relent if the 
Owner or keeper thereof knowing as he does the natural vicious 
propensities of his charge negligently lets loose any and thereby 
enables the beast to commit’ ‘any sort of mischief. So a man is 
éntitled to keep a ferocious dog for the protection of his premises, 
and to turn it -loose ate night provided the barking of the dog does 
not disturb the rest of his neighbours and create a nuisance ; and 
therefore where the defendant, for the protection of his guard, kept 
a fierce dog, which was tied up all day and was let loose at night, 
dnd the defendant’s foreman incautiously went into the yard after 
dark, knowing that the dog was let loose at night, and-was thrown 


down and bitten by the dog it was held that he was entitled fo an’ 


action for damages (Brock v. Copeland 1794.1 Esp. 203). Thus a 
than may Keep a ferocious dog as a watch dog if properly guarded 
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“(Perry v. Phipps 10 Irel. 259): :But a-man has no right to, put a 
ferocious dog in such a position in the way of access to his house, 
that ‘a person innocently coming there -for-a lawful purpose in the 
daytime may be injured-by-it. So with respect-to a footpath, 
though ‘it be a private one, a man has no right to put a dog.with 
such a length of the chain,‘and near the- path that he could bite 
a person going ‘along it [Zfnda] C.J. in Sach v. Blackburn (1830) 
4 C. and P. 297 ; Curtis v. Milis- 5 C. and P: 489]. . Now it follows 
from what has been -decided above.that the keeper of an animal 
was responsible without proof of negligence provided there exists 
the necessary knowledge of danger and that he who keeps an animal 
is absolutely responsible for his acts. He is bound at his peril to 
prevent it from going at large, or “in arly way or manner having an 
opportunity, of ‘exercising its mischievous’ instincts. If harm is 
done, by it heis liable (unless there exists some specific ground for 
exception) without any allegation or proof of negligence in the care 
or custody of the animal. ‘It is next settled ‘that subject to the 
requirement of proof scienter when the harm done is’ not natural to 
the species of animal, the rule in May v. Burdett applies equally:to 
all kinds ‘of animals and to all kinds of mischief done by them. It 
makes no’ ‘difference whether the animal is:fere nature or mansucta 
‘nature, naturally wild`or tame, or whether the mischievous act is 
committed on the premises of the owner of the animal, or by way 
of © trespass upon the premises of the plaintiff, or on the high may 
or any other place. 
But if a dog has once bitten a man without provocation or undér 
‘circumstances which would not excite any dog of good témper to 
: bite, and the owner has notice of iff itis his duty to chain up or 
muzzle’ the dog, and if he lets” him ' go about, or lie at the door 
uhmuzzled, and another person is- ‘bitten under similar circumstan- f 
ces, the owner of the dog will be responsible for the injury ‘(Char 
wood vy. Grieg 3 C. and K. 43). Itis not material whether the de- 
fendant is the owner of the dog or not. It is enough for the main: 
' tenahce of the action that he keeps the dog®* and the harbouring of 
dog about one 3 “premises or allowing him to resort there, i isa suffi- 
cient keeping, of ‘the dog to- support the actioń; As sodn as a dog 
is known to be mischievous, itis the duty of the -person ` whose 
‘premises the dog frequents to ‘send him away or cause him‘to be 
destroyed [Mr Kone v. Wood (1831)'5 C. and P.’r ; 38 R. R. 787]. 
The’ same rule‘ ‘of ` law prevails"! with regard to a “bull 
which is known: to have run, at a man ‘and to` be’ therefore 
‘dangerous (Blackburn v. Blackburn, 3 C. and P. 146; Clerk v. 
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Armsirvong 22 Sc. Sess. Cases 1315). Bye the by the putting up of 
a notice to beware of the dog will not exempt the owner of the dog 
from liability to the injured person, if it appears that the latter 
could not read, or did not in fact read the notice. If the 
plaintiff was lawfully going into the house and’was in point of 
fact ignorant of the notice, and of the danger from the dog at 
the time he was bitten by it, he will be entitled to compensa- 
tion in damages [Sarch v. Blackurn (1830) 4 C. & P. 297]. 


The Sctenter in Ferocious Animals. 


It is sufficient to prove generally that the animal was of a 
ferocious disposition and given to bite and that the defendant 
knew it (Hartley v, Halliwall 2 Stark. 212) and jf this is proved, 
it is not necessary to prove that anybody before the plaintiff had 
in fact been bitten [ Worth v. Gilling (1866) L. R. 2 C. P. 1]. So if 
it can be proved that a dog has been guilty, to the knowledge 
of the owner, of a single act of ferocity, that is sufficient to cast 
upon the owner the duty of watching and securing the animal, and 
will render the master responsible in damages if the dog becomes 
guilty of another ferocious act (Aleeming v. Orr (1855) 2 Macq. 
H. L. 25) But where the dog was proved of a savage disposition, 
and the defendant had warned a person to beware of the animal 
lest he should be bitten, it was held that this was evidence for a 
jury of the defendant’s knowledge of the beast (/udge v. Cox, 1 
Stark. 285). And where the wife of the defendant, who occasion- 
ally, assisted him in his business as a milkman, had a com- 
„plaint made to her of the savage nature of a dog kept upon 
the premises, for the purpose eof communicating it to her husband, 
this was held evidence of the husband’s knowledge (Gladson v. 
Johnson 36 L. J. C. P. 153 ; Applebee v. Percy L. R.g C. P- 547). 
It has been held also that if the owner of the dog appoints a 
servant to keep it, the servants knowledge of the dog’s fero- 
city isthe knowledge of the. master, for all dogs may be mische- 
vious, and therefore aenan who keeps a dog is bound, either to 
have ‘it under his ‘own observation, or to appoint some one 
under whose observation it may be [Baldwin v. Casella (1872) 
L. P. 7 Ex 325 ; 41 L. J. Ex 167]. Proof of an offer on the part 
of the defendant to make compensation to the plaintiff i is some, 
but very slight, evidence against the defendant, as the: offer has 
been made purely from charitable motives, and not as admitting 
any legal liability in the matter (Thomas v. Morgan 2 C. M. and R, 
502), and it has been beld that such an offer is no evidehce at, all 
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ofthe scienter (Beck v. Dyson 4 Comb. 198 fer Lord Ellenbourgh). 
Again where the defendant’s bull, which was being driven along 
the public streets, ran at a man with a red handkerchief round 
his neck and gored him, and the defendant, after the accident, 
was heard to say that the red handkerchief had caused the mis- 
chief as a bull would run at anything red, it was held that this was 
some evidence to go toa jury to show that the defendant knew that 
his bull was a dangerous animal. “ As the circumstance of persons 
carrying.red handkerchiefs is not uncommon,” observes Pollock 
C. B., and it is reasonable to expect that in every public street 
persons so dressed may be met with, we think it was the duty of 
the defendant not to suffer such an animal to be driven in the pub- 
lic streets, possessing as he does the knowledge that, if it meta 
person with a red garment, it was likely to run at and injure him 
[Hudson v. Roberts (1851) 6 Exch. 677]. Again if by common report 
a dog has been bitten by a mad dog, it becomes the duty of the 
owner of the dog reported to have been so bitten to be very cautious 
in its keeping, whether the dog said to be mad was really mad or 
not may be a mere matter of surmise, and yet it is not enough for 
the defendant to say: “ Idid use a certain precaution. He ought 
to have put it out of the animal’s power of mischief? (Ld. Keynon in 
Jones x, Perry 1 Esp. 483). Even where the injuries result indirec- 
tly damages would be assigned. Defendant's bees kept in an 
unreasonable manner and place stung plaintiff’s horse who plung- 
ed and threw him down. Plaintiff got damages in an action against 
the defendant [O’Gorman v O'Gorman (1903) 2 Irel. 513]. Follow- 


- ing the principle laid down in a number of decisions on Torts cases 


it has been settled that in actions for keeping ferocious animals the 
plaintiff is entitled to recover substantial damages in respect of any 
bodily anguish he has endured, together with the expenses of 
surgical attendance and all such expenses as have been reasonably 
incurred by him in consequence of the injury. So if in consequence 
of a bite from ferocious dog knowingly kept by the defendant, the 
plaintiff has been obliged under medical advice to undergo a surgi- 
cal operation to guard against hydrophobia fhat would be a ground 
for increasing the amount of damages. 


Injuries by Cattle and Domestic Animals, 


Ifa man’s cattle, sheep or poultry, or any animals in which the 
law;gives him a valuable property, trespass upon another’s close, 
the owner of the animals is responsible for the trespass and conse- 
quential damage unless he çan show that his neighbour was bound 


. . . 


t 
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to fence and had failed to do so [Sagri] v. Milward 21 Hen. 6 p. 
33 pl. 20; Lee v Riley (1865) 18 C. B. N.S. 722, 34 C. J. C.B. 212}. 
Thus where defendani’s horse has injured plaintifi’s mare by biting 
and kicking her through an iron fence which belonged to the defen- 
dant and which separated the defendant’s land from the plaintiff’s,. 
it was held that there was trespass for which the defendant was liable 
apart from any question of negligence [EXis v. Loftus Iron Co. 
(1874) 10 C. P. 10 ; 44 C-J. C.P. 24]. 


Killing another's Animals ~ Detaining Strays. 


Upon this subject there are some interesting provisions in 
the French and Roman Law. It was provided by French rural 
police legislation that a landowner who had suffered damage 
through straying animals had the right of seizing them with the 
duty of taking them within 24 hours to the nearest public pound 
[1 Fournel Du Voisinage 447 (4th Ed.]. And the author cited says 
that this power was given notonly to the owner of the land 
in which the damage had been done but to every neighbour of 
his who was interested in his welfare. But Fournel recom- 
mends that the animals seized must be treated kindly as if they 
were his own. This humane provision, it seems, was adopt- 
ed from the Aquilian law (Dig. hb.g tit 2,3,9) and, has found 
its way into the Anglo-Saxon system. Thus it has been held that the 
mere fact that domestic animals are found trespassing upon an 
owner's premises would not justify him in killing them (Mathews v. 
Smith 2 I. D. g0). If the animals trespassing are of the flying kind 
as geese, fowls, ducks ètc., the landowner after notifying their- 
owner may kill them upon the second offence, because such animals 
are not easily caught and their capture was not worth the 
trouble and expense of litigation. But Fournel says that he ought 
to release them to show that he has not killed them out of covet- 
ousness, and likewise if there were too many, he ought to kill only 
a few.: Again it is enjoined that the fowls can only be killed ‘on the 
spot in the very act ef depradation. 

` f ° Praphulla Chandra Ghosh, 

Vakil, High Court. | 
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>. ` OUR NEW JUDGE. 


” We beg to accord our respectful welcome to the Hon. Mr. 
‘Justice Leonard Wilfred James . Costello,. who being appointed 


‘a Puisne Judge in the vacancy’ caused by the promotion of 


Sir George Rankin to be the Chief Justice, has been sitting on 
the Original Side since Monday, the 14th February last. 
Born on the esth Avgust 1881 Mr. ‘Justice Costello was 
educated first in Dulwich College and- then in Peterhouse, 
Cambridge, from where he proceeded to his B. A..and ‘LL. B. 
degrees in 1902 and M, A, in 1906. Mr. Justice Costello was 


‘called to the Bar from Inner Temple on the 24th June 1903 


and practised occasionally in North London Sessions and largely 
in Midland Circuit.’ His Lordship was for sometime a Lecturer 
in Common Law at the University College in Nottingham and 
an M. P. for Huntingdonshire (1923-24).. His contribution on 
Law, -Politics and Law of Engineer have attracted notice and 
his ‘book on the Profiteering Act 1919 created a considerable 
stir at its appearance. In politics His- Lordship is a Liberal. 


-We trust that his Lordship’s career on the Bench will be marked 


with conspicuous success. 


` 


REVIEWS. 


Law -relating to Private Companies in India by Alex- 
ander Kinney, 2nd Edition, published by Thacker Spink & Co., 
1926, 

This interesting and accurate treatise is most welcome. ‘There 
have been constant oscillations in the financial market of this 
country due to the rapid formation and the estill more rapid 
dissolution of several Companies in India. But the peculiar 
incidents of joint family property, made more incomprehensible by 
judicial decisions specially from the Privy Council, have made 
family enterprises impossible without the formation of Private 
Companies. Many big and ancient estates in Calcutta and other 
big cities have been transforming themselves into Private Compa- 
nies. The notions regarding them are, however crude and ex- 


e * g 


2bn THE CALCUTTA LAW JOURNAL, [Vor. XLV, 


tremely lacking in precision: People seem to think there is 
something esoteric about them and fail to appreciate their relative 
benefits’ and disadvantages. Mr. Kinneys excellent treatise will 
remove the prevailing misconceptions to a large extent. In the 
elucidation of the main principles, in the arrangement and classi- 
fication of the subject matter and also in the avoidance of unneces- 
sary or irrelevant caselaw. Mr. Kinney has set an admirable 
standard. Such a book was needed not merely for the legal pro- 
fession or for Company men but also for the wider public who 
are taking a practical interest in these matters. We commend this 
book to the attention of the profession. 

Udvaha-tattwa by Mahamahopadhyaya Pandit Krishna 
Charan Tarkalankar. 

We welcome with much pleasure the edition of Udvaha-tattwa 
by Mahamahopadhyaya Pandit Krishna Charan Tarkalankar, ‘the 
erudite professor of Smriti and Nyaya of the Calcutta University. 
It contains Kashiram Vachaspati’s gloss, the editors -own 
commentary named “ Tattwabodhini” and an elaborate Bengalee 
translation of this Commentary exposing in a lucid manner- the 
spirit of the text by way of questions and answers betweena 
teacher anda pupil. It also embodies a supplement having a full 
and elaborate discussion on the principles of marriage with special 
reference to the knotty problems on Gotra and Prabara. The book 
has been rendered more useful and instructive by the addition of- 
a chart on Prohibited Degrees of Marriage. We may safely say 
that no lawyer's library is complete without a copy of this valuable 
treatise. It is moderately priced at Re. 1-8 and to be had of 
all principal:book sellers of Calcutta and of the publisher Ahibhu- 
san Kavya-vyakaran-tirtha of r2 B. Radhanath Bose’s Lane, 


Calcutta. 


The Calcutta Law Journal. 
THE HON'’BLE ÑR. JUSTICE RAM CHANDRA MAJUMDAR. 


Our hearty congratulations to our esteemed friend and colleague, 
Mr. Ram Chandra Majumdar, M.A, B. L.; on his being appointed 
a Judge of the High Court for the period from 26th February to 
24th April 1927 during the remainder of the absence on deputation 
of the Hon’ble Mr. Justice Pearson. After a brilliant academic 
career maintained by his having headed at’ the B. A. and M. A. 
Examinations’ in 1882 and 1883 respectively, and ‘obtaining the 
Roychand Premchand Scholarship iù 1884, Mr. Majumdar passed 
his B. L. in 1885 and joined the District Bar in Berhampore where 
he attained considerable success. He transferred his sphere of acti- 
vities to the High Court in 1904 where before long he built up a 
lucrative practice winning the conndenes: of the Bench and the liti- 
gant public alike. 


Of a reserved nature -and thoroughly unidentified with any of the 
present day activities, Mr. Majumdar has ever been a sound scholar 
and industrious practitioner, 

The honour that has just been conferred on Mr. Majumdar 
although considered rather a belated recognition of his sterling 
worth and ability will, we hope, be continued as occasion . 
arises. : 


z. ~ REVIEWS. 


The Guardians and Wards ‘Act, by A. C. Ghose, M. A. 
B. L., published by M. C. Sarkar & Sons, Booksellers & Publishers, 
90-2A Harrison Road, Calcutta, 1926. $ 

The noted author of ‘Insolvency’ and ‘Succession’ has given the 
profession the benefit of another product of his prolific pen. The 
case law referred to is-copious and- up-to-date: The author in a _ 
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learned preface full of many obiter dicta has set his goal to make e 
this work a “‘case-in-point publication midway between a text book 
and amere digest of cases”. The author has to a large extent 
achieved his object and we wish him success. The appendix 
includes an annotated Indian Majority Act which will add to the 
usefulness of the work. 

The Law of Joint Acts, Abetment and Conspiracy, by 
Munindra Nath Ganguli, B. L., Pleader, ,Judge’s Court, Howrah, 
published by The Eastern Law House, 15, College Square, 
Calcutta. 

It is a relief to come across Mr. Ganguli’s work on this difficult 
branch of the law. The learned author has made a real contribu- 
tion to the subject. It is not a mere digest of cases on sections 34 
to 38 of the Penal Code with regard to Joint Acts, or with regard 
to thesections to7 to 120 with regard to abetment, and sections 
120A and 120B with regard to conspiracy. It is something decidedly 
more than that. Inthe midst of myriads of disconnected legal 
formule the learned author has evolved a synthetic presentation of 
the principles underlying the decisions. He has shown real ability 
in discussing the elaborate judgments in Barendra Kumar Ghose’s 
case. e 

The special features of the book are a presentation of the 
English Law on the subject anda discrimination in the citing of 
cases. The work has been made up to date. The get-up is excel- 
lent and the price is moderate. 

We heartily commend this work to the members of the legal 
profession. ° 


NOTES OF CASES. 


e 
Indian Evidence Act, section 25—Bombay Abkari Act V of 1878) 
section 41—Confession made tothe Excise Officer in charge, if 
admissible in evidence. 

The accused petitioners were charged under section 43 of the 
Bombay Abkari’ Act, 1878 and section 114 of the -Indian Penal 
Code for dealing in liquor without license. In course of proceed-* 
ings the accused made statements to the Excise Officer in charge. 
Those statements were admitted as evidence anf relying upon them 
the Magistrate convicted the accused. -Aggrieved by the conviction 
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e the accused: came up to the High Court in revision. The applica- 
tion was heard by Shak and Fawcett JJ. who referred the matter to 
the Full Bench. The question for decision was whether an Abkari 
Officer under the Bombay Abkari Act of 1878 and exercising 
the powers conferred by the Code of Criminal Procedure of 1898 
upon a Police Officer for the investigation of a cognizable offence 
was a Police Officer within the meaning of section 25 of the Indian 
Evidence Act. 

Held (per Amberson Marten C. J, Shak, Fawcett, Kemp, 
and Mirza JT.) that the local Government could not have intended, 
by delegating the investigation of offences under the Abkari Act to 
the Abkari Inspector, to deprive a person accused of an offence 
under the Abkari Act of the protection he enjoyed under sec- 
tion 25 of the Evidence Act and answered the Reference in the 
affirmative. 





Criminal Procedure Code of 1898, section 181—Contract for hire 
—Property hired at Poona and pledged at Nasitk—Criminal breach 
of trust relating thereto— Whether Poona Court had jurisdiction to 
try the offence. 


The accused hired a cycle at Poona fora certain period. Ins- 
tead of returning it to the complainant duly he mortgaged it at 
Yeola in Nasik district. Thereupon the complainant lodged a 
complaint under section 406 of the Indian Penal Code with the 
Police at Poona. The police challenged the accused but the City 
Magistrate discharged him under section 253 of the Code of Crimi- 
nal Procedure saying he had no jurisdiction to try the accused 
and referring the complainant to file his complaint at Yeola in Nasik 
District. Not satisfied with this decision the District Magistrate 
of Poona made a Reference of the point to the High Court, 

Held (fer Shak and Fawcett JJ.) that it was not esgential under 
section 181, sub-section (2), that at the time the property was said to 
be receiyed or retained by the accused person he must have a dis- 
honest intention to misappropriate it, or to commit criminal 
breach of trust with reference to it and that it was enough for the 
purposes of the section if the property which was the subject of the 
offence was received or retained by the accused at a particular 
place to give jurisdiction to the Magistrate of that place to try the 
case and made the Rule absolute, set aside the order of discharge 
and directed the learned Magistrate to hear the complaint, 
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Alttestation—Morigage— Transfer Property Act, Set. 59—Transfex 
of Property Amendment Act (XXVII of 1926), if retrospective in 
tts operation. 


A mortgage was executed on the 3rd‘of April rgry7. It wasa 
mortgage deed requiring attestation by two witnesses to give it 
validity under the provisions of Sec. 59 of the Transfer of Property 
Act, Only one of the attesting witnesses saw the executant put 
his mark to the deed. The other attested it on an acknowledgment 
by the ‘executant of the deed of his having executed it. Both the 
witnesses ‘attested the deed in presence of the executant. On the 
2sth of March 1926, Transfer of Property (Amendment) Act (Act 


‘XXVII of 1926) came into force. If this Act applies tothe deed, 


it was a valid attestation. But under the law in force at the time, as 


‘laid down by the Privy Council in Shamu Patter v. Abdul Kadir 


Ravathan (1912) I. L. R. 35 Mad. 607 it was not a valid attestation. 
The matter came up for decision before Salaiman & Boys JJ. 
who referred the following two questions to the Full Bench. 
(1) Whether Act XXVII of 1926 is retrospective in its nature 


. sọ as to apply to document executed prior to its coming into 
_ force ? 


(2) If so, whether it would also affect “litigants in. pending 
actions who have obtained a decree by a Subordinate Court before 
the passing of the act, but the decree is still under appeal ? 

Held (per Sulaiman, Daniels and Boys JJ, Walsh, A. C. J. and 
Mukerji J disenting) that the amending act of 1926 is not retrospec- 
tive) in its operation and hence the mortgage was invalid as it 
was not duly attested. 


‘The Calcutta Law Journal. 


THE ADJECTIVE LAW OF ANCIENT INDIA. 
(Based on the Buddhist Literatures) 


Constituted Judiciary, as we now have, with paraphernalia of 
incorporated attorneys, advocates, and host of other members of 
the profession, was unknown in ancient India ; but courts of justice 
there were and we read from the Rajovada-Jataka that they were 
as full of uproar as the modern court premises are, Fictitious 
litigations were the desideratum of the day—which could only be 
checked by the righteous administration of the King who was the 
fountain of justice—the highest judicial authority of the land. The 
actual apportionment of punishment and its execution were always 
held to be the prerogative of the King and this was more specially 
the case where mutilation and death sentence were concerned. 
It was exactly the state of things in France under Louis XIV 
when the state was the king who was law-maker, the executor of 
the law and though actually the courts were well organised. But 
here in India the King was never an autocrat, nor he could lay 
his sacrilegeous hands over the persons of his subjects (Jataka, 
Pt. I. p. 389). 

He had to administer justice with impartjality and equality 
(Dhammena and Samena) untuffled by temper or uninfluenced 
by personal desires. (Ranna nama kuddhena sahasa kinchi katum 
na vatthati—Sumangala Jataka) and without having taken recourse 
to whims and caprices (Chandadi vasena agantva vinicchayam 
anusasi—Rajovada Jataka}. It is worth while to mention here that 
it has also been enjoined in the Yagnavalkya (Part ,II, Chapter 
I, V. I) that the kings should enquire into the wrongs with the 
assistance of the Councillors unprejudiced by personal likes and 
dislikes? 

It is not clear from the Buddhistic literatures whether the 
modern theory “King can do no wrong” gained ground on those 
days but it was undoubtedly lurking in a germinating state 
within the four corners of the Brahmanical law books (Manu V. 
93) and the Jatakas (e.g. Chavaka Jataka) where the King, as against 
his family members, was permitted inter-marriage with low castes 
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ashe was supposed to be above the danger of polkution or 
impurity. 

Besides the King, we have other officials as naturally could be 
expected, who used to participate in the administration of 
justice. We have references of Vinicchaya-maccas (Ministers of 
Justice) a general name for the judicial officers as distinguished 
from other amaccas (Ministers) e. g. Rajjugahaka-Amaccas and 
Dona-mapaka-Maha-maccas (Tax Collectors and Royal Surveyors) 
Their functions are not definitely known, perhaps they formed 
the first and the lowest stratum of the judicial officers as we shall 
see later on. i 

The Purohita or the family Priest has frequently been mention- 
ed as participating in the administration of justice (Kimchanda 
Jataka) and even acting as chief judge in as much as he révised the 
judgments passed by other officials (Dhammaddhaja Jataka and 
Mahabodhi Jataka). Besides this temporal character of him, he 
is also represented as Acariya or fatherly adviser (Sarabhanga- 
Jataka) a friend (Susima-Jataka) and inseperable allay of the 
King (Pudakusala Manava Jataka). From the nature of his 
duvious functions, I am inclined to believe that he is no other 
than the Vinicchaya-mahamattas who used to advise on matters 
of law and morality (Kurudhamma Jataka) or the Atthaddhamanu 
sasaka amacca—the minister to the king in matters spiritual, 
whose position was akin to that of the Chancellor in medizeval 
European Court, which was generally held by the clergy. 

Among other officials we have reference to Senapati who, in 
addition to his own duty of commanding the Royal Army, used to 
take part in the legislation of the Jand and administration of justice. 
In the Tesakuna Jataka the Bodhisatta who was the Senapati, 
before he entered the solitude, incised on the gold tablet laws 
(Vinicchaya-dhamma) to be followed in the administration of justice. 
In the Dhammaddhaja Jataka the Senapati is represented as dis- 
possessing the rightful owner on the receipt of illegal gratifications 
in the disGharge of his judicial duties (Senapati .... vinicchayam 
karanto lancam khadati, lanca gahetva asamike samike karoti). 

In the kandahala Jataka we notice of a prince reviSing the 
judgment passed by the priest. It is doubtful whether the prince 
was doing these judicial works in his capacity as prince ; most 
probably he was doing so in his capacity as a Viceroy (Uparaja) 
as the Vice-royalty was very often conferred upon the crown princes 
in those oligarchical forms of government. ” 

Workingsside by side with these legally constituted tribunals, we 
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have mention of arbitration courts which grew with the consent of 
the parties. (Kutavanija-Jataka). Traders, artisans and other 
members of the similar professions made the best use of these 
courts. Perhaps they ‘were working well as we find the notices of 
several arbitration courts which grew up in later times (Sukraniti 
‘Ch. V. S. 5. V. 18). Truth of it is amply borne out by Sir Thomas 
Munro when he eulogises the successful working of the sys- 
tem and “it is a pity” to quote the language of Vincent Smith “that 
this apparently excellent system of local self government really 
popular in origin should have died out ages ago. Modern govern- 
ment would be happier if they could command equally effective 
agency”. 

In all cases the King kept for himself the revisional jurisdiction, 
He was never lacking in appreciation of the meritorious services 
rendered to the Crown ; thus in the Mahabodhi Jataka, the Great 
Being (Mahasatta) reversed the judgment wrongly passed by the 
four greedy judges and the king in appreciation of it, appointed him 
as permanent judge. 

These are the isolated facts, supplied by the canonical literatures 
which, when analysed and pitched together, not only prove the exis- 
tence of the courts of justice and judicial officers in ancient India 
but open up a new @ista which can well nigh conjure our thoughts 
and imagination though they lack the scientific accuracy of the 
modern day. 

If we, however, go a step further and look to the commentarial 
works, I mean Buddha Ghosh’s commentary on the Mahaparinibbana 
Suttanta of the Digha Nikaya, we notice of a graphic description of a 
judicial constitution. There we read—whenever’a person was hauled 
up as an accused, he was presented before the Vinicchaya-mahama- 
ccas or the Ministers of Justice who without taking him to be male- 
factor examined and investigated into the case with a view to find 
out whether he was guilty of the charge. If they found him inno- 
cent they could acquit him, if they, however, considered him guilty 
of the offence, they had to refer the case to the next highes authority 
—the Voharikas or Vyabaharikas — persons versed in laws, mention 
of whom is also made in Vinaya Pitaka (1.40.3) where the King 
Bimbisara consults. the Voharikamahamattas in apportionment of 
the punishment. Here the Voharikamahamattas acted as amicus 
curie and their advice, I believe, like the opinion of the present 
day assessors, was not binding upon the King (Cf. Kattyayana), 
The Voharikas, on their turn, proceeded with case denovo and could 
release the accused if they considered him innocent. If they held him 
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guilty however, they had to make him over to the Suttadharas or 
the Custodians of the Laws and Customs from the ancient times. 
They had to follow the same procedure and if they found him inno- 
cent they would release him. If they however held the contrary 
view, they would present him to the Atthakulaka. It is difficult to 
say what this Atthakulaka was. Perhaps it was, as Hon’ble G. 
Turnour suggests, a judicial institution composed of judges drawn 
from the eight tribes or castes ; but an anamoly is presented by the 
Mitakshara (page 130) where kula is said to be a collection of the 
individuals related to the parties as agnates or cognates or by 
marriage. The Atthakulaka, if satisfied of his guilt, would make 
him over to the Senapati, the captain, judge and the legislature, 
who transferred the accused person to the Uparaja—Viceroy or 
Sub-king, who in his turn, placed him before the Raja who would 
punish him if he held him guilty according to the Pavenipottaka, 
the standard Penal Law. The Pottaka or the Book contains the 
laws or precedents and undoubtedly points to an age when the 
written laws were in existence. In the canonical Jatakas (Bhuri- 
datta Jatakas, Kusa-Jataka etc.) which are certainly earlier than the 
age of the commentarial works, we have frequent mention of the 
royal commands being promulgated by beat of drums and the 
like means. In the Tesakuna Jataka referred above we notice 
the laws to be incised on the golden tablets (Vinicchaya dhamam 
suvannapatte likhapetva) and eventually in the Tundila-Jataka we 
come accross a passage where the Bodhisatta causes a book to 
be written on the right decision (Vinicchaye pottakam likhapetva) 
and admonishes the people to consult the book for the decision of 
law suits (imam postakam alokenta attani tireyatha). If this was 
the actual state of things then we can say that the process of 
evolution of the Indian laws tallies with the gradual development 


_ of the Roman Laws which evolved out of the Justinian tablets and 


Preetorian edicts, 


It is not clear from the passage who this Raja was. Some 
scholars held, apparently from the nature of the republican form of 
Licchavian Government, that the Raja, who was the highest autho- 
rity in the administration of criminal justice, is different fsom the 
ordinary titular Rajas who constituted the representative assembly 
of the Licchavis. Perhaps he is, as they hold, “ the senior most 
among the Rajas or the one elected from time to time to adminis- 
ter the criminal justice”. The mention of Uparaja—the Subking or 
Viceroy who is generally the king’s brother or his son, as the highest 
judicial authority next to the king seems to have a great signifi- 
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cance and.sets at rest all possible surmises and suppositions about 

° these Rajas. I am inclined to believe- that the Raja, as its synonym 
implies, is the king himself—the supreme authority on the law and 
its execution. . 

Procedure, referred above, seems cumbrous yet it gives us the 
following list of the officials beginning from the lowest viz :— 

(1) Vinicchaya mahamaccas :—Ministers of Justice. 

(2) Voharikas or Vyabaharikas :—Persons versed in Laws. 

(3) Suttadharas :—Custodians of the Laws and Customs. 

(4) Atthakulaka :—The tribunal of judges representing the 
eight kulas or tribes. 

(5) Uparaja :—The Subking or Viceroy. 

(6) The Raja :—The king. 

Composition and constitution of the Courts mentioned above, 
reveal that they were presided by more than one judge, were a sort 
of representative body or judicial assembly and correspond almost 
to the British system of trial by judge and jury. Perhaps the an- 
cients were very much opposed to modern system of trial by one 
judge and for very good reason too, Another distinctive feature 
of these Courts are that they are more representative in character 
than the modern Courts as they represent all classes of people 
including persons véetsed in law and aristocrats (Voharikas, Senapati, 
Uparaja etc.). 

Each of these Courts could acquit the accused and their 

acquittals were as final as the acquittals of the present day Courts 
but unlike the modern law Courts, they had no jurisdiction to 
punish the criminals without reference to the king. It is true that 
the modern system places the accused person in advantageous posi- 
tion as he had very little to do to establish his innocence, the whole 
burden of proof being with the prosecution ; but the position of 
the accused in those days was still better as he could not be 
punished unless he was tried by six different Courts as shown 
above. His innocence was presumed as the Courts proceeded 
against him without taking him to be malefactor. s 

The system which passes every case of conviction through 
several “Courts without the least initiation on the part of the 
offender and irrespective of any legal objections, not only brings 
justice to the door of the poor but offers greatest possible satis- 
faction to the convict by the concurrence of several tribunals as 
to the merits of his case. . 

The system might be dilatory and lacking in the workman- 
ships of the juristic talents, punishments might .be both inhuman 
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and impolitic yet it enjoins the highest respect for the sanctity of 
innocence and stands a striking contrast to the modern ‘system 
which puts hundreds of people behind the prison bars without any 
trial whatsoever. y 

Further, the wholesome influence of supervision by the higher 
tribunals which the system enjoins, creates a feeling among the 
judges that they are more on the trial than the cases before them 
and thereby acts as deterrent to corruptions and misconducts on 
the part of the subordinates, gives an efficient check to their sins 
of omission and commission and at the same time conduces most 
to the purity and soundness of the administration of justice. 


Benode Behari Das Gupta, M. A., B. L. 


NOTES OF CASES? 


Criminal Procedure Code, sections 423, 237 and 2 98—Charge under 
principal offence but conviction for abetment thereof—Appellate 
Court—Power to alter conviction. 


The accused was ‘charged along with another with committing 
burglary. Both were found guilty. But accused Mahabir appealed 
against his conviction. The Appellate’ Court found that it had not 
been proved that Mahabir took part in the burglary but he con- 
victed ‘him of abetment of the offence. Thereupon Mahabir 
preferred an application for revision before the High Court. 


"Held (fgr Pullan J.) that it was not open to a Court to find a 
man guilfy of abetment of an offence on a charge of the offence 
itself ; the only section under which the appellate Court could base 
a.conviction for abetment was section 423 of the Crimin®™ Proce- 
dure Code ; that section empowered the Appellate Court to alter 
the finding and maintain the sentence ; but that section was to be 
read with sections 237 and 238 of the Code ; sectiqn 237 dealt with 
a case where the offence had been wrongly described in the 
charge-sheet -and section 238 dealt with a ease.where a Court found 
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e that the major offence of which the accused had been charged 
had not been brought home to him but a minor offence. had been 
proved ; but abetment was not a minor offence and it could only 
come under section 237 if there was no element in the abetment 
which was not included in the charge and set aside the conviction 
of the accused. 


Ld 


Indian Railway Act (Act IX of 1890) Sea 80—Suit against two 
Railway Companies—Appeal against one only— Whether suck 
appeal was competent, 

The plaintiffs, a firm of merchants consigned some goods at 
Victoria Terminus, Bombay G. I. P. Ry. under Risk Note B to be 
delivered to selves at Daltonganj E. I. Ry. But the goods were not 
received at their destination. Part of the route having laid 
over the E. I. Ry. the plaintiffs sued both the railway com- 
panies for non-receipt of the goods. The Court of First Instance 
dismissed the suit holding that the Risk Note B having been 
executed the Companies were not liable. Thereupon the plain- 
tiffs appealed making only the E. I. Ry. the respondents. The 
result .was that the decision of the first Court was reversed. 
Hence this appeal by the respondent Company. 


Held (per Adami and Kulwant Sahay JJ.) that as there was 
no finding or allegation that the goods were in fact lost in course 
‘of transit on the E. I. Ry. or that the non-delivety was by the B. I. 
Ry. and that the contract being with the G. I. P. Ry. and the com- 
plaint being that the goods had not been delivered the E. I. Ry. 
alone could not be made liable or perhaps could not be made 

. liable at all and set aside the decree of the lower appellate ‘Court. 


e 
Indian Companies Act (Act VII of 1913), sections 199, 200 and 
201— Winding up proceedings—Execution transferred to Court in 
another province— Whether such Court should be the High Court 
or the District Courts. ; 
The High Court at Allahabad having made an order in the 
liquidation proceedings of the appellants company pending before 
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it, transferred the order for execution to the Court of the Dis- e 
trict Judge at Gaya in the province of Behar and Orissa, But the 
District Judge held ‘that under section 200 read with section 3 of 
the Indian Companies Act r913 he was not competent to deal with 
the case and allowed the objections raised by the Company and 
struck off the execution. ‘Then arose this appeal from the order of 
the Judge. f 

Held (žer Das and Ross JJ.) that the Court described in sec- 
tions 200 and 201 of the Indian Companies Act was not the Court 
of the District Judge as has been maintained by the Judge but it 
ought to be the High Court and that section 199 and section 200 
must be so read as to be consistent with each other and dismissed 
the appeals. i 


The ‘Calcutta Law Journal. 


HISTORY OF INSURANCE. 


Insurance may be defined as a contract whereby for an agreed 
consideration one party undertakes to compensate the other for Joss 
on a specified subject by specified perils. The contract of insurance 
being a species of contract should be governed by the ordinary rules 
of contract, modified to suit the peculiar features of the insurance 
business ; it must not be regarded as a contract sxf generis, though 
in American Courts specially, that tendency has manifested itself so 
that a distinguished American specialist in Insurance Law remark- 
ed :—“The contract of insurance is the play thing of the legislature 
and the football of the Courts”. (See Reports, Am. Bar * Association, 
Vol. 20, P. 496). 

Regarded as a particular branch of Jurisprudence, the law of in- 
surance isselargely made up of rules evolved out of the proper and 
careful application of the general principles of contractual obligation 
to the particular conditions under which contracts of insurance were 
generally executed. Thus, to understand, the principles of the law of 
insurance, it is absolutely necessary that one should completely be in 
possession of those situations which brought into existence this great 
branch of commercial law ; thus, mastery of the principles of the law 
of insurance logically presupposes a knowledge of those particular 
conditions under which insurance contracts were executed in differ- 
ent ages in the history of societies. This knowledge is capable of 
being attained only by a careful historical study of the development 

“of insurance. 

Thus, the subject of these articles is “History and Principles of 
the law of insurance with special reference to India”, In fact, history 
and principles, so far as this subject is concerned, go hand in hand 
and to study and understand the one is really to study and under- 
stand the other. 

But, before I proceed to take up the subject, it seems incumbent 
upon ‘me to say something about the general nature of the 
insurance business. Every one of us knows some of the forms which 
the busine$s of insurance has assumed in the modern civilised world. 
The chief forms of insurance are marin, fire} life, accident, fiddlity, 


india, 
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guarantee and a few others. Without much legal analysis one can 
see well enough that the original and principal object of the contract 
of insurance is indemnity against some specified loss et risk, the loss 
or risk is uncertain either as to the fact of its happening or the 
time when it may occur. 

As a matter of fact, many people are exposed to the risk and yet 
the risk is not of such frequent occurrence as to ‘make exposure to 
it absolutely ruinsome to the business or the matter to which the 
risk appertains. For, as Arnold observes, “the most general principle 
upon which the whole system of insurance depends may be thus 
stated :—-if a series of events of pretty frequent occurrence be observ- 
ed for a lengthened period of time, it will be found that the number 
of those events, however, apparently accidental, will be nearly equal 
in equal periods of time. The insurance contract proposes to dis- 
tribute the loss, which falling upon a single person would ruin him 
among all those people who along with the unlucky man are exposed 
to the same risk ; this aspect of the insurance business enables all 


_ of those men equally liable to the same peril to calculate upon the 


chance of loss and provide against it and successfully carry on 
business or do acts which but for this provision against the possible 
loss would have ended in their complete ruin or left those depen- 
dent upon them utterly destitute.” It is this beneficial effect of the 
contract of insurance on business and on property or families that . 
has in modern times led to its rapid progress in all civilised commu- 
nities of the world. But the question arises whether this simple 
provision against risk was unknown to the merchants of the ancient 
world or to the people of ancient communities. 


Insurance in the ancient world, 


I propose to take this question for a historical treatment with 
reference to some of the most ancient civilisations of the world 
and in the first place an Indian writer's attention must naturally 
turn on the ancient civilisation which he might with legitimate: pride 
claim as a civilisation of his forefathers. Was there any practice 
resembling insurance in ancient, India? There is absolutely nd 
doubt that maritime enterprise was known to the Indians even as 
early as the Rig Vedic times and later Indian history is replete 
with the tales of mercantile adventure in distant parts of ‘the world. 
It is therefore a matter which. demands our earnest efforts to discover 
if insurance in any shape was practised by the Indiag merchants, 
who carried on large, commerce both on the west and the east over 
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land route and sea route alike. Investigation, however, fails to 
discover even the faintest trace of insurance in the modern sense in 
the Indian law in ancient times. But there are some legal rules in 
the Smritis which clearly suggest that the idea of provision against 
tisk of maritime trade was not unknown to the Indian mind. There 
is a certain provision in the law of interest in the Smritis which 
allows the lender avery high rate of interest on loans expressly 
taken for overseas trade. This rule clearly indicates the legal 
recognition of the extraordinary , risk of maritime adventure. This 
being so, we are naturally led to enquire whether the acule Indian 
mind- which clearly recognised the over-hazirdous character of 
maritime commerce did not invent any method to mitigate it. I 
confess, I have not been able to find any evidence of the existence 
of any such practice. But perhaps in ancient India, insurance in 
some sense was practised as against risks to which property might 
be exposed fron the anti-social acts of mia, The texts in Mana 
and other Smritis clearly indicate that if property be robbed and 
the robber fails o be captured and the articles fail to be recovered 
the King was bound by the Hindu constitutional law to compensate 
for the lass by restoring to the owner the value of the lost articles, 
Thus we may say on the basis of some positive evidence afforded 
by the Smrités that the ancient Hindu constitution knew insurance 
of property against some specified risks although it was not by 
` virtue of any specific contract between private persons or between 
the King and the subject but on account of a general rule of consti- 
tutional law. The application of the principle of the distribution of 
risks in other departments was not perhaps known to the Hindus, 
though having regard to the extensive internal and overseas 
commerce in ancient India and having regard also to the clear grasp 
of the essential principle of insurance by the ancient Hindus, one 
should consider it rather curious that their keen insight failed to 
‘apply the principle of insurance’to business risks. But the last word 
on this topic has yet to be said and perhaps in future we shall yet 
be able to discover evidence of some form of iasurance applied to 
business-risks in ancient India. ° i 


oe 
Insurance in the ancient western world. 


Extensive commerce was carried on between the members of 
those civilised communities who lived around the Mediterranean 
Sea; a great commercial activity distinguished the Mediterranean 
ports during the times of the Roman Empire. 

Phoenician: and the Liyantine citigs carsied on an extensive 


I 


44n THE CALCUTTA LAW JOURNAL, Vòn. XLV.. 


commercial enterprise ; it is surprising these merchants engaged 
in commerce by the sea should not have invented sucha simple 
contrivance as the contract of insurance to provide against the 
hazards of maritime commerce ; indeed, some . metlfod of mutual 
assurance appears to have been imperatively necessary for the 
conduct of such extensive commercial adventures as are known fo 
have been carried on during the period of the Roman Empire; 
especially inexplicable. does the absence of some method of 
insurance seem when we remember that the legal genius of the 
Roman mind raised the law of contract in other branches of human 
intercourse to a pitch which remains unrivalled even in these days 
when society seems to be based on the principle of contract -in 
almost all departments of life. 


Scholars have ransacked the writings of the ancient Romans with 
a view to discover traces of the contract of insurance in the Roman 
age. Some passages in the writings of Cicero, Livy, Suetonius and 
other Latin authors have led some scholars to the conclusion 
that insurance was known and practised among the Romans. 
(see Emerigonch. I; Duer Insurance, pp. 7 and 8). Others 
again have interpreted the same passages of these authors differ- 
ently and have come to the opposite conclusion that the con- 
tract of insurance was not known to the Romans eXcept in the 
limited sense in which Bottomry and Respondentia bonds 
were based on the principle of insurance. If the principle 
of insurance known to the mediaeval and modern merchants was also 
known to the ancient Romans and Phoenicians and adopted by 
them, one would certainly have found in the Roman works 
on Civil Law some treatment of the rules in use by the merchants, 
In the absence of all such rules or of any reference to them, I think 
one may safely conclude that insurance was not known either 
to the Roman, Phoenician or other merchant communities of the 
Western world. No traces of the insurance idea have been 
discovered in the earlier Greek, Egyptian, or, Assyrian Civilisation. 


The earliest traces of insurance. : 
i -+ 

The earliest undoubted evidence of transactions between mer- 
chants similar to insurance in the modern sense has been found 
to exist amongst the merchants of the island of Rhodes. The 
laws of the ancient Rhodians contained provisions for ¢contribu- 
tion and general average in case of loss by ship-owners ; they 
provided that all those who have an interest ina cémmon ven- 
ture and are subjett to Z common risk should make some con- 
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„tribution to’ that one. whose interest has been sacrificed to pro- 
tect or save from loss the whole venture. The island of Rhodes 
was fora time the foremost commercial state of the world and 
these rules of maritime commerce were just and wise and were 
adopted by Augustus and the subsequent Roman Emperors as a 
part of the Roman Law so far as they were not in conflict 
with the positive rules of the Roman Code (See Cicero, Prò Lege 
Manilia ; See Duer Insurance, p. 24). It seems probable that out of 
these rules invented and developed by the Rhodian merchants 
the law of maritime insurance evolved which was the earliest and 
for.a long ‘ime to come the most important form of the insurance 
business. 


Insurance in the middle Ages. 


The early Middle Age in Europe has been a dark age in poli- 
tics, literature, arts as well as in enlightened business enterprise 
and records of this period fail to indicate any traces of the insur- 
vance habit amongst the merchants who carried on such interna- 
tional trade (though not large in volume) as existed in that period ; 
but the gloom that settled upon Europe began gradually to clear 
up fromthe roth or rth century of the Christian Era. The 
records of the mediaeval maritime states of Italy contain satisfaċ- 
tory evidence of the existence of the insurance contract as 


'_ largely practised by the merchants of the Florentine, Venetian, 


Genoese’ and other mediaeval Italian Republics. From the rath to 
the 16th Century the Italian republics -of Florence, Venice and 
Genoa greatly flourished chiefly through the value and extent of 
maritime commerce of the merchants of those republics and history 
- records that it was through the general adoption of marine insu- 
rance by the Italian merchants who were keenly sensible of its mani- 
fest value that the principle of insurance received such recognition 
as its uses justify. Insurances were certainly effected in Italy from 
the beginning of the 13th century though not earlier. Thé prac- 
tice of making mutual contracts of insurance rapidly spread 
through the commercial communities of Europe'and the merchants 
of the. Hanseatic League began to employ the contract of insu- 
rance on an extensive scale. We find that in the early 14th 
century (1310) there was a chamber of insurance in Bruges, and 
Florence invented a standard form of policy as early as the beginn 
ing of the 16th century (1520). The term * Policy” by which 
contracts of insurance were generally known has been derived from 
the Italiantword «“ Polizia” and undoubtedly points to the Italian 
origin of. the modern contract of insurance. ° e 
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Law of Insurance—a part of the Law- Merchant, 


It is clear therefore that during the 14th and xsth centuries 
the practice among the merchants of making insurance contracts 
had become general throughout all the maritime® estates of 
Europe. The practice appears to have been confined amongst 
those bigger merchants who engaged in extensive international 
commerce and this circumstance produced uniformity in.those 
regulations which governed the transactions of these merchants all 
over Europe and gave rise to that body of rules of an international 
character which came to be known as Law Merchant (Lex Merca- 
toria) in all European countries. Thus the law of insurance, 
which was marine insurance then was recognised part of the law-mer- 
chant, 

During the middle ages the continental Courts of law were ill 
organised and there was scarcely any refined legal principle 
to guide the judges who were generally not particularly well-fitted 
for the administration of justice entrusted to their care ; in fact, the 
merchants engaged in international commerce justly considered 
that they were betcer fitted to settle by arbitrators selected from 
amongst their own body any disputes which their own commer- 
cial transactions gave rise to, so, we find in all European Countries 
the growth of conventional Courts of merchants estabfished by 
themselves and having such powers as were derived from the 
consent of the parties appearing before them. These informal 
tribunals of merchants, not deriving any sanction from the State, 
were really arbitration Committees which had no legitimate power 
to enforce their orders, though as a matter of fact by force of 
custom they usually satisfactorily solved all their disputes for 
centuries until with the growth of a higher legal sense in the 
European countries the disputes of the merchants gradually passed 
over tothe jurisdiction of State-Courts which adopted for their 
guidance the rules evolved by the merchants themselves as their 
tule of law. ' 


Character of the law of insurance in the middle Ages. 


The law of insurance in the middle ages, as we have said above, 
is a part of the law-merchant and is said also to be a part of inter- 
national law ; but it is international in a peculiar sense and only 

so since the rules forming the law were uniform and were 
recognised as binding in all ciyilised nations ; the positive riles of 
the mercantile law themselves, when adopted by the state court, are 
really portions of the „Municipal law of the countries in which 
they prevailed and as such they do not in any sense bear upon inter- 
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e national relations. The law-merchant is what a Roman jurist 
would regard-as Jus Gentium and not as Jus inter gentes. 


Soyrces of the law of insurance in the middle ages. 


Sources of the law of insurance in the middle ages are, there- 
fore, those very customs and usages in practice amongst the mer- 
chants dealing in international commerce. Lawyers flourishing in 
the maritime countries of Europe have written works mostly in 
the nature of commentaries on those customs and regulations and 
these works form an important source of our knowledge of in- 
surance as practised in the middle ages. These compilations of 
commercial law and usage thus form an: important source of per- 
suasive authority in all jurisdictions in determining causes among 
merchants throughout the civilised world. 


Introduction of insurance into England, 


An American Judge has said that the Contract of insurance is 
an exotic in the Common Law (Per Bradley J. in New England Ma- 
rine Insurance Co. v. Dunpan, 17 Wall U. S. p. 1], 20 L. Ed. p go). 
In fact, the Common law of England was very tardy in its assimi- 
lation of ghe principles of the Law-merchant though chancellors in 
the exercise of their Equity jurisdiction often resorted to the appro- 
priate principles of the law-merchant in deciding disputes amongst 
merchants. It was thus, as the students of the history of English 
law are aware, that Equity continued to enlarge its scope of jurisdic- 
tion and the Common law became inelastic and technical. At last a 
a great English Judge Lord Mansfielderescued the ancient Common 
aw from its sad plight by infusing into its old nerves a new blood 
from various bodies of legal systems,—notably the Law-merchant. 
We shall have to note how various fundamental doctrines in the 
law of insurance have been contributed by the genius of Lord 

_ Mansfield who might be very properly styled the * Father of Eng- 
lish Commercial Law.” The fact remains that the law-merchant in 
which is included the law of insurance was the late acquisition of 
the English Common Law and therefore the question arises when 
was the system of insurance introduced and recognised in 
England. 


In the middle ages merchants from the continent carried on 
a largé trade with England and London was a great commercial 
centre where trades people from the various countries of Europe 
assembled $ in the rath Century Italian merchants from „the 
wealthy commercial centres of Northern Italy established trading 
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houses in London and there is evidence to conclude that it was 
by those Lombard merchants who were familiar with the practice 
of insurance in their native land and who found it so beneficial to 
the growth of trade in their own country that thë practice of 
insurance was introduced into England to protect their English 
commerce. Lombard Street in London even to this day recalls to 
one’s mind the earlier Italian mercantile adventurers who brought 
with them not only their custom of insurance against the hazards of 
foreign maritime trade but legal history credits them also with the 
introduction of our merchant-Courts to which they customarily 
submitted all contests involving mercantile rights. These Courts 
were presided over by judges or rather arbitrators selected from 
amongst the merchants’ own class and community. In fact, in the 
_ middle ages in Europe when the regularly-established Courts acting 
under the sanction of the State were slow, expensive and ill-quali- 
fied, we see that everywhere the merchants could not wait for any 
decision by the regular Courts and invariably established their 
own Courts for deciding their own disputes. The well known 
Pie-Powder Courts of early English fair-towns show how 
universal was the practice amongst merchants of submitting to the 
jurisdiction of their own arbitration Courts rather than to the King’s 
Courts their own commercial disputes. In England @uring seve- 
ral centuries all disputes between merchants were disposed of by 
the merchant Courts thus called into existence. Contracts of insu- ` 
rance also came before these merchant Courts and their decisions 
appear to have been characterised by fairness, honesty and sound 
common sense. : 

The earliest English Reports do not contain any decision on 
insurance cases due to the circumstance mentioned above. The 
first Statutory mention of the practice of insurance is found in 43, 
Elizabeth Ch. 12. Elizabeth’s Chancellor Lord Bacon referred to the 
practice of insurance in his speech in opening the Queen's first 
Parliament in the following words, “ Doth not the wise merchant 
in every adventure Sf danger give part to have the rest assured"? 

The case of Crane v. Bell (4, Coke's Institute. 139) is important 
in the history of the law of insurance, for in this case the Cous 
of Common law issued a writ of prohibition forbidding a Court of 
admiralty to assume jurisdiction over an insurance case. 

The history of law on the continent of Europe shows that causes 
involving a question of insurance fell under the jurisdiction of the 
Courts of admiralty whose decisions oftentimes were of an interna- 
tional character. The American Courts recognised the jurisdiction 
of Courts of admiralty in insurance . cases. The jealousy of the 
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English Common Law which on account of its dilatory aud cum- 
brous procedure and rigid principles could not. attract mercantile 
causes to its jurisdiction resulted simply in diminishing the scope of 
jurisdiction ofthe Courts of admiralty in England ; but the Com- 
mon-law Courts did not succeed in bringing insurance cases for 
determination by them, The merchants therefore, since the deter- 
mination of the case of Crane v. Bell continued to refer mercantile 
disputes and questions of insurance to their arbitration tribunals as 
before. But in course of time the volume of business had immen- 
sely increased and it was deemed highly necessary that all cases 
involving disputes amongst merchants should be brought under the 
jurisdiction of some  regularly-constituted Courts competent to 
enforce its own orders and judgments. 


To give effect to this felt want of a competent Court acting 
under the authority of the State and thus competent to execute 
its judgment and orders that a Court was created by the statute 
43 Elizabeth ch. r2 (160x) for the trial of marine insurance cases, 
Great care was taken, it seems, for the selection of the personnel 
of the Court with the view evidently, of making it attractive to the 
mercantile community. The Court was composed of the judge of 
the admiralty, the recorder of London, two doctors of the Civil 
law, two lawyers, and eight grave and discreet merchants. This 
special mercantile Court existed for about a century and perhaps 
was not quite popular. Its extinction, however may not alto- 
gether be due either to its unpopularity or inefficiency but more 
likely to the increased efficiency of the Common Law Courts. 

Dowdale's case, decided in 1659 and found reported in Coke’s 
Report Part 6, p. 476 is the first reported case on insurance deter- 
mined before a Common Law Court. I have already mentioned 
the unwillingness of the mercantile community to bring their causes 
before Common lawCourts and Baron Park had calculated that prior 
to the accession of Lord Mansfield to the Common law Beneh in 
1756 cases on the law of insurance as foynd reported in all 
the English Reports do not total even sixty in nufnber. y 

With the appointment of Lord Mansfield as the Chief Justice 

“of the Court of King’s Bench there came a new era in the Common 
law as to cases involving the law-merchant. Lord Mansfield had a 
proper recognition of the naturally peculiar circumstances that 
were bound to attend the making of the contract of insurance as 
well as of the importance of the customs and usages of merchants 
in determining their rights under those contracts and made a very 
systematic inroad on the well-known authorities of the mercantile 
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law of the continent of Europe. He also had’ special jurids 
impanelled for determining the customs of English merchants. 
By the above method Lord Mansfield had been „Successful in 
inċorporating the essential principles of the mercantile law with 
the common law system so that by 1788 when that great Judge 
retired he had the satisfaction not only of reforming the Common 
Law soas to make it really competent to take cognizance of and 
properly determine all mercantile causes but also of winning the 
confidence of the mercantile community in the decisions of the 
Courts of Common Law. The factor, last mentioned led to an enor- 
mous increase in the volume of litigation in relation to commercial 
dealings and insurance cases: which came up before the Common 
law Courts since the days of Lord Mansfield. 


(To be continued) 


Upendra Narayan Bagchi, M. A., M. L: 
Advocate, Calcutta High Couri. 


REVIEW. 


Fictions in, the developm ent of Hindu Law Texts by 
C.-Sankararama Sastri, M. As B. L, High Court Vakil, Mylapore, 
Madras :—The book under f review embodies the lectures delivered 
by, the author under the auspices of the Madras University and has 
been published with a short foreward by P. S. Sivaswamy Aiyer. It 
is a tiny.volume though it providesa rich repast which is sure 
to satisfy the intellectual hunger of the reader with a taste for 
historical jurisprudence ; for a deeper study of the principles of 
law has unfortunately become rather rare in these days. The 
title of the book however is misleading as one pours over the 
pages of the work one ‘is delightfully struck by the variety o% 
topics which. has passed through the author’s vision—~a variety 
which goes beyond the limits of the title adopted for the work. 

The first lecture is rather of an introductory character and con- 
tains a very concise though a strictly accurate account of the idéas 
of western jurists yon the scope and utility of fictions on the develop- 
ment of law ; illustrations from the legal history of England and 
Rome are cited ; a classification of fictions according to western 
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Jurists has been given and it has been pointed out that fictions in 
Hindu jurisprudence fall within the wider definition of Sir Henry 
Sumner Maine. The discussion of use of fictions in Hindu juris- 
Prudence as contrasted with their use in the western system of 
law furnished many valuable thoughts and we agree with the author 
in his conclusion that “there was no necessity for the invention of 
fictions in the strict sense of the term at any period in the history of 
Hindu law.” 

Fictions in the wider sense of Sir Henry Sumner Maine un- 
doubtedly play an interestingly lirge part in the development of 
Hindu Law and with this topic the second lecture begins. We 
are introduced to the grandest of all fictions in Hindu Jurispru- 
dence—-a fundamental assumption which runs through all legal and 
philosophical literature, viz., the theory of omniscience, infalli- 
bility and eternity of the vedas. The matter has been treated on 
historical lines with reference to the treatment of the subject in the 
Mimansa School of Hindu philosophy. To the lawyer with no 
special liking for deeper studies of the fundamentals of Hindu 
Jurisprudence, the author’s discussion of the principle of construc- 
tion when the Sruti and the Smriti differ will not fail to be interesting 
as well as profitable ; one sees the rationale of the rule as to why the 
Sruti prevails as brought out in the various Schools of Mimansa philo- 
sophy. The author’s research in this part of the work discloses a tho- 
rough mastery of the principles of Hindu Philosophy coupled with a 
deep historic sense—a qualification which has unfortunately become 
very rare amongst the English-educated lawyers of the present 
day. ° 

To the acute philosophy of the Mimansa School the fundamen- 
tal fiction of unity of origin in the way of every rule of positive law, 
morality, or religion of the Smritis appeared to bea mere fetish 
and therefore they were naturally led to the discussion of the 
limitations of the fiction. The third lecture is principally devoted to 
` the limitations of the theory as found in the Mimansa philosophy. 
Exceptions to the obligatory portions of the vedic rules regarding 
the mention, the vidhi and the Artha-vada have been lucidly 
pointed out after the school of the Mimansa philosophy. The diff- 
rent conclusions of the “Mimansakas themselves have been point- 
ed out. Texts are cited in abundance and are admirably discussed. 
The discussion of the rule of Hindu Jurisprudence in case of con- 
flict between an injunction of the Sruti and the Smriti in the light 
of the Minfansa philosophy has placed the ordinary familar canon 
beyond the realm of mere empiricisn? by éxposing the rationale 
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thereof with the sure touch of an accomplished scholar. Indeed 
excepting the articles of the late lamented Dr. P. N. Sen in this 
journal and portions of the Tagore lectures of the, late K. K. 
Sircar, one would perhaps search in vain for any writing on Hindu 
Jurisprudence in the style of the present author. 

After a careful discussion of cases of apparent or real conflict 
between a Sruti and a Smriti text and of the consequent limitation 
on the fundamental fiction of the vedic basis, the author has brought 
to the notice of the reader some other matters which justify the 
denial ofa binding authority to some Smriti texts. Mimansakas 
have divided the texts of the Smriti into two broad classes—Drstar- 
tha and Adrstartha texts ; and according to thema vedic basis is 
presumed only for texts of an adrstartha character. Texts which 
have the advancement of a visible object in view relate to 
Kama and Artha and are Drstartha texts while those which have 
the advancement of an invisible end in view relate to Dharma and 
Moksha and are adrstartha texts. Adrstartha Smritis are again of 
two classes—Nyamula and Vachanamula, the Nyamula texts depend 
on reasoning for their validity while a Vachanamula text lays down a 
binding injunction without reference to rhyme or reason. ` Thus, 
according to orthodox Mimansakas, a Nyamula text stands on an 
inferior footing. We are led by the author in this part of the work 
into the closely guarded store-room of those principles with some 
of which we are familiar. The conflict between Nyamula and a 
Vachanamula text or Lokasidha and a Vedasiddha text and their 
relative authority have ` been carefully considered with reference to 
the familiar texts of Manu, Yajnavalkya and other Smritis. As 
noticed above, the author has here supplied the ordinary practi- 
tioner with the rational basis of many familiar canons of construc- 
tion of Hindu Jurisprudence. 

The strict adherence toa vedic origin has therefore its limita- 
tions ‘and we agree with the author in his observation that a more 
modern a Mimansaka is, a greater adherent of the strict vedic basis 
he is found to be. ° 

Hindu Jurisprudence has some peculiar principles for 
the recognition of custom as a source of law. Sistachara or conduct 
followed by the orthodox section of the community may be recog- 
nised as a tule of law. But the Hindu Jurist requires two condi- 
tions for the validity of a custom :—(i) the nature of the persons 
amongst whom the practice obtains ; (ii) the intention with which it 
is followed. The Hindu Jurist therefore recognises as valid custom 
thése practices which’are obseryed by the orthodox members of the 
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cammunity with the object of doing a religious or meritorious act. 
The Vedas, says the Mimansa Philosopher, are the only source of 
` meritorious acts. So by a curious chain of reasoning, even customs 
are made to defive their obligatory character from the Vedas alone. 
Thus, according to the Mimansa School, even the ordinary princi- 
ples of charity, kindness, love to fellow creatures etc. are to be 
binding only if they are meritorious in the sense of having a vedic 
basis. This principle may be accounted for by historical necessity 
of the days when. Kumaril wrote and preached the orthodox faith 
and had to fight the unorthodox faiths with weapons drawn from 
the Vedas. 
The insistence of action with the intention of doing a meritori- 
ous act is due to the many historic instances in ancient literature 
where dis¢as are found to do act which have no merit to back them. 
Such acts are not regarded as a source of binding conduct in Hindu 
Jurispudence. We need only say that we highly enjoyed the author's 
illuminating discussion of the Hindu Theory of customs, 
Then there is a discussion ofthe rule where a Smriti text and a 
custom enjoin two different courses of conduct. The question of 
preference has been discussed in the light of orthodox Mimansa 
doctrines and the verdict is on the side of the conduct approved by 
- the Smriti text. The reasoning adopted for this preference is rather 
mechanical, since a custom derives its authority from a lost Smriti 


“text. based on a lost Sruti text while a Smriti text derives its 


authority from an existing or lost Sruti text, 

The scope of the fiction that a custom is based on a Smriti text 
is pointed out with reference to general and local custom and the 
well-known dictum of the Privy Council ih the Collector of Madura’s 
case has been subjected to an enlightened criticism with reference 
to the relative authority of the sources of law in Hindu Jurispru- 
dence. In this chapter of the work we travel with the author 
through a region we did not travel before. i 

The Jast chapter of the book has been devoted to a critical 
exposition of the development of rules of positive Jaw in India fram 
the original texts under the guise of interpretation and we see matters 
discussed with which we are rather familiar. But the author's 
discussion of the relative potency of different sources of law is 
strikingly original and it appears to us the order of enumeration as 
given in Brihaspati and Katyayana has been made with reference to 
the chronological emergence of the sources of law in India. Thus 
sovereign’s command or legislation has been placed last in the enu- 
meration and indicates that legislation or the sovereign’s command’ 
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can override all other sources of law. However, the fiction of Eka- 
vaditya:has been discussed with reference to all the sources of law 
and the bounds of our knowledge greatly enlarged. 

We need not follow the author further ; we welcome his thought- 
ful and learned treatise and congratulate the author on the produc- 
tion of a work which really traces the method of development of 
Hintlu Law from the earliest times ; such books are rare in these 
days when the market is flooded over with books for the busy practi- 
tioner and when a systematic study of higher regions of law is in the 
discount and the lawyer practises law for its worldly advantages and 
writes too with the same end in view. 


The Calcutta Law Journal. 


HISTORY OF INSURANCE. (Continned). ` 
Development of Insurance in England, 


Now that we have seen how insurance was introduced into 
England and traced the stages through which it passed -till the 
law of insurance was made a part of the Common law, we may, 
take up in succession each form of insurance with a view to 
trace its history and development in England. 

From the brief sketch we gave of the introduction of insu- 
rance in England it would be manifest that marine insurance 
was the first form in which it was introduced into England and 
marine risks remained for several centuries to come the only 
risk to which the principle of insurance was appplied. 


(a) Marine Insurance. 


The practice amongst merchants of insuring their marine 
adventures ¿could be traced in England as early as the 13th cen- 
tury ; yet there is an absolute lack of evidence as to any well- 
established definite regulations or methodsin general use amongst 
the merchants for carrying on insurance business in England for 
well nigh four hundred years to come. 

In those days merchants used to reside in or assemble for 
pleasure and business alike in the inns in the big market towns, 
It is well-known that Lloyd’s Coffee House, an inn kept by one 
-Edward Lloyd on Tower Street in London towards the end of the 
17th Century was a much-frequented anda popular resort for sea- 
faring men and merchants engaged in foreign trade. It became 
customary with the merchants who gathered at Lloyd’s Inn to 
make their meeting an occasion for arranging their mutual con- 
tracts of insurance against the sea-risks to which their adventures 
were exposed. The method employed was crude and informal but 
“essentially very practical and as a matter of fact the form of the 
marine policy invented at Lloyds’ still remains the standard 
form even to-day, in spite of the numerous adverse criticisms of 
Judges -who had to construe that crude document in cases 
which came up before them. The method employed in making 
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contracts of marine insurance at Lloyds was for the person 
desiring to insure his venture was to pass around among the com- 
pany assembled a slip containing a description of the vessel with 
its cargo, the name and description of the master and the crew 
and the contemplated voyage. Those amongst the assembled 
merchants .who desired to stand as insurers would write beneath 
the descriptions upon the slip their names or initials and amount 
which each desired to be liable for as insurer; when the total 
amount of insurance desired by- the owner was thus underwritten 
the contract of insurance became complete. The term “ under- 
. writer? by which insurers are popularly designated to-day had 
thus its origin from the practice at Lloyds. 

The business of insurance thus informally began at Lloyd’s 
rapidly grew into importance and volume and a large amount of 
business was carried on at Lloyds old site in Tower Street ; 
in consequence, however, of the growing volume of business, the 
inn was removed to a more convenient and commodious place in 
Lombard Street in’ 1692. The enterprising proprietors of the 
. Lloyds’ cognisant of the importance of the House in commer- 
cial circles began to publish a newspaper in 1696 which con- 
tained accurate information ‘of commercial transactions and of 
the movement of shipping throughout the world. This newspaper 
was, however, suppressed by the Government on account of the 
_ publication of some indiscreet matter. In 1726 appeared the 
“Tloyds’ lists” which continues still to-day and is the most 
important publication in the shipping and commercial world. 
Lloyds’ place of business was removed to several places until 
it found a permanent location in the Royal Exchange and remains 
still to-day the greatest andthe most important single. commercial 
factor in the mercantile world, - ; 

~ The conduct of the business of insurance began and con- 
tinued to be conducted in the most informal way ; there were 
no. fixed rules or. regulations as regards the qualification 
for-membership in the company of brokers ọr as to terms and 
“conditions of the contracts made until 1769 when the. underwriters 
of Lloyds’ formtd themselves into, an association, They adop- 
ted for the guidance of the society . definite rules of business deriv- 
ed from the customary codes of business. familiar to them.. The 
utility of definite rules and practices when -once adopted became 
manifest to those. shrewd men of- business and we find: that 
shortly afterwards in 1779 they adopted a fixed form of ‘the 
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contract of marine insurance known as the Lloyds Policy which 
is the standard form of marine insurance in the world, The 
result of the adoption of one standard form of insurance was the 
introduction of uniformity in the business of marine insurance. In 
spite of its quaint language, its evident redundancy confusion and 
ambiguity, its absurdity and incoherence, this form has been 
still retained in business world as the standard form óf nfarine 
insurance witha few necessary changes (Vide. Brough v. White- 
more, 3 TUR. 206). 

In 1871, the society at Lloyds’ was incorporated and one of the 
principal purposes of incorporation is said to be “the collection, 
the publication and diffusion of intelligence and information with 
respect to shipping.” Lloyds’ has its agencies all over the 
civilised world and no movement of any important vessel in 
any part of civilised world can be made without being promp- 
tly reported and published at Lloyds’. Lloyds’ now publish 
in addition to the “Lloyds Lists” already mentioned, “ Lloyds’ 
Captains’ Register” which contains informations about the charac- 
ter and experience of all certified masters employed in British 
commerce’ and “ Lloyds’ Register of British and Foreign Ship- 
ping” which gives full descriptions .of British and foreign vessels 
engaged in, the world-commerce. In the “ Black Book” at 
Lloyds’ is recorded all casualties occurring in any year and the 


* posting of any vessel at Lloyds’ as missing is regarded as quite 


good evidence of the loss of such vessel to entitle its owner to 
demand payment of its value under the Policy. 

Even now, the brokers at Lloyds’ have kept up their unique and 
ancient practice of underwriting individually the proposed risk 
and issuing binding-slips and formal policies are afterwards 
drawn up on the basis of the slips issued (See Garret’s Insurance 
Reference Book, 1890 p. 283). 

The policy of insurance or the instrument which contains the 
contract isa printed form of the Lloyds’ Standard Policy with 
spaces left blank for the insertion in writing of,the particulars of 


' the individual agreement. The Government secures some revenue 


by the provision of the Stamp Acts (for instance, see the Customs 
‘and Inland ‘Revenue Act, 1867, 30 Vict.c, 23) which enacts that no 
contract or agreement for sea insurance shall be valid and admis- 
sible in evidence unless expressed in a policy stamped according to 
law before signature ; these Acts further provided that no policy 
could be made for any time exceeding twelve months ; this provision | 
of necessity «deads to the renewal of the contract in many instances, . 
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We shall’ have occasion to deal with the provsions of the 
various Stamp Acts in so far as they affect the contract of 
insurance in future, but, we may mention here that Act 33 
and, 34 Vict. C. 97 Art. 117- provides’ that policies made 
abroad but in any manner enforceable within the. United 
Kingdom are liable to the ditty and may be stamped at any time 
withm two months after they had first been received in the 
Untited Kingdom, The provision of section 2 of 39 Vict, c,6 pro- 
vides that for the purpose of being given in evidence, any policy 
may now be stamped after execution on payment of the 
penalty of £100, ' 

The Statute of George II. c. 37 is of ‘supreme importance in 
the history of the insurance business since it requires that in 
order to give validity to the contract, the assured. must have a 
right of property or interest in the thing assurred anda policy 
without interest is declared to be a. wager; and that policies 
bearing the words “Interest or no interest” or “ without further 
proof of interest than the policy” or “without benefit‘of salvage 
to the insurer” or any policies made by way of gambling, wager- 
ing, are declared to be null and void, 

By the Act, 3x and 32 Vict, c. 36, it is provided that “ shiek 
ever a policy of insurance on any ship, or any ggods in any 
ship or any freight has been assigned so as to pass the beneficial 


interest in such policy to any person entitled to: the property - 


thereby insured, the assignee of such policy shall be entitled to 
sue thereon in his own name, and ‘the defendant in any 
action shall be entitled to make any defence which he would 
have been entitled to makg if the said action had been brought in 
the name of the person by whom or on whose account the policy 
had been effected.” 

Regarded from the point of valuation. of the risk, marine in- 
surance policies are of two ‘varieties :—. 

{a) Open Policy, (b) Valued Policy, 

An open policy Js one in which the value of the interest ea” 


is hot specified: While a. valued policy containsa specific valuation ` 


` of the interest insured. We leave all those questions which arise 


for judicial determination on claims made under- both these” 


’ kinds of policy for future discussion, It may sometime happen 
` that under an open policy, the.value proved falls short of the 
‘amount.of original insurance ; - then, this difference is called oyver- 


insurance and the insured is entitled to proportionate refund of the . 


premium paid ; while, if the value proved exceeds the amount of 
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insurance, the insurer is considered to be his own under-wwriter 
for the excess and the risk is proportionately distributed between 
the. insurer and the insured. The term “ short interest” denotes 
the condition whieh arises if only a part of the interest insured 
has been exposed to the risk, “ Short interest” and “‘ Over Insu- 
rance”.do not essentially differ in ‘character and are determined by 
the same legal principles. : ane 


“ Double insurance” takes place when the same interest has 
been insured twice over due either to mere inadvertence or 
want of definite knowledge as to‘ prior insurance, The liability 
of the insurer under a ‘Double Insurance” gives rise to many nice 
‘questions which will be discussed later. 

Re-insurance, 


In England for about a century and a half re-insurance was 
considered to be illegal except in the event of death, insolvency 
or bankruptcy of the original insurer. The statute 27 and 28 Vict, 
c. 6s repealed the old law making re-insurance an illegal’ contract 
and a further statutory enactment dealing with the contract of 
re-insurance is to be found in 30 and 31 Vict, c.23. These 
statutes now recognise re-insurance to be a perfectly valid contract, 

Risk: — an 

In voyage folicies the risk on the ship commences at and 
from the place specified in the policy and continues till she 
arrives at the specified destination and has been moored there 
twenty-four hours in good safety ;on goods the risk begins with 
their loading and ends with their discharge at the specified ports ; 
on freight the risk usually commences with the shipment 
and terminates with the landing of the Boods, Many questions 
arise for judicial determination on the commencement, 
duration and termination’ of the risk under the contract of 
marine insurance which form important consequences on the rights 
and liabilities of the parties concerned ; they will be dealt ‘with, 
below. ` i i 


Deviation of the ship from the regular and usual *course of the 
specified yoyage insured without necessity or reasonable cause at 
ond discharges the ‘underwriter’ from all liability under the 
policy. This doctrine of deviation discharging the liability of the 
underwriter has been fruitful of disputes and we shall have to 
discuss many questions in connection with it, 


In all marine voyage policies the sea-worthiness of the ship insur-. 


ed is a necessaryecondition at the commencement of the risk, Sea» 
. . 
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worthiness is thus a condition precedent to the contract and the un- 
der-writer is discharged from any liability unduly claimed, even 
though thie’ loss might be due toother causes not having anything 
to do with the particular defects constituting the unseaworthi- 
ness. The condition that the vessel should be sea-worthy furnishes 
another source of dispute and we shall have to discuss the law 
relating to this topic. 

It has now been settled, we may mention here that in time- 
policies there is no implied warranty of sea-worthiness at any 
period of the risk ( Dudgeon v. Pembroke H. L. March, 1877). 
The contract of insurance is a transaction which is pre-eminently 
based on the good faith of the parties, Therefore, misrepresentation, 
concealment, mistake or fraud have :playei a very important part 
in the development of the law of insurance and in the legislation 
of the civilised countries of the world. We shall find many enact- 
ments in relation to the above topics as affecting the contract of 
insurances’ : 

The perils insured against are genarally described in.the printed 
form as the “adventures and perils of the seas, men-of-war, fire, 
enemies, pirates, rovers, thieves, jettisons, letters of mart and 
counter-mart, surprisals, takings at sea, arrests, restraints and 
detenments of all Kings, princes and people of what „nation, condi- 
tion, quality so ever, barratry of the master and mariners, and all 
other perils, losses and misfortunes that have or shall come to 
the hurt, detriment or damage of the said goods, marchandise, 
and ship &c, or any part thereof.” The insurers are liable only 
for such losses as are proximately caused by the perils insured 
against. For the remotg conseque.ces of these perils, underwriters 
are not respoasible: The legal questions arising ‘out of this topic 
form a considerable chapter for the subject of marine insurance, 

The printed form of the policy declared that “in case of any 
loss or misfortune, it shall be lawful to the assured, their factors, 
Servants and assigns, to sue, labour or travel for, in or about the 
defence, safeguarl or recovery of the sail goods, or merchandise’ 
‘or ships or any part thereof, without prejudice to the insurance ; to 
the charges whereof, we, the assurers will contribute, each one 
according to the rate and quality of his sum herein insured,” “In 
spite of the permissive character of the language of this clause it is 
now a recognised duty of the insured to take measures for the 
recovery of the property: Loss from perils may be either partial 
or total and has given tise to two terms in frequent use to denote 
them—( i) particular average, (ii ) genaral average. The rules 


. 
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‘of law governing these branches- of the law of marine insurance 
furnish an important source of litigation. 


History of fire-insurance. 


` Fire-insurance is a matter of practical interest. to a far larger 
number of perschs than either life or marine insurance. There 
are few persons in the crowded commercial and manufacturing 
towns to whom, in the absence of insurance, the destruction of their 
dwellings or their household goods’ or panufactories, ware-houses 
etc. would not be a matter of great calamity and thus to the 
merchants or maunfacturers undoubtedly the burning of their pré- 
mises or goods or machineries would be surely ruinous ; from 
fatalities from fire no age or country has been exempt and an extend- 
ed system of manufacture or commerce cannot possibly exist without 
some protection against the disastrous consequences of fire. 

Though protection against the loss from fire was deemed so 
necessary to save families and commerce and manufacture in every 
age of the world’s history, yet as a matter of fact fire insurance on 
an organised basis has had its origin comparatively recently. There 
is some evidence of the existence of agreements for mutual aid in 
case of loss by fire’ in Saxon times amongst small communities. 
But; the practice did not assume any great proportions or importance 
or’ steadiness and we are unable to trace the existence of fire-insur- 
ance in Englanti till we come to the ryth century. 

. Fire was really a terrible scourge in the mediaeval times as 
we know from the curfew law of the middle ages and there 
are traces also of voluntary or enforced contributions towards 
the relief of: sufferers by fire. The beginning of the ryth cen- 
tury, however, witnessed some definite proposals for a more 
systematic provision and the great fire? of. London in 1666 
roused the people into giving practical shape to some system 
of protection against fire and it is ‘since. fhen that fire-insur- 
ance. on a business-like way was takem up-in England. This 
seems at first to have been in the form of under-writing by 
individuals or by clubs; there is evidence of some effort to 
engage the corporation of London in a schéme- of ‘fire-insu-- 
rance, There was, however, no regular office for effecting fire 
inssirance, till 1687 when -certain brokers seem to haye 
formed an association for this purpose “at the back side 
of the Royal Exchange”; it was followed shortly after by 
another office. Of the fire-insurance. offices that still survive, the 
® Hand-in-Hand” dates from the year 1696 ; the.Sun, (1710) the 
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‘Union’ (1714), the “ Westminister (1717), London (1720), 
Royal Exchange, (1720) date from the first half of the 18th 
century ; while only three trace their origin from the second- 
half of the same century—the Salop, (1780), the Phoenix (1782), 
the Norwich union (1797). Though the offices mentioned above 
and many others were established in England,® the business of 
fire insurance did not attain much prosperity till the advent of the 
tgth Century. The application of the principle of insurance to 
losses by fire on land could not enlist much sympathy or favour in 
England from a notion that the tendency of such insurance 
was to foster a great incitement to arson and was in conse- 
quence detrimental to the best interests of the public. It is, 
therefore, no matter of great surprise that the growth of fire- 
insurance business in England did not attract much encourage- 
ment from the Government ; it is quite legitimate to infer from a 
study of the Revenue statutes that the principle adopted by the 
Government was rather to hinder the growth of fire insurance 
by placing burdens on the insured in the shape of taxes to be 
collected by cae. insurance offices along with the necessary pre- 
mium. 

In 1694, a statute of William and Mary imposed a stamp duty 
on fire policies and there was no further legislative interference till 
the time of Lord North whenin 1782, fire-insurances were made 
liable to an annual duty at the rate of rs. 6d. Ber each £roo 
assured, This tax was collected by the insurance offices along 
with the premium and accounted for by them to the treasury. 
This tax was increased to two shillings per cent in 1797 to 2s. 6d. in 
1805 and to three shillings in 1816. This tax remained at the 
rate of 3 shillings per cent for about fifty years to come, Undoub- 
tedly this was a highly’ objectionable impost ; it was partially 
remitted in 1864 and totally repealed in 1869, We can, however, 
form a good idea of the expansion of fire insurance business in 
England from a study of the returns of duty collected by the 
insurance offices, The"amount insured in British offices, the pro- 
perty situated in the United Kingdom’amounted to £135,000,000, in 
£783 which whilé in 1868 the amount of such insurance reached 
1,430,000,000, 


Excepting by the imposition of the duties now repealed, fhe 
British Legislature did notinterfere with the business of fire insurance 
for the reason that this business had a tendency to increase cases of 
arson. Fires of intentional origin to secure the value’ insured are 
of frequent occurrence and the belief above-mentioned was not 
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° without solid foundations, A comparative study of the increase 
in the fire insurance business and corresponding increase in the 
number of fires is very instructive and it has been estimated that 
along with the rapid growth of fire insurance in the rgth century, 
the percentage of fires of suspicious origin also increased in number. 
The period 185256 was marked by a great development of the fire 


insurance business and the number of fires of suspicious origin ` 


has been calculated to have increased from 34% per cent to 52% 
per cent during the period. In spite, however, of this popular 
disfavour, and governmental imposition tending to obstruct the 
growth of this business, the inherent utility of this practice for- 
the safety of commercial and manufacturing ventures tended 
to increase fire insurance in volume and the popular disfavour 
waned, The government, as we saw above, repealed the tax in 
1869 and the people as well as the government of England began 
to recognise that the business of fire insurance was not only 
proper but highly beneficial to the interest of the community, 
From the last quarter of the roth century, we notice a remark- 
able increase in the volume of business undertaken by the fire 
insurance companies in England ; and probably the largest fire 
insurance companies having their branches all over the worli are 
English companies. 

One consequence of governmental non-interference with the 
affairs of firéinsurance companies was that the financial aspect of 
such companies had remained a closed book ‘to the public and 
most of the oldest and biggest companies keep their acconnts a 
close secret. But some companies along with fire-insurance 
engaged inthe business of life-insurance also. These companies 
are under statutary obligations to publish their accounts and from 
the published reports of these combine companies one is at a 
position to estimate the probable volume of business carried on in 
England as also the financial outlook thereof. The returns of the 
London Fire Brigade also enable us to estimate the amount of insur- 
ance in the metropolitan area. I need not trouble my readers with 
the tremendous figures showing the value of the property insured as 
well as the amount of premium paid and the losse? yecovered, even 
from the available figures of the companies which combined fire 
insurance along with life insurance business, The essential principle 
of fire-insurance is the distribution of loss and this work of distri- 
bution is capable of being made in various ways. This might be under- 
taken by the State or by a municipality and the plan has been tried 
in several countries and notably in the Republic of Switzerland, 
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The- government insures and raisesa necessary fund for meeting 
‘losses by rateable tax on the owners. In this form, what is raised 
is the éxact amount needed for meeting losses and the- system’ is 
réally one of mutual insurance ‘administered by the agency of thg 
State. Such a system, though it makes it the business of every 
owner to preveht and extinguish fire, has not been very successful 
in those countries where it has been tried. Schemes of so-called 
mutnal insurance have been tried from time’ to time but with no 
enduring success. Consequently, the system of fire insurance 
which has sueprseded all others and has done most for the public 
benefit is that which is conducted by joint-stock companies which 
offér to be insured the gurantee of their capital and other funds 
arid also of the’probable profit by the business. — 

Fire-irisurance, as a business consists, in undertaking a ana in 
consideration of a premium. The amount of the risk is strictly 
limited to the amouut insured; but the nature and degree of the 
risk ‘are elements very difficult to measure and liable to constant 
fluctuations. “The risk is affected by the conditions of the property 
itself, its neighbourhood, the uses to which it is put, the nature of 
the contents of the house and various other circumstances and it is 
very difficult to eliminate completely the element of speculative 
hazard from the fire insurance business, But the speculative 
Hazard which is inseparable from the fire insurance business as a 
commercial enterprise has been very much reduced by the fact 
of the contract being made seldom for a period longer than a year ;. 
they are’ renewed only when the parties acquire by: experience 
some. idea of the safety and reasonableness of the venture and 
possibly on fresh terms, The business thus rids itself of the 
element of speculation and becomes a’ sound profit-giving one, 
We know there are a few comparatively absolute failures of fire 
insurance companies in Great Britain and none of any magnitude. 
These companies have always paid the losses in full and in- addition 
made’ considerable profits as is manifest from the published’ reports, 
and the quotations in the share-market. The conditions of the 
contract are embodied ina document which is called the policy 
and the mutualerelation between the insurer andthe insured is 
regulated. partly by the terms inserted in the policy, partly by the 
rules outside the policy contained im the custom oF the trade, statute: 
and judical decisions, 

` When fire insurance companies were first- éstablished and for 
a long ‘time afterwards they undertook not-only to re-imburge the 
insured for losses but also. to extinguish fires; In a prospectus: 
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issued in 1684, we find that a company promised that “ water-men 
and other labourers are to be employed at the charge of the under- 
takets to assist in the quenching of-fires.” In r6go, a writer while 


dqscribing the ingenious, useful’ and moral institution of a fire- 


insurance office, noticed that “They have a great many. servants 
in livery with badges, who are water-men and other lusty persons 
dwelling in several parts of the city, who are always to be ready 
when any sudden fire happens, which they are very laborious and 
dexterous‘in quenching.” Daniel Defoe has a reference to this topic 
in one of his essays published in 1697. 

The Sun-fire office, (1708) invented ‘the practice of having as 
a distinguishing mark of the houses insured with the Sun office a 
mark representing the Sun nailed up against these houses so that 
their men might quickly single out the houses insured with them 
and attempt to save them. Marks, like these were afterwards 
generally adopted by the other offices ind might- be seen even now, 
though no longer serving the original purpose. For more than a 
century aiid a half insurance companies used to keep their -own 
fire engines and establishments to extinguish the fires in London 


as well as in some of the most-important provincial towns. At -first,’- 


each: office had its own brigade- and there -was - much -rivalry 
amongst the brigades ; in the end, the fire insurance companies 


kept up a joint establishment for the fire brigade. This was very - 
effective but highly costly. In 1866,- the fire insurance companies - 
handed over their establishments to the Metropolitan Board of Works - 


which enlarged’ the brigade and made it more efficient. The cost 


of the fire ‘brigade is met partly from ‘contributions:from- the fire- - 


offices, partly out of the consolidated funds and partly out of rates.. 


a 


The insurance companies, however, now - no longer regard it as ` 


their duty -to extinguish fires or bear the cost of extinguishing them. 
This-duty has passed into the hands of the -public. The fire insur- 


ance companies consider it to be within their legitimate province 


to promote in other.ways the safety of- the property insured with 
them--when- in- danger and in London, Liverpool, Glasgow, and in 


some other large towns they -have established- at their own- cost- 
salvage ~corps which act in co-operation with the fire brigade’. 


Their duty lay. more in connection with minimising the damages 


cdhsequent on -érhploymenit of water ‘to sa the fire than. 


with extinguishing the fire itself, 
ao - (To be continued ) 

Upendra Narayan Bagchi, M.A., M. L 

Advocate, Calcutta High Court, 
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REVIEW. 


Law of Pleadings by P. C. Mogha, 2nd edition, 1927; pub- 
lished by the Eastern Law House, 15 College Square, Caloutta, 
Price Rs, 10, š ; 

We reviewed in our journal the first @dition of Mr. 
Mogha’s book on Pleadings and we are glad that in this 
secand edition the book appears in a more, useful form. 
Indeed, the rules of pleading have been neglected in India 
and one cannot but subscribe to the opinion of Mr. Justice Myers 
that the ignorance of the rules of pleading is a daily hin- 
. drance to the practitioner. There cannot be two opinions on 
the utility -of a scientific study of the principles of pleading for 
a lawyer. In India, the practical training of a practitioner in the art 
of pleading has found no fostering institution and the method of 
recruitment to the barinsists more on a theoretical acquaintance with 
general principles and particular branches of the Statute law 
than on necessary practical qualifications, In these circumstances, 
the book under review is areal help. to all concerned with the 
law—the judge, the practitioner and the litigant. 

Unscientific pleading causes real trouble to the litigant 
who often has to suffer for bad pleading ; the judges’s time is lost 
over irrelevant matters and the practitioner without a proper training 
in scientific pleading must have a burden cast on hs conscience 
if the pleadings drawn by. him are responsible for an untoward, 
results an eventuality not rare in the history of litigation. The author 
is an experienced judicial offi¢er and is familiar with the bad plead- 
ing in vogue in the Indian Courts and so has been able to point 
out the real dangers of such pleading and has given precedents of 
model pleadings in respect of the various classes of suits which 
generally form the vehicle of Indian litigation. To understand 
why the precedents given in the book should be regarded as example 
of faultless pleadings requires a careful mastery of the scientific 
principles of modern pleading. We boldly say that this book might 
take a raw law graduate and make hima veteran practitioner in the 
course of a couple of years under one single condition precedent 
that he‘must study again and again the precedents, principles and 
authorities found in this work. Mr. Mogha’s book is a pioneer 
workon a much needed subject and we are glad to say it is largely 
free from the natural defects inherent in such works, 


oe 
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Life-Insurance, 


In the history of insurance, insurance on risks depending upon l 


human life came after marine and fire insurance. There is nó 
evidence to show that the principle of insurance to indemnify those 
who suffer loss or privation on account of the death of others was 


employed in any transactions until about the 16th century. The ° 
business of life insurance, very small in volume, was undertaken 


by many of those underwriters who carried ona large business in 
marine insurance. They undertook risk on lives for a short period 
to cover contingencies of a temporary character. The premiums 
were very high also for the character of the risk was quite unknown 
and the transactions were small in number, 

At the end of the 17th century several annuity companies came 
into existence in-London for the benefit of the widows and children 
of «subscribers. ° These’schemes based on the mutual benefit princi- 
ple and numerous others undertaken in the next century were 
unsuccessful, for, there were no correct data on which the true 
principle of business could be discovered. 

But the three centuries during which the above schemes were 
tried in England familiarised the people with the idea of uniting 
contributions of a large number of people in order to make a provi- 
sion available on the death of each, ‘ 

The - first practical embodiment- of the above idea in the 
direction of life-insurance though far short of the system as now 
developed was the foundation in 1706 by a royal charter of “ The: 
Amicable Society for a Perpetual Assurance Office.” The method 
adopted by the office was to raise a certain amottnt of fixed 
contribution from each member and to distribute from the income 
thus@raiséd” a certain sum each year amongst the representatives 
of those who died inthe course of the year. The age of members 
might -be from 12 to 55 and the contribution of every member was 
equal. The higher limit of age qualification for a . membership was 
subsequently ‘reduced to 45.- In 1734, the Society issued a_declara- 


tion’ by-which ‘they guaranteed that the-dividend for the. représenta- RO 
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tives of each deceased member should not be less than :£100, 
This was the first approach to an assurance of a definite sum en 
death, whenever that might happen. The minimum dividend 
was increased later on though the society still adhered to theif 
policy of rating all members alike irrespective of ag&. The princi- 
ple of rating the premium adopted by this society was extremely 
unscjentific and when the society obtained a fresh charter in 1807, 
they adopted the principle of fixing the contributions of new mem- 
bers at different rates having reference to age, health and other’ 
circumstances, This step adopted by the Amicable Society in 
1807 is the most essential step to make the business of life insurance, 
a successful scheme. Even before the adoption of this principle by the 
Amicable Society in 1807, we find that the theory of life contingen 
cies made considerable progress in England through the labours of 
Hally, Simpson, Dodson, DeParcieux and De Moivre and in 1756, 
when Mr. Dodson’s life was rejected by the Amicable Society on the 
ground of his being more than 45, he along with some other persons 
determined to founda new Society upon a plan of insurance on 
terms more equitable than those of the Amicable which took the 
same premium for all ages. They attempted to obtain a charter 
and a petition was presented to Parliament in 1757 which was 
rejected in 1761, Mr. Dodson died some years ago but the 
remaining members of the original projected comp@hy set about 
the constitution of the Society under a deed of settlement and 
commenced businessin 1762 under the name of Equitable Assurance 
Society, of London. The Equitable was indeed the earliest office 
which carried on the business of life-insurance essentially on 
approved modern principles. It issued policies for the assurance 
of fixed sums on single or joint lives or on survivorships or 
for any term. Premiums were regulated according to age and lives 
were admitted after careful medical examination of the health of 
the applicant. Provision also was made for investment and 
accumulation of funds and the disposal of,any surplus was also 
provided for. 


Since the foundation of the Equitable Assurance Society of ` 
London life insurance had steadily and rapidly developed along 
modern lines and numerous other large and influential campantes 
have been established in England which transact enormous business 
all over the world. The Royal Exchange and the London Assu- 
rance are two of the oldest chartered life insurance companies 
which were founded some forty years before the Equitable com- 
‘menced business, These two companies included life insurance in 


s e 
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their scheme but they only did a limited business in this line 
and only undertook the same in the form of temporary'risks like 
rivate underwriters. During the 18th century, four other com- 
A cies were established of which the Pelican still continues its 
useful career a$ a big institution: 


Thus the rgth century commenced with eight life insurance 
companies doing business on a more or less scientific plan in 
Great Britain and Ireland, 


Before the close of the 18th century, the works of Price and 
Morgan contributed in a remarkable way to advance and locate the 
theory of life contingencies and the Northampton Table had 
supplied a basis for scientific calculation of life contingencies 
which was adopted by the business for regulating the premium. 
Tbe Equitable. Asurance Company’s growing business on a grand 
scale has demonstrated the possibility of making life insurance 
business a sound economic venture. The experience of several 
companies was utilised for the purpose of preparing mortaliity 
tables for the calculation of premiums, We have already drawn 
attention to the. Northampton table of Dr, Thomas Price ; but 
before this table several other mortality table were introduced by 
Hally, De Percieux, and others which in their day contributed to 
the growth os life insurance business ; most of those tables had long 
been discarded and now possess only an historic interest for the 
“student. Dr, Price’s Table in spite of the fact that it gives the 
chances of death too high at the younger ages and consequently 
larger premiums for the assurance of younger lives and though it 
makes the chances of death disproportionately low for the more 
advanced ages occupied the foremost place as a basis for life contin- 
gency calculations of all kinds. It retained its popularity even after 
the introduction of several other more accurate mortality Tables in 
many Assurance offices of high standing and has been replaced by 
other tables comparatively recently. 


The Carlisle Table was constructed by Mr. Joshua Milney 
from the ‘materials collected by Dr. John Haysham. Though 
constructed from very limited data they were manipulated with 
Breat caution and fidelity. Deductions of the Carlisle Table bore 
aclose agreement with the experience of several life insurance 
companies and secured for this table a large degree of popularity. 
This table has’ been most largely employed in the construction 
of auxiliary tables of all kinds for calculating.the value of benefits 
depending on human lives. The graduation of the Carlisle 
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Table is, however. faulty’ and anomalous results appear in the 
death rates at certain ages; . An aa 
- The experience of the Equitable- Assurance society e 
material for two very well-known mortality ` tables, the firs 
was made by Mr. Griffith Davies and publisheĝ in r825 ; the 
second was prepared by. Mr. Arthur Morgan the famous actuary of 
the Equitable Company and was published in 1834. Three 
other ventures in the construction of mortality tables should 
demand our attention; these are ;—(a) the Seventeen-Otfice’s 
Experience Table (b) the Engiish Life tables of Dr. William Fare 
(c), the tables prepared by the snstitute of actuaries, 

During the course of the rgth century, on account of the 
adoption of the scientific mortuary tables, the manifold utility of 
assurances becomes quite manifest to the public as a sure means 
for sound and economic employment of capital and an advan- 
tageous form of co-operation for mutual benefit, By the middle of 
the roth century (1844) about 144 companies had been establish- 
ed ona more or less solid basis for the transaction of lifé 
business, So, by thé middle of the rgth century life “assurance had 
captured the public mind ; and this business is now being done 
by very large number of companies on quite a vast scale. 

We shall now place before the reader the history of Government- 
al interference with- life insurance business in Great Bfitain. As was 
naturally to be expected there was no special feature of the business , 
which particularly called for the intervention of the Government in 
‘this form of the insurance business if strictly confined within ‘its legi- 
timate limits, Life assurances assumed two characteristic forms from 
‘the earliest days of its existence :—(a) That in which the risk is, 
‘strictly speaking, a conting@nt event or one that may or may not 
‘happen ; as for example, whena premium is-paid to secure a sum of 
money if A should die before -B, (b) Those in which the event 
assured against is certain and the only element of uncertainty is- the 
question of the length of time- which will relapse -before -it will 
happen and the sum assured become, consequently, payable, e. g. 

_when the premiynfis paid to secure a: sum of money upon the 
death of A, ; i 7 : 

The first type of life assurance policy is, strictly speaking, « 
wager or a mere aleatory contract, the premium being a stake put 
at hazard upon the chance of the contingency happened; the 
second ‘type has little resemblance to wager for the event is sure to 
happen at.some period. „By; the English-Common _ Law, a wager is ` 
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the peace or to immorality or for some reason inherent to the parti- 
cular case contrary to sound public policy. Upon wagering policies 
marine risks, as we have already seen, have been declared illegal 
b 19 George III C. 37. Wagering policies upon life were usually 
regarded valid *unless they were.found illegal on the ground of 
being forbidden wagers. This view ofthe Common Law doctrines 
of wagers was incentive to speculative and gambling insurance on 
the lives of persons as also other events of political significance. 
From the, year 1720, (see Francis, Annals of Life Insurance, 
p. 140) mnch of the legitimate business of the city. of London was 
usurped by speculative or gambling assurances. “Policies were open- 
ed on the lives of public men with a recklessness at once disgraceful 
and injurious to the morals of the country”, Instances cited in 
Francis’s annals show that there was absolutely nothing on which 
a policy could not be opened. and every. circumstance or event was 
employed as, the opportunity of gambling, The. life of the Prime 
minister, Walpole, the return of king George II from Detingen, 
the rebellion of 1745, the movements of the Pretender and his 
chances of being captured, the lives.of the captured rebel lords 
and their.chances of escape—all these and similar other events and 
characters from contemporary history supplied ample material to 
issue wagering policies to the policy-mongers of England. So great 
was the ab@se of the principle of insurance in this. department 
„that.the matter became a subject of Parliamentary discussion in 
1774-and an."Act was passed entitled ‘“ An Act for regulating 
insurances on lives, and for prohibiting all such insurances, except 
_in.cases where the person insuring shall have an interest in the 
life. or. death of the person insured.” This statute 14 George 
III C. 48 enacted that no insurance ° should be, made by any 
person or persons, bodies politic and corporate, on the life or 
lives of any -person or persons or of any event or events 
whatsoever, wherever the person or persons for whose use and 
benefit or on whose account such policies should be made, should 
have no interest, or by way of gaming, or wagering ; it further enact- 
ed that every insurance made contrary ‘to he intention and 
meaning of its provisions should be null and void ito all intents and 
purposes, 
_ This Act, therefore, prohibits the ‘making of insurances on lives 
or other events in. which the assured shall have no interest ; for 
experience has shown that to allow such insurances ‘introduces 
the most’ mischieyous kind of gaming. For the | present 
we need not stop to discuss the cases in which the 
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several sections of the above Act commonly known as the 
Gambling Act have been interpreted. This Act and ¢wo 
other Acts of similar import in connection with marine and fir 
insurance introduced the famous doctrine of “ Insurable Interest 
which forms avery important chapter in the law ©f insurance, 

The next Act to which reference may be made in this con- 
nection is the 8 and g Vict. C. 109. The 18th section whereof 
enacted “ All contracts or agreements, whether by parol or in 
writing by way of gaming or wagering shall be null and void: and 
that no suit shall be brought or maintained in any Court of law 
or equity for recovering any sum of money or valuable thing alleg- 
ed to be won upon any wager or which shall have been deposited 
inthe hands of any person to abide the event on which any 
wager shall have been made.” The question arose whether this 
Act affects the life policy in which the: assured has no interest, 

The statute 29 and 30 Vict, C. 42 extended the provisions of 
the Gambling-Act into Ireland, 

The statute 9 and ro Vict. C. 33, commonly known as Lord 
Campbell’s Act provides that in any claims against tort-feasors, any 
benefit which the plaintif- may derive from insurance or other 
similar provisions is to be taken into consideration in estimating 
the loss he has sustained by reason of the death of the person 
which alone gives him a cause of action, ° 

The provision of Lord Campbells Act by reason of the rule, 
that money receivable on a policy might reduce the amount of 
damages payable to the insured under the Act in case of his 
injury or death created a popular disfavour against effecting 
insurances against accidents, To meet this was passed the statute 27 

` and 28 Vict. C. 125 whith ts popularly known as “The Railway 
Passenger’s Assurance Company’s Act of 1864”; this Act 
by a provision contained in section 39, provides that “ no 
contract of that company nor any compensation received or 
recoverable, by virtue of any such contract shall prejudice or 
affect any right of action, claim or demand which any person or 
his executors os administrators may have against any other company 
or persons either at Common Law or.under Lord Campbell’s Act 
or any other Act, for the injury whether fatal or otherwige 
in respect of which such compensation is received or recoverable, 
Sinċe then this inducement has also been provided by many 
other companies, , 

Insurance offices might be divided into seven classes in 
regard to their constitution :—(i) Incorporated companies created 


b 
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by: Royal charter or Statute ‘(ii), non-incorporated companies creat- 
ed hy Letters Patent, (iii) Companies existing by virtue of Deeds of 
Settlement—they are really Partnerships, (iv) companies registered 
ugder the Joint Stock Companies Registration Act of 1846 and 
the Companies ect of 31862, (v) Companies formed under the 
act of 1862 and other subsequent Acts, (vi) friendly societies, 
(vii) Government Insurance through the medium of the Post office, 

Before the passing of the Joint Stock Companies Act of 1864, 
as a glance at the list of private Acts and the Letters Patent will 
show most of the companies were joint stock Companies incorporat- 
ed under Royal charter, or Letters Patent. Some of the biggest 
companies, however, were really magnified partnerships owing 
their existence to the deeds of settlement. Great abuses have 
arisen in .connection with the management of all joint stock com- 
panies which led to a Parliamentary enquiry which resulted 
in the passing of Joint Stock Companies Act of 1844. This Act 
made special provision for the regulation of insurance companies 
and, amongst other matters, imposed upon such companies the duty 
of giving an annual statement of their affairs for being placed upon 
public record. Many years did not pass however, before the atten- 
tion of the Parliament was drawn upon the affairs of the Insurance 
Companies in consequence of the exposure of some fraudulent and 
unwise schemes, A select committee was appointed which 
submitted their report to the House in 1854. The committee 
found that the existing law was very defective, that it did not 
afford the security intended by the Act of 1844 and that the 
provisions of the said Act had been very -negligently enforced 
and evén the financial returns had not: been satisfactorily made. 
No special form of account had been provided by the Act, nor 
was there any authority constituted by the Act to com- 
pell the making of the returns. The only result of the Act, 
according to the committee was to promote the growth of a 
prodigious number of mushroom insurance scheme of various 
sorts. The committee very fully considered the whole 
question of interference of the State with the eaffairs of the insur- 
rance Companies. In their opinion, the insurance business 
djffered so materially from ordinary commercial ventures as to 
justify the special intervention of the State by appropriate 
legislation and in that view they made some recommendations in 
regard to the precautions to be taken as to the formation of new 
companies. They recommended the „publication of valuation 
returns and accounts supplying the public with information 
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on certain specified particulars. Insurance companies were exempt- 

ed from the operation of the Joint Stock Companies Act of . 1862 
but nothing was done to give effect to the recommendations of the 
select committee till the passing of the Life Assurance Companief 
Act of 1870. We must briefly summarise the pyovisions of this 
Statute which in spite of some defects might be reasonably consi- 
dered to be a satisfactory measure which introduced just that 
amont of State control and publicity which was consistent with 
healthy business instinct and adequate public safety. 

. The Act requires a deposit of £ 20,000 to be made in the Court 
of Chancery by every new company organised for life insurance 
business ; if any company combined any other business with life- 
insurance it required the receipts under assurance and annuity 
contracts- to be kept separately from receipts on other business 
in order that the receipt on insurance proper, might constitute a 
security - for policy-holders and annuitants; prescribed forms 
for annual accounts and periodical valuation reports and state- 
ments for submission to the Board of Trade who were annually to 
lay- them before the Parliament; regulates the amalgamation . 
and --transfer of companies and requires such transfer and 
amalgamations: to be- -made with judicial sanction after full 
notice having been given to all the policy-holders and 
annuitants.-.As to nature and term of the proposed amalgamation, - 
forbidding. - it- altogether in case of policyholders holding - at 
least one-tenth in value of the total sum insured signifying ` 
their dissent; it also introduces regulations for the winding 
up -of insurance companies in case of default in complying with 
the requirements of the act, or if in view of the Court having 
regard to. its contingent and prospective liabilities a company _ 
appears to. be insolvent, and the Court may in a proper case instead - 
of. making a winding up, order that the amount of the DEE of- 
the company might be reduced to a reasonable figure. - 

-It is manifest that the- principle adopted by the statute so far as 
it rélated to the management ‘of the existing companies was to ~ 
require full .particulgrs of their financial condition to be placed. 
before’ the public. eye for consideration and- judgment. Governmen- 
tal interference is limited to the legitimate supervision of seeing | 
that the regulations of the Act were complied with by the companies. 

‘The publicity thus given to the internal financial affairs of insurance _ 
companies in which a large section of the public are so -vitally . 
concerned undoubtedly exercises a healthy influence ; for the success . 
of . insurance companies is'to a very great measure dependent 
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upon the estimation in which they are held by. the public. But 
I, am afraid, it is quite evident that from the materials thus furnished 
the public interested in the affairs‘of these companies are not fully 
dompetent to form any correct idea of the real state of affairs :inas 
thuch as to understand correct principles of sound life insurance- 
business requires considerable study and even a good deal of special 
culture for their thorough appreciation ; and now if with all these 
materials before them those who are particularly interested fail to 
truly appreciate the fundamental position of life insurance companies 
in which they are so vitally interested,I think the blame mostly lies 
with the public. , 

The regulations of the Act relating to transfer and amalgamation 
of companies make it impossible now for such ruinous amalgamations 
to happen which brought about the collapse of the famous Albert 
and European offices. The provisions regarding the winding up 
were defective, though sufficient to prevent such disastrous conse- 
quences as usually attended the winding up of the affairs of com- 
panies before the introduction of the above rules, The consequence 
of the requirement of security deposit is that no new business 
could be started without a substantial guarantee of the good failth 
and financial stability of those engaged in it. : 

The life insurance Act of 1870 has been amended in some 
material particulars in 1871 and 1872 and at present the Act of 1909, 
(9 Ed. VIL é. 49) regulates the business of life insurance in Great 
‘Britain, 

The series of Acts commencing from the year 1870 relating to 
the property of married women have an important bearing on the 
question of life insurance, These acts now make it possible for 
married women to effect assurances on their own lives or on the 
lives of their husbands for their separate use ; likewise, a married 
man is now competent to assure his own life for the benefit of his 
wife, or wife and children free from the claims of the creditors. In 
Scotland, the principles of the English Married women’s Property 
Act were adopted since the passing of the Married Women’s Policies 
of Assurance Act of the year 1880, 

The statute 30 and 31 Vict. C. r44, enabled assignees of policies 
of life insurance to sue on those policies in their own names and 
thus removed a great technical difficulty and enhanced the mark- 
etable quality of assurance policies. The Sales of Reversions Act, 
(being 31 Vict. C, 4) enacts that no purchase of reversionary interest 
if made bona fide can be set aside for undervalue; this Act includes 
a life interest within its scope. There-is also in England a scheme 
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of Government Life Insurance authorised by the Act 27 and 28 
Vict C. 43. The business under this Act is trarisacted through the 
agency of the Post office. This method of insurance attracts a large 
amount of business in Great Britain. : 

- The desire for a provision against a contingent eyent like death, 
sickness, unemployment, maintenance of the members of one’s 
family, relief against loss by fire, and other cognate matters by the 
joint contribution of a number, that is to say, the- fundamental 
principle of insurance, has found another expression in the growth 
of friendly societies in England ; these societies might be very 
appropriately described as the mutual assurance sociéties of the 
poorer classes of ‘the Society. 

The origin of insurance in this shape is to be:found in the 
Ancient Burial Clubs which were associations that supplied the 
necessary costs and made other necessary ‘managements for the 
decent burial of dead persons which often times the-slender purse of 
the surviving relatives could- not: meet; joint voluntary con- 
tribution of the friendly members of the same persuasions often 
supplied, the necessary funds. This appeal for -hélp from 
relations, friends or neighbours was, in course of time organised 
into a system of mutual aid. We see that burial societies existed 
in China, in Greece, in Rome and in other countries of Europe. 
Thé Greek burial societies combined the religiqis with the 
provident element and Rome borrowed from Greece. These frater- 
nal associations arose also in Teutonic Europe under the name: of’ 
Guild. It is clear that English friéndly ‘societies owed their origin 
to these fratérnities, though a modern friéndly society, as we find it 
defined in the Act of 1875 has little résemblance to its original either 
in regard to its circle of ohjects, or machinery of administration. 
otiginated ` there after the suppression of the religious guilds in the 
16th céntury and the ‘introduction of the organised system of relief 
by- Queen Elizabeth’s Poor Law. Friendly societies in the more rural 
parts“of England even now cling with fondness tò theit annual feast 
and procession to {he church and to the funeral procession attended 
by-all the breth&rn ; there were other practices also which are 
undoubted survivals from the customs of the medieval guild. The 
‘last recorded guild was in existence in 1628 and there are- records 
of friendly societies as early as 1634. The connecting links cannot, 
however, be ‘traced with historical accuracy in the absence of posi- 
tive evidence, though it is quite evident that the friendly society of 
the present day owes its survival to a large exent tothe Protestan} 
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refugees of Spitalfields ; a friendly society was founded by those 

(sfugees in 1703 and has continued for 176 years, successfully 
adépting its machiriéry to the successive modifications of the law 
nd has now been completely reconstructed under the Friendly So- 
ciéties Act of 4875 and ’76. The Society of Linterl was founded in 
London in 1708. It is quite evident that the example of providence 
given. by these Societies was adopted by numerous other societies so 
that Sir George Rose’s Act of 1793 recognised the existeslee of 
numerous friéndly societies and encouraged their growth in various 
ways, such -as: relief from taxation and exemption from removal 
under the Poor Law, f 

The benefits granted by Sir George Rose’s Act of 1793 ‘were 
readily accepted by the Society and this led to. the foundation of 
of a very” large number of friendly societies ; ; really they stipplied a 
social necessity, : 

The constitution or the eed of working. however, was neither 
scientific nor economically sound and the prosperity of many such 
societies was based rather on good’-luck,~a paucity of demarid on 
the accumulated fund except under extreme necessity than. on 
economic managemerit, or business like calculation. ` 

In consequence of this unscientific method of management and 
defective constitution of these societies’ failure was a cémmoii 
calamity thaj.marked the career of ‘many.of these useful institutions; 
consequently, there arose an-agitation in the country. for the remodell- 

‘ing of these institutions. The Act, 59 George III C. 128:was 
consequently passed in the year 1819. It appears from the 
preamble to this Act that the provisions of the preceding Acts were 
insufficient to’ prevent abuses and frauds; the object of the. Act 
of 1819 was to prevent those abuses in, future and to place the 
constitution and management ‘of the friendly societies under some 
public control. 

The definition of a friendly society given in this Act lays stress 
more on the scientific’ aspect: of: this institution and omits any 
reference to thé clement of good fellowship which had always been 
an essential featuré of these societies. E E 

The principle of mutual insurance was accepted? as fandanta 
and rules. and tables were tobe made on that- basis ; but those 
Tules and tables could only be-adopted if they were sanctioned by 
the Justices in quarter-sessions on the recommendation of ° two 
persons known to be professional actuaries or persons skilled in 
the necessary calculations. These Justices were also authorised 
to publish general rules for the forniation and good government 
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for friendly societies. Restrictive rules as regards the registry of 
such companies were also promulgated and enforced. i : ) 

The Act, however, failed to achieve its object for the Justices 
‘in quarter-sessions were not very particular in the selection of ’ 
qualified persons for making rules and the registry rulgs led ‘to. the 
formation of numerous unregistered societies. 

The above defects of the Act of 1819 led to the passing of the 
Act of 1829 whereby a barrister was appointed to examine the; peA 
and to ascertain whether they were in conformity to the laf . a 
to the provisions of the Act. Mr. John Tidd Pratt, Bar-at-law was” 
appointed under this Act and for fifty years he did remarkable l 
service and impressed upon the public mind the true principles: of : 
management of..friendly societies. We may notice, however, that 
before 1875, three other Acts were passed (1834, 1846, 1850) which 
established some modification, A royal commission was appointed 
in the year 1870 presided over by Sir Stafford Northport.-. This 
commission sat from 1870 to 1874 and on their recommendation, 
the Parliament passed the Act of 1875. The Act of 1875, 38 and 
39 Vict. C. 60 was amended in the next year and regulated all 
registered friendly societies for a long time till the Friendly Societies 
Act, §9 & 60 Vict C. 25 was passed which Act now governs all 
Friendly Societies in England. 

With regard to stamp, a policy issued by the Friepdly Society 
need not require any stamp : under section 33 of the above Act of 
1896. 
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(To be continued) 


Upendra Narayan Bagchi, M.A., M.L. 
Advocate, Calcutta High Court, 
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The Hon'ble Justice Sir Zahid Suhrawardy, Kt. 


We are glad to find the name of the Hon’ble Mr. Justice 
Suhrawardy in the Birthday Honours List. His Lordship has- 
always upheld the high tradition of the Bench and his amiable 
„disposition and courteous behaviour towards the members of the 
legal profession are known to all. Our sincere congratulations go. 
to him, 
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